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C9 UMYYAGu

khis article provides an overview of the qe, developments in commercial and investorVstate 
arbitration in 3ietnam in 202H. In 202HL 3ietnam witnessed positive changes not onl, in 
re’ning problems within the legislative s,stem but also in the 3ietnamese courtsT attitude 
towards arbitration. NoweverL further great and considerable efforts are needed for 3ietnam 
to be aligned with international laws and standards on arbitration.

zCUOMUUCE9 PEC9TU

Arbitrabilit, of disputes arising from non-disclosure and non-compete agreements and 
Precedent 9o. 4/•202H•AB

M 9ew Band Baw and its impacts on arbitration-related issues

M (eyuirement for legalisation of foreign documents to be used in 3ietnam-seated 
arbitration seated in consideration of fundamental principles under 3ietnamese law

M 1ulti-contract arbitration and the current 3ietnamese courtTs approach

GFBFGF9OFz C9 TDCU AGTCOHF

M Baw on 6ommercial Arbitration 20Q0

M 6ivil Procedure 6ode 20Q5

M Band Baw 202E

M (esolution 0Q•20QE•9D-NJkP

M Precedent 9o. 4/•202H•AB

M Jecision 9o. Q2•202H•DJ-PDkk dated 0E 7ul, 202H of the PeopleTs 6ourt of Na 9oi

M Jecision 9o. Q4•202H•DJ-PDkk dated 28 9ovember 202H of the PeopleTs 6ourt of Na 
9oi

M Jecision 9o. QQS5•2022•DJ-PDkk dated 2/ 7ul, 2022 of the PeopleTs 6ourt of No 6hi 
1inh 6it,

OEYYFGOCAH AG.CTGATCE9 C9 2023

In 202HL 3ietnam made great progress in improving the legal frameworq for arbitration 
and has shown genius effort of alignment with international laws and standards in man, 
aspects of arbitration. Upeci’call,L the 3ietnam Baw,ers Association )3BAC proposed the 
Jraft law for Amendments and Uupplements to the Baw on 6ommercial Arbitration )the 
Jraft Amended and Uupplemented B6AC1]5 to overcome the shortcomings of the current 
Baw on 6ommercial Arbitration )B6AC. Jespite the B6A having adopted the qe, principles 
of the j96Ik(AB 1odel BawL in man, speci’c and crucial aspectsL the B6A was not entirel, 
aligned with the j96Ik(AB 1odel Baw. In 20QHL the e–perts of j96Ik(AB pointed out the 
gap between the B6A and the j96Ik(AB 1odel Baw.125 In 202QL a report on assessment 
compared the 3ietnamese law and the j96Ik(AB 1odel Baw regarding the recognition 
and enforcement of arbitral awards )the (eportC in a series of activities for the 6ooperation 
Programme between the 1inistr, of 7ustice and the regional proKect from the jnited 9ations 
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Jevelopment Programme )j9JPC funded b, the jF Prosperit, :und.135 khis (eport also 
indicates the problems within the current B6A and its application in practice in comparison 
to the j96Ik(AB 1odel Baw. 

khe vital obKective of this amendment is to enable 3ietnam to adapt to the global integration 
environment and to establish 3ietnam as a Kurisdiction committed to appl,ing the j96Ik(AB 
1odel Baw in arbitration. ko achieve the outlined obKectiveL this Jraft Amended and 
Uupplemented B6A envisages the establishment of four main polic, groupsL including;

M e–panding the ambit of the dispute that can be arbitrated b, commercial arbitration“ 

M re’ning procedures for commercial arbitration“ 

M e–tending the Kurisdiction of the arbitral tribunal in arbitral proceedings“ and 

M adKusting provisions regarding arbitral awardsL setting aside the arbitral awards and 
revisiting the decisions of the court on setting aside arbitral awards. 

A t,pical e–ample indicating the arbitration-friendl, approach under the Jraft Amended and 
Uupplemented B6A1S5 can be found in the below regulation;

z7urisdiction of arbitration to resolve disputes;

Jisputes arising between parties in ’elds where speciali”ed laws do not 
prohibit or restrict dispute resolution through arbitration“

Jisputes arising between parties in the e–ecution of commercial agreements 
if such agreements allow for arbitration.O

khe Jraft Amended and Uupplemented B6A is e–pected to improve the current legal 
frameworq for arbitration in 3ietnam to be more in line with the international law and 
standards andL thusL contribute to the competitiveness of 3ietnamTs investment environment 
b, securing the promptL e[cient and fair resolution of both domestic and international 
commercial disputes.

In respect of statisticsL as of the end of ]ctober 202HL the 3ietnam International Arbitration 
6enter )3IA6CL the most referred arbitration institution in 3ietnamL reportedl, recorded HE4 
new casesL marqing an increase of nearl, H0 per cent compared to the same period in 2022.175 
According to the statistics from the database of the Uupreme PeopleTs 6ourt )UP6C published 
as on 2S 1arch 202EL1/5 QS arbitral awards were challenged and ’ve were set aside in 202H. 
In terms of recognition and enforcement of the foreign arbitral awardL seven foreign arbitral 
awards were brought before the local court and four of them were refused for recognition in 
3ietnam.

AG.CTGA.CHCTu EB zCUPMTFU AGCUC9N BGEY 9E9-zCUOHEUMGF A9z 9E9-OEYPFTF 
ANGFFYF9TU A9z PGFOFzF9T 9E6 /,W2023WAH

As a persistent approach under 3ietnamese lawL commercial arbitration is not a mechanism 
to resolve labour disputes. Roth the effective Babour 6ode 20Q/ and its predecessor the 
Babour 6ode 20Q2 provide for a list of mechanisms where the labour disputes can be 
heard.185 9either of them gives commercial arbitration as an available dispute resolution 
mechanism.
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It  has been debated for ,ears whether a dispute arising from a non-disclosure and 
non-compete agreement could be determined a labour dispute and then could not be 
resolved through commercial arbitration. khis issue has now been addressed b, Precedent 
9o. 4/•202H•AB )Precedent 4/C announced b, the 7udge 6ouncil of the Uupreme PeopleTs 
6ourt on QS August 202H. 

Precedent 4/ is based on Jecision 9o. 855•20QS•DJ-PDkk of the PeopleTs 6ourt of No 6hi 
1inh 6it, dated Q2 7une 20QS relating to arbitrationTs Kurisdiction over non-disclosure and 
non-compete agreements.

In Precedent 4/L the claimant )ieL the emplo,erC and the respondent )ieL the emplo,eeC entered 
into a non-compete agreement )96AC inter alia stipulating that after the termination of the 
labour contractL the respondent would not engage in a similar position for an, enterprise 
that would compete with the claimant within a speci’c period. khe dispute resolution clause 
therein provides for 3IA6 arbitration. BaterL the claimant alleged that the respondent had 
breached the 96A and then initiated the 3IA6 arbitration to claim damages thereunder. jpon 
the rendering of the arbitral award in favour of the claimantL the respondent reyuested the 
local court to set aside the arbitral award on the ground that the disputeL relating to the 
96A being a labour disputeL must fall within the courtTs Kurisdiction rather than commercial 
arbitration. ]n Q2 7une 20QSL the PeopleTs 6ourt of No 6hi 1inh 6it, issued Jecision 9o. 
855•20QS•DJ-PDkk to resolve the emplo,eeTs reyuest. In particularL the 6ourt found that;

zArticle 2.2 of the Baw on 6ommercial Arbitration )B6AC states; z7urisdiction 
of arbitration to resolve disputes; Jispute arising between parties at least one 
of whom is engaged in commercial activitiesO. …khe claimant" is an enterprise 
registering its business and engaging in commercial activities under the 
2005 6ommercial Baw. khereforeL the arbitration agreement falls under the 
Kurisdiction of 3IA6 Arbitration and arbitration for resolution as stipulated in 
Article 2.2 of the B6A. …'" Article H5.E of the B6A stipulates; zIf the respondent 
alleges that the dispute is outside the Kurisdiction of arbitration or alleges 
that there is no arbitration agreement or that the arbitration agreement is 
void or incapable of being performedL the respondent must specif, such 
allegations in the defense.Đ NoweverL under …the respondent‘s" Utatement of 
Jefence and throughout the arbitral proceedingsL …the respondent" did not 
raise an, obKections to the Kurisdiction of the arbitral tribunal but continued 
to participate in the arbitral proceedings and hearings for dispute resolution. 
khusL …the respondent" has lost its right to obKect to the arbitral tribunalTs 
Kurisdiction as stipulated in Article QH of B6A and the guidelines in (esolution 
0Q•20QE•9D-NWkP. Additionall,L …the respondent" argues that the dispute 
between the parties is a labor dispute falling under the Kurisdiction of the 6ourt 
because the 96A is an integral part of the labor contracts between the parties. 
…'"L the 6ourt determined that the 96A is independentL and in case of disputesL 
it falls under the Kurisdiction of arbitration as chosen b, the parties at the time 
of conclusion.O

Accordingl,L Precedent 4/ a[rms that the 96A is an agreement independent from the labour 
contractL and the disputes arising therefrom are arbitrable and fall within the arbitral tribunalsT 
Kurisdiction where the 96A provides for an arbitration agreement. 9otabl,L the court invoqed 
and applied the principle of losing the right to obKect under the B6A to reKect the emplo,eeTs 
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obKection to the arbitral tribunalTs Kurisdiction. ko be speci’cL pursuant to article QH of the 
B6AL1 5 because the emplo,ee failed to obKect to the arbitral tribunalTs Kurisdiction within the 
provided time limit )ieL at the time of submission of the statement of defenceC the emplo,ee 
then lost its right to raise such obKection before the court at the setting aside proceedings.

]n the bright sideL Precedent 4/ indicates a pro-arbitration approach of the local court. 
IndeedL Precedent 4/ e–pressl, e–tends the arbitrationTs Kurisdiction to the non-disclosure 
and non-compete agreements even though the, ma, relate to labour contracts and rea[rms 
the principle of losing the right to obKect under the B6A. 

9everthelessL on the downsideL Precedent 4/L failing to e–plain the rationale for the 
independence between the 96A and the labour contractL would raise certain concerns about 
the ambit of labour disputes and the matter of the arbitrabilit, of labour disputes. 

jnder Jecision 9o. 855•20QS•DJ-PDkkL the applicable law is the Babour 6ode 20Q2. khere 
is a slight discrepanc, between the de’nition of Glabour disputesT under the Babour 6ode 
20Q2 and the Babour 6ode 20Q/. ?here the former de’nes the labour disputes as Gdispute 
over rightsL obligations or interests arising between the parties in a labor relationTL1,5 the latter 
e–pands the de’nition to cover inter alia the disputes Garising directl, from labor relationT.1]05 
As the engagement of 96A is based on the e–istence of the labour relationL due to the broad 
de’nition of labour disputesunder the Babour 6ode 20Q/L it would be implausible to hold 
that 96A disputes do not arise from the labour relation andL henceL should not be deemed 
as a labour dispute. khereforeL one ma, opine that the ruling under Precedent 4/ is not in 
accordance with the current effective 3ietnamese law. 

_iven the ambiguit, of the scope of labour disputes under 3ietnamese lawL upon the 
issuance of Precedent 4/L an increase in the number of disputesL which are ill de’ned as 
to whether the, are labour disputes or notL are e–pected to be brought to arbitration. khisL 
to a certain degreeL would pose a heav, burden on the involved parties since the matter of 
arbitrabilit, and the Kurisdiction of the arbitral tribunal in this regard are problematic.

9F’ HA9z HA’ A9z CTU CYPAOTU E9 AG.CTGATCE9-GFHATFz CUUMFU

In our article for the 202H edition of this publicationL1]]5  the e–clusive Kurisdiction of 
3ietnamese courts under article E80.Q)aC of the 6ivil Procedure 6ode 20Q5 )6P6C over 
disputes with foreign elements and relating to the rights over real estate in 3ietnam has been 
discussed. khe lacq of o[cial guidance on the scope of the disputes mentioned in article 
E80.Q)aC lead to a long-standing controvers, as to whether such disputes )that subKect to 
the e–clusive Kurisdiction of the local courtL and henceL cannot be arbitratedC;

M are onl, limited to those that relate to the land use right and the ownership of the other 
real estate“1]25 or

M cover all t,pes of disputes that are generall, related to real estate.

khe Band Baw 202EL passed b, the 9ational Assembl, on QS 7anuar, 202E and o[ciall, 
coming into force from Q 7anuar, 2025L to a certain degreeL has eliminated the uncertaint, 
under 3ietnamese law. Upeci’call,L article 2H4 of the Band Baw 202Ereads as;

zArticle 2H4. 7urisdiction on resolving land disputes.

'
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5. Jisputes between the parties that arise out of commercial activities and re
late to land shall be resolved b, the People‘s 6ourts in accordance with the law 
on civil procedure or b, 6ommercial Arbitration of 3ietnam in accordance with 
the law on commercial arbitration.O

At the minimumL article 2H4.5 a[rms that not all t,pes of disputes relating to real estate 
would be subKect to the e–clusive Kurisdiction of the local court. IndeedL Gdisputes between 
the parties that arise out of commercial activities and relate to landT are arbitrable. UtillL 
Band Baw 202E does not provide an, de’nition of Gdisputes between the parties that 
arise out of commercial activities and relate to land. khis ma, result in great obstacles 
in the ascertainment of land-related disputes falling within the ambit of article 2H4.5 andL 
thusL being able to be arbitrated. UtillL the b,-laws guiding the Band Baw 202E have been 
in the process of being prepared. It is hoped that the b,-laws could o[ciall, guide the 
understanding of Gdisputes between the parties that arise out of commercial activities and 
relate to landT as stipulated in article 2H4.5.

6ontroversiall,L article 2H4.5 seems to empower domestic arbitration solel, to resolve 
disputes arising from commercial activities related to landL as indicated b, the term 
Gcommercial arbitration of 3ietnamTó khis can be considered as discrimination between 
domestic and foreign arbitration. Uince 3ietnam committed to open the marqet access for 
arbitration and conciliation services under the ?k]L if the said interpretation of article 2H4.5 
is correctL 3ietnamese commitment under the ?k] would liqel, be breached. 

In additionL  it  seems that article 2H4.5 contradicts the regulation under the Baw on 
Investment 2020. jnder the Baw on Investment 2020L disputes between investors in which 
at least one part, is a foreign investor can be resolved inter aliathrough either foreign 
arbitration or domestic arbitration.1]35 khereforeL it would be unsettledL if a dispute arising 
from commercial activities related to land but a disputing part, was a foreign investorL 
whether such investor could bring its dispute to the foreign arbitration. Alternativel, putL in 
such a caseL which law )ieL the Band Baw 202E or the Baw on Investment 2020C would override 
the otherS

khe above denotes the problem surrounding article 2H4.5 of the Band Baw 202E. It is hoped 
that the lawmaqer will pa, enough attention to and solve this matter in the near future.

GFIMCGFYF9T  BEG  HFNAHCUATCE9  EB  BEGFCN9  zEOMYF9TU  TE  .F  MUFz  C9 
VCFT9AY-UFATFz AG.CTGATCE9 C9 OE9UCzFGATCE9 EB BM9zAYF9TAH VCFT9AYFUF 
PGC9OCPHFU

khe ground of Gviolation of fundamental principles under 3ietnamese lawsT for annulment 
of the arbitral award under the B6AL an eyuivalent concept of Gpublic polic,T under the 
j96Ik(AB 1odel BawL had been at the centre of a long-standing controvers, in 3ietnam. 
(esolution 0Q•20QE•9D-NJkP )(esolution 0QC has endeavoured to de’ne the scope of 
Gfundamental principlesT as Gthe award violates basic principles on conductL of which the 
most overriding effects are in respect of the development and implementation of 3ietnamese 
lawT.1]S5 :urthermoreL the court shall set aside the arbitral award onl, after deciding that 
the award has an, content that is contrar, to one or more fundamental principles under 
3ietnamese law and the award violates the interests of the government or the legitimate 
rights and interests of a third part, or parties.1]75 (esolution 0Q further provides for two 
instances of Gfundamental principles under 3ietnamese lawsTL namel, the principle of part, 
autonom, and the reyuirement for arbitrators to be impartial and independent.1]/5
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(egardless of the attempt to limit the local courtTs arbitrar, application of such an annulment 
groundL the recent two court decisions still raise deep concerns about the local courtTs broad 
and inconsistent interpretation of Gfundamental principles under 3ietnamese lawsT.

In the Jecision 9o Q2•202H•DJ-PDkk dated E 7ul, 202H )Jecision Q2CL the PeopleTs 6ourt 
of Nanoi declared that b, admitting that the foreign documents had not been legalised b, a 
consularL the arbitral tribunal had committed a serious violation of the arbitration procedures 
and failed to be impartial and independent in dispute resolution. khe court then invoqed the 
ground of Gviolation of fundamental principles under 3ietnamese lawsT to set aside the award.

ko be speci’cL in the concerned arbitration involving a Uingapore compan, as the claimantL 
the claimantTs board of directorsT resolution )R]JTs resolutionC and power of attorne, )P]AC 
had not been legalised at the time of the reyuest for arbitration but ’led later in the 
proceeding.

Pursuant  to  article  E.2  of  Jecree  QQQ•20QQ•9J-6P of  the  government  on consular 
certi’cation and legali”ation )Jecree QQQCL Gto be recogni”ed and used in 3ietnamL papers 
and documents of foreign countries must be consular legali”edL e–cept the cases speci’ed 
in Article / of this JecreeT. Article / of the Jecree inter alia provides papers and documents 
are e–empted from consular certi’cation and legalisation if Gthe receiving agenc, in 3ietnam 
. . . does not reyuire for the consular certi’cation and legali”ation in accordance with the 
corresponding law in 3ietnamT.

khe arbitral tribunal under the award ruled that pursuant to article /.E of Jecree QQQL because 
the tribunal as the receiving agenc, in 3ietnam did not reyuire the legalisation b, consular of 
the documentsL the reyuirement of legalisation is inapplicable. UtillL the court at the setting 
aside proceedings had reKected such a position. 

Although admitting that the B6AL the governing law of the arbitration seated in 3ietnamL does 
not reyuire the documents to be legalised to be used in the arbitrationL the court found that 
in the absence of a speci’c provision under the B6AL the provisions under the 6ivil 6ode 
and the 6ivil Procedural 6ode should be invoqed as GcorrespondingT legal frameworqs for 
dispute resolution. Accordingl,L the court relied on article E8S of the 6ivil Procedure 6ode 
mandating the notarisation and authentication of foreign documents and papers for legal 
validit, to conclude that R]JsT (esolution and the P]A shall be legalised b, consular to be 
used in the arbitration. 

Interestingl,L in the same ,earL the PeopleTs 6ourt of Nanoi reached a divergent conclusion on 
a similar matter. In particularL in Jecision 9o. Q4•202H•DJ-PDkk dated 28 9ovember 202H 
)Jecision Q4CL the court upheld the arbitral award and obKected to the position that reyuest 
for arbitration was invalid due to the failure of legalisation. khe reasons given b, the court 
were that;

M upon the reyuest of the arbitral tribunalL the relevant part, had provided the legalised 
P]A )although it was legalised after the submission of the reyuest for arbitrationC 
authorising the signing of the reyuest for arbitration“ and 

M pursuant to article /.E of Jecree QQQL the arbitral tribunalL as the receiving part, in the 
sense of article /.E of Jecree QQQL had not reyuested the legalisation of the reyuest 
for arbitration. 
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khese contrasting decisions b, the same court in the same ,ear highlight the 3ietnamese 
courtsT inconsistent application of the annulment ground of Gviolation of fundamental 
principles under 3ietnamese lawsTó khis calls for the urgent attention of lawmaqers to 
overcome this obstacle for 3ietnam to become a more friendl, seat of arbitration. 

YMHTC-OE9TGAOT AG.CTGATCE9 A9z OMGGF9T VCFT9AYFUF OEMGT–U APPGEAOD

khe B6A and (esolution 0Q are two main legal instruments governing the conduct of 
commercial arbitration in 3ietnam. Although the B6A qeeps silent on the multi-contract 
arbitrationL  (esolution  0Q  e–pressl,  allows  the  consolidation  of  a  number  of  legal 
relationships in dispute for resolution into a single proceeding. In particularL article 8.E of the 
(esolution 0Q reads as;

zArticle 8. Arbitration agreement as provided in Article Q4 of the Baw on 
6ommercial Arbitration

'

E. khe consolidation of a number of legal relationships in dispute for resolution 
in one single proceeding is carried out in either of the following circumstances;

)aC khe parties agree to consolidate a number of legal relationships in dispute 
for resolution into a single proceeding“ 

)bC  khe  arbitration  rules  allow  the  consolidation  of  a  number  of  legal 
relationships in dispute or resolution into a single proceedingO

Accordingl,L under 3ietnamese lawL a number of legal relationships in dispute could be 
consolidated into a single proceeding where the parties agree or the arbitration rules as 
chosen b, the parties allow so. 

khe Arbitration (ules of 3IA6L the leading arbitration institution in 3ietnamL deal with 
two scenarios relating to the consolidation of a number of legal relationships into a sole 
arbitration. ko be speci’cL article 4 addresses the scenario where the claimant maqes claims 
arising out of multiple contracts in a single reyuest for arbitration. Article Q5 governs the 
scenario where two arbitrations commenced under the 3IA6 (ules are consolidated into a 
single proceeding. khese articles read as;

zArticle 4. 1ultiple contracts 

6laims arising out of or in connection with more than one contract ma, be 
made in a single (eyuest for Arbitration to be resolved in a single arbitrationL 
irrespective of whether such claims are made under one or more than one 
arbitration agreement

'

Article Q5. 6onsolidation of arbitrations

Q. Parties ma, agree to consolidate two or more arbitrations pending under 
these (ules into a single arbitration. khe 6entre shall decide on whether the 
arbitrations are consolidated upon its consideration on relevant matters.

Vietnam and arbitration: will 2023 prove to be the year
great strides were made? x–plore on NAG

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025/article/vietnam-and-arbitration-will-2023-prove-be-the-year-great-strides-were-made?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAGu

2. jnless  otherwise  agreed  b,  the  partiesL  the  arbitrations  shall  be 
consolidated into the arbitration that commenced ’rst.O

An article was published b, the Jeput, Uecretar, _eneral of the 3IA6 to guide the application 
and interpretation of article 4 )the 3IA6 _uidanceC. (emarqabl,L the 3IA6 _uidance appears 
to be divergent from the ruling of the PeopleTs 6ourt of No 6hi 1inh in its Jecision 9o. 
QQS5•2022•DJ-PDkk dated 2/ 7ul, 2022 )Jecision QQS5C.

Pursuant to the 3IA6 _uidanceL the claimantTs right under article 4 is subKect to certain 
conditions and the decision of the competent bod,L as demonstrated b, the te–t Gma,be 
made in a single (eyuest for ArbitrationT. ko be speci’cL the 3IA6 _uidance provides;

M two conditions for the claimant to maqe multi-contract claims in a single reyuest for 
arbitrationL namel,;

M the arbitration agreements invoqed must be compatible“ and

M the disputes that are sought to be made in a single reyuest for arbitration must 
have the Gsame legal relationshipT“ 

M the claimant will need to submit all claims arising out of different contracts in the 
initial reyuest for arbitration instead of introducing an, new claim based on a different 
contract b, the wa, of amending its reyuest for arbitration later in the proceeding“ and

M the tribunal would have the power to decide whether the claims arising from different 
contracts are consolidated in a single arbitration. 

9everthelessL article 4 clearl, on its face is silent on the restriction of a claimantTs right to 
maqe multi-contract claims in a single reyuest for arbitration. khe term Gma,Tin the o[cial 
xnglish version of the 3IA6 (ules and Gcể ohCT in the o[cial 3ietnamese version of the 3IA6 
(ule can be construed as either a right or a possibilit, solel,. In the conte–t of article 4L 
where there is no conditionL procedure for or designated competent bod, to decide on the 
consolidation of multi-contract claimsL there would be a high chance that those appl,ing this 
rule ma, understand Gma,Tin the sense that it is a right rather than a possibilit,. 9otabl,L this 
approach is upheld b, the PeopleTs 6ourt of No 6hi 1inh 6it, in Jecision QQS5. 

In Jecision QQS5L upon the arbitral award resolving claims arising from four construction 
contracts in favour of the claimantL the respondent reyuested the PeopleTs 6ourt of No 6hi 
1inh 6it, to annul the award inter alia on the ground that the consolidation of claims arising 
from these four contracts for resolution in a sole arbitration does not compl, with the B6A 
and the 3IA6 (ules as the relevant arbitration agreements are not compatible. 

Uuch a position was reKected b, the PeopleTs 6ourt of No 6hi 1inh 6it,. khe 6ourt found 
that the compatibilit, among arbitration agreements invoqed is not a condition under B6A 
and the 3IA6 (ules for the disputes arising thereunder to be resolved in a single arbitration. 
khe 6ourt further relied on inter aliathe wording of article 4 of the 3IA6 (ules to come to 
this conclusion. Accordingl,L the 6ourt ruled that claimantTs claims based on incompatible 
arbitration agreements to be revolved in a single arbitration are in line with the B6A. 

In this caseL the 6ourt opted for a simple approach b, rel,ing on the absence of reyuirement 
under the B6A and the 3IA6 (ules to not recognise arbitration agreements being compatible 
as a condition for consolidating multi-contract claims into a single arbitration. R, chanceL 
the eas, wa, out taqen b, the court in this case is e–cusable thanqs to the fact of the case. 
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In particularL although in this case at least two arbitration agreements are incompatibleL the 
respondent did not raise an, reKection during the arbitral proceedings. khisL to some e–tentL 
might be deemed as the respondent agreeing to have the tribunal resolve disputes arising 
from all four contracts or the respondent losing the right to obKect.

9everthelessL Jecision QQS5 does not deal with circumstances where;

M there are two incompatible arbitration agreements between the parties )egL one 
provides for the 3IA6 arbitration and the other provides for the UIA6 arbitrationC“ 

M a claimant wishes to have claims arising from these incompatible arbitration 
agreements resolved solel, b, the tribunal established based on the ’rst arbitration 
agreement )egL the 3IA6 tribunalC“ and 

M a respondent reKects the Kurisdiction of the tribunal established based on the 
’rst arbitration agreement over the dispute arising from the second arbitration 
agreement. 

In such a caseL if the approach of the local court in Jecision QQS5 is upheldL at rocq bottomL 
there are two yuestions that should be taqen into account. :irstL what is the basis for 
the Kurisdiction of the tribunal established based on the ’rst arbitration agreement over 
the dispute arising from the second arbitration agreement that clearl, empower another 
arbitration to resolve the disputeS UecondL in this caseL how is the principle of part, autonom, 
securedS

_enerall,L the 3IA6 _uidance appears to be similar to those under arbitral rules of the 
leading international arbitral institutions such as the I66L UIA6 and NFIA6 and in line with 
international practice. NoweverL the problem rests on the fact that the 3IA6 _uidance is 
uno[cial and has not been incorporated into the 3IA6 (ules. Jecision QQS5 is a t,pical 
e–ample of article 4 being misapplied owing to the lacq of clear and o[cial guidance from the 
3IA6. It is hoped that future revisions to 3IA6 (ules should cure the aforesaid shortcomings.

C9VFUTEG[UTATF AG.CTGATCE9f

:rom 20Q/ to 202HL ’ve IUJU cases were reportedl, ’led against the 3ietnamese stateL 
speci’call, Pn2ebdhiRa aRV nohebs w mieoRaI )202HCLlIIntiOieR PaboReb aRV nohebs w 
mieoRaI )2022CLlTAdD aRV gaR,eOas w mieoRaI )2022Cy Pn2ebdhiRa aRV dhiRa vaiO2a% w 
mieoRaI )2022CandgaR,eOas aRV nohebs w mieoRaI )20Q/C.1]85 ]n Q2 Ueptember 202HL the 
Paris 6ourt of Appeals in lTAdD aRV ga,eOas w mieoRaI upheld a Kurisdictional award against 
3ietnam. ko be speci’cL the 6ourt found that the jUV3ietnam krade (elations Agreement 
did not prohibit claims from investors holding the nationalities of both treat, parties.1] 5 ]n 
20 :ebruar, 202HL the claimant group of the lIIntiOieR PaboReb w mieoRaI has completed 
the pa,ment for arbitration administration fee to reyuest the respondent to pa, a trillion-euro 
’ne at the I66 International Arbitration 6ourt in Paris.1],5 :or the two cases initiated in 2022 
and 202HL where plaintiffs include Power6hina and othersL the proceedings are still pending.

Endontes
1]5 Uee the Jraft Amended and Uupplemented B6AL available at the web portal for formulation 
of legislative documents of the 3ietnam 6hamber of 6ommerce and Industr, )366IC.
125 Uee Gkhe four main policies in amending the B6ATL available at the web portal of the 3BA. 
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135 Uee https;••vibonline.com.vn•duTthao•Q80ES.
1S5 Uee the Jraft Amended and Uupplemented B6A.
175 Uee https;••www.viac.vn•tin-tuc-su-qien•toa-an-ho-tro-va-thuc-da,-trong-tai-thu
ong-mai-de-nang-cao-hieu-yua-giai-yu,et-tranh-chap-thuong-mai-va-dau-tu-phu
c-vu-hoi-nhap-qinh-te-nQ524.html.
1/5 ?eb  portal  of  the  Uupreme  PeopleTs  6ourt 
https;••congbobanan.toaan.gov.vn•0tatQcvn•ban-an-yu,et-dinh.
185 Uee articles Q/SL Q// and 200 of the 20Q2 Babour 6ode“ see articles QSEL QS5 and QS8 of 
the 20Q/ Babour 6ode.
1 5 B6AL article QH. Boss of right to obKect; GIf a part, discovers a breach of the provisions of 
this Baw or of the arbitration agreement but continues to conduct the arbitration proceedings 
and does not obKect to such breach within the time-limit stipulated in this BawL …such part," 
shall lose the right to obKect at the arbitration or before the court.T
1,5 20Q/ Babour 6odeL article Q8/. Babour disputes; GQ. A labor dispute means a dispute 
over rightsL obligations and interests among the parties during the establishmentL e–ecution 
or termination of labor relation“ a dispute between the representative organi”ations of 
emplo,ees“ a dispute over a relationship that is directl, relevant to the labor relationT.
1]05 20Q2 Babour 6odeL article H. Je’nitions; G8. Babor dispute means a dispute over rightsL 
obligations or interests which arise between the parties in industrial relationsT.
1]]5 Uee  our  previous  article; 
https;••globalarbitrationreview.com•review•the-asia-paci’c-arbitration-rev
iew•202E•article•arbitrabilit,-of-land-related-disputes-in-vietnam-divergen
ce-in-setting-aside-and-recognition-procedures.
1]25 In 3ietnamL land is collectivel, owned b, the nation and administered b, the government. 
khereforeL people onl, have the right to useL rather than ownL landL as well as the right to own 
propert, attached to land. 
1]35 2020 Baw on InvestmentL article QE. Uettlement of disputes over business investment 
activities; GH. xver, dispute between investorsL one of which is a foreign investor or a business 
organi”ation de’ned in Points aL b and c 6lause Q Article 2H of this BawL shall be settled 
b, one of the following agencies•organi”ations; …'" )bC 3ietnamese Arbitration )cC :oreign 
Arbitration.T
1]S5 (esolution 9o.0Q•20QEL article QE. _rounds for set aside of arbitral awards prescribed in 
article 4 of B6A; GddC zkhe arbitral award contravenes the fundamental principles of 3ietnamTs 
BawOL meaning the arbitral award violates the effective fundamental rules for formulation and 
implementation of 3ietnamTs BawT.
1]75 (esolution 9o.0Q•20QEL article QE. _rounds for set aside of arbitral awards prescribed in 
article 4 of B6A; GddC . . . khe 6ourt shall onl, set aside an arbitral award after proving that 
it contravenes one or some fundamental rules of 3ietnamTs lawL which are not adhered to 
b, arbitral tribunal when issuing the arbitral awardL and the arbitral award seriousl, infringe 
upon the interest of the UtateL the lawful rights and interests of either part, or some third 
person.T
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1]/5 kwo e–amples were set out in the article QE. _rounds for set aside of arbitral awards 
prescribed in article 4 of B6A; Gx–ample Q; khe parties concerned have an agreement on 
dispute settlement and such agreement does not contravene the law or social ethicsL but 
the arbitral tribunal does not recogni”e such agreement in the arbitral award. In this caseL 
the arbitral award violates the right to free and voluntar, business agreements prescribed in 
Article QQ of the Baw on 6ommerce and Article E of the 6ivil 6ode. khe court shall consider 
canceling this arbitral award because it contravenes a basic rule of 3ietnamTs law which is 
prescribed in the Baw on 6ommerce and the 6ivil 6ode“ x–ample 2; A part, under the dispute 
provides evidence that the arbitral award involves coercionL fraudL threatsL or briber,. In this 
caseL the arbitral award violates the rule zarbitrators must be independentL obKectiveL and 
impartialO prescribed in 6lause 2 Article E of B6A.T
1]85 Uee https;••investmentpolic,.unctad.org•investment-dispute-settlement•countr,•2
2/•viet-nam.
1] 5 Uee https;••www.le–isne–is.co.uq•legal•news•paris-court-of-appeals-reKects-annu
lment-of-Kurisdictional-award-in-favour-of-a-dual-national-in-an.
1],5 Uee https;••www.wnct.com•business•press-releases•ein-presswire•4QS/Q80/Q•an-eur
ope-investment-group-reyuests-vietinbanq-a-trillions-’ne-at-icc-internatio
nal-court-of-arbitration.
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