
The Asia-Pacific 
Arbitration Review
2025

The year India almost shed ‘judicial 
parochialism’ to favour arbitral 
autonomy



The Asia-PaciRc 
Arbitration wevieG
2025

The Asia-Pacirc AbtiobaoinR vewie2 050D contains insight and thought leadership from 50- 
plus pre-eminent practitioners from the region. It provides an invaluable retrospective on 
what has been happening in some of Asia-Paci’cTs more interesting seats.

khis edition also contains thinq pieces on private eyuit,L investor state arbitrationL mining 
valuationL and energ, disputes.

All articles come complete with footnotes and relevant statistics.

:eneratedN 9ovember ,2 040S
khe information contained in this report is indicative onl,. Baw Rusiness (esearch is not responsible 
for an, actions )or lacq thereofC taqen as a result of rel,ing on or in an, wa, using information contained 
in this report and in no event shall be liable for an, damages resulting from reliance on or use of this 
information. 6op,right 2004 - 202E Baw Rusiness (esearch

xSplore on :Aw

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAwV

The year India 
almost shed 
‘judicial parochialism’ 
to favour arbitral 
autonomy
gijayendra Pratap UinJh, Abhijnan Dha, Mrvashi Yisra and CurJa Priya 
Yanda
AZB & Partners

Uummary

I9 UMYYAwV 

CIUOMUUIE9 PEI9TU

wFHFwF9OFC I9 TLIU AwTIOBF

I9TwECMOTIE9

TLF ‘FVF EH TLF 9FFCBF’ TFUT

KAOW TE KAUIOUN wFgITABIUI9: TLF HEM9CATIE9AB PIBBAwU EH AwKITwATIE9

TLF :wEMP EH OEYPA9IFU CEOTwI9F IU UFT I9 UTE9F 

OA9 A9 AwKITwAB A?AwC KF UPBIT I9TE CIHHFwF9T PAwTU[ 

CYwO CFOIUIE9N 9E ?I99FwU E9BV BEUFwU2 ?ITL TLF KI::FUT BEUFw KFI9: 
AwKITwATIE9[ 

OE9OBMCI9: wFYAwWU 

The year India almost shed ‘judicial parochialism’ to
favour arbitral autonomy xSplore on :Aw

https://globalarbitrationreview.com/authors/vijayendra-pratap-singh?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/authors/abhijnan-jha?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/authors/urvashi-misra?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/authors/durga-priya-manda?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/authors/durga-priya-manda?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/organisation/azb-partners?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025
https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025/article/the-year-india-almost-shed-judicial-parochialism-favour-arbitral-autonomy?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAwV

I9 UMYYAwV 

khis article traces legal developments in India in the past ,ear. khe Indian 3upreme 6ourtTs 
decisions in 202' demonstrated its focused efforts to shed the cloaq of jUudicial parochialismj 
and endear part, autonom,. khese developments have given a clarion call for India emerging 
as a champion of arbitral autonom,. 

8nfortunatel,L the start of 202E saw the 3upreme 6ourt falter with its misstep in leMhi Ceobn 
vaiM pnbLnbaoinR midioeE w leMhi AibLnbo Ceobn x,Lbess Pbiwaoe midioeEN which led to the 
annulment of an award of more than approSimatel, W0 billion rupeesL along with interestL 
which has gravel, impacted the progress made in 202'. 

•e discuss the impact of these Uudgments in shaping Indiajs reputation as the neSt global 
arbitration hub. 

CIUOMUUIE9 PEI9TU

K 1e, legal developments in India in 202'

K IndiaTs push towards being a non-interventionist Uurisdiction

K Impact of the 3upreme 6ourtTs recent decision in leMhi Ceobn vaiM pnbLnbaoinR midioeE 
w leMhi AibLnbo Ceobn x,Lbess Pbiwaoe midioeE

wFHFwF9OFC I9 TLIU AwTIOBF

K STPp midioeE w IPCm fRKba midioeE

K pn, aRE giR&s midioeE w IAP fREia Pbiwaoe midioeE . ARb

K SGSG UMntaM CebcaRoiMe Pbiwaoe midioeE w fREn qRiuFe OMade midioeE . ybs

K fR ve fRoebLMa1 teo2eeR abtiobaoinR a&beedeRos FREeb ohe AbtiobaoinR aRE pnRciMiaoinR 
Aco 9668 aRE ohe fREiaR IoadL Aco 9B66

K Ua1aobi /aMasad1 w CJs fIU SnwasnKo TechRnMn&ies midioeE

K Arbitration and 6onciliation Act 9[[4

K leMhi Ceobn vaiM pnbLnbaoinR midioeE w leMhi AibLnbo Ceobn x,Lbess Pbiwaoe midioeE

I9TwECMOTIE9

In 202'L India charged full steam ahead in its Uourne, to become the neSt global arbitration 
hub. Indian courts activel, worqed towards weeding out an, lacunae that ma, be eSploited 
b, recalcitrant parties. In a slew of decisionsL the Indian 3upreme 6ourt )the 3upreme 6ourtC 
cemented its pro-arbitration stance and emphasised the need for supervisor, courts to have 
a hands-off approach while dealing with arbitrations. 

khe 3upreme 6ourt also settled the law on various issuesL including the veSing issue of the 
abilit, to bind non-signatories to an arbitration agreement. khe 6ourt laid down bright-line 
tests for deciphering consent in cases involving non-signatories and set up guard rails 
against courts manufacturing consent where none eSisted.
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Particularl,L the 3upreme 6ourt was also yuicq to act and reverse its own decision on Uudicial 
interference at the pre-referral stageL which was criticised as being inconsistent with the 
principal of severabilit,. In factL the 3upreme 6ourt constituted a seven-Uudge constitutional 
bench to review these legal issues.1]3 khe prompt and public course correction not onl, 
showed the Indian Uudiciar,Ts intent but also action towards enshrining arbitral primac,. 

8nfortunatel,L the 3upreme 6ourt soon faltered due to a detailedL merits-based review of 
an award )which had alread, gone through four rounds of challenge including two rounds 
before the 3upreme 6ourt itselfC. •hat was surprising was the fact that the 3upreme 6ourt 
had itself upheld the same award b, a detailed order in leMhi AibLnbo Ceobn x,Lbess Pbiwaoe 
midioeE w leMhi Ceobn vaiM pnbLnbaoinR midioeE ])2022C 9 366 9'9D )lCvp decisionC as well 
as reUected the review. 

8nfortunatel,L and in breach of the doctrine of legal certaint, and ’nalit, to 3upreme 6ourt 
UudgmentsL the 3upreme 6ourt proceeded to annul its own Uudgment in April 202E in leMhi 
Ceobn vaiM pnbLnbaoinR midioeE w leMhi AibLnbo Ceobn x,Lbess Pbiwaoe midioeE. In doing soL the 
3upreme 6ourt purportedl, eSercised its eStraordinar, powers to annul its own Uudgments 
and the award. As a result of the sameL the 3upreme 6ourt directed the award holderL Melhi 
Airport Oetro xSpress Private Bimited )MAOxPBCL to refund a sum of approSimatel, 2.4 billion 
rupees received during the enforcement of the award. 

Jn the legislative frontL the Indian legislature qicqstarted its preparator, worq to amend the 
Indian Arbitration and 6onciliation Act 9[[4 )the Arbitration ActC. khe Indian Oinistr, of Baw 
and :ustice )the Oinistr,C has constituted a committee to eSamine the worqings of the 
Arbitration Act and recommend reforms )the 6ommitteeC. khe 6ommittee is in the process 
of preparing its report. 

khese legal developments have provided India the much-needed push to sharpen and bolster 
its position as a pro-arbitration Uurisdiction. In this articleL we review these developments and 
assess their impact in cementing IndiaTs position as an arbitration-friendl, Uurisdiction.

TLF ‘FVF EH TLF 9FFCBF’ TFUT

In STPp midioeE w IPCm fRKba midioeEL103 the 3upreme 6ourt considered the scope of a referral 
courtTs mandate in the conteSt of appointing an arbitrator under section 99 of the Arbitration 
Act.

khe 3upreme 6ourt clari’ed that the scope of a referral courtTs powers is eStremel, narrow. 
A referral court is onl, reyuired to maqe two inyuiries;

K a primar, inyuir, to con’rm the eSistence and validit, of an arbitration agreement 
)including ascertaining the parties to the arbitration agreement and the applicantTs 
privit, to the arbitration agreementC‘ and

K a secondar, inyuir, on the arbitrabilit, of the dispute between the parties.153 

khe 3upreme 6ourt formulated the Fe,e of the needleT test and clari’ed that a referral court is 
onl, reyuired to undertaqe a prima faciescrutin,L instead of a full review of contested facts. 
It must focus onl, on maqing a primar, inyuir, and not a full-blown factual eSamination )ieL 
let the facts on record speaq for themselvesC.1S3 In the case of the slightest doubtL a referral 
court isL as a ruleL reyuired to refer the dispute to arbitration.163 
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khe 3upreme 6ourt indicated that this limited scrutin,L through the e,e of the needleL is 
necessar, and compelling. khe 3upreme 6ourt clari’ed thatL as a general principleL the 
arbitral tribunal is the preferred ’rst authorit, to decide all yuestions of non-arbitrabilit,. It 
is onl, as an eSception and Frarel, as a demurrerL the (eferral 6ourt ma, reUect claims which 
are manifestl, and eS facie non-arbitrableT.173

khrough STPpL the 3upreme 6ourt re-emphasised that an arbitrator is the ’rst point of 
reference for determining the issue of arbitrabilit,L unless the facts e, Kacie demonstrate the 
non-arbitrabilit, of the dispute. 

KAOW TE KAUIOUN wFgITABIUI9: TLF HEM9CATIE9AB PIBBAwU EH AwKITwATIE9

Mespite a promising start to the ,earL the 3upreme 6ourt walqed bacq a couple of steps when 
it rendered its ’ve-Uudge constitutional bench Uudgment in SGSG UMntaM CebcaRoiMe Pbiwaoe 
midioeE w fREn qRiuFe OMade midioeE . ybs183 )SS UMntaM D7C. •hile dealing with the issue 
of the appointment of arbitratorsL the 3upreme 6ourt went ahead and effectivel, stamped 
out the process b, according primac, to the FstampingT of documents even at a pre-referral 
stage. 

Indian law reyuires certain instruments to be adeyuatel, FstampedT )ieL ensuring that the 
speci’ed dut, is paid to the Indian eScheyuer b, a part, rel,ing on such an instrumentC. In 
SS UMntaM D7L the 3upreme 6ourt considered the impact of an unstamped or insuNcientl, 
stamped instrument on an arbitration agreement contained within it as a clause. In particularL 
the 3upreme 6ourt was asqed to opine on whether an arbitration agreement contained in 
an unstamped contract would be rendered Fnon-eSistentTL pending the pa,ment of adeyuate 
stamp dut, as reyuired b, the substantive instrument. In other wordsL the 6ourt considered 
the scope and eStent of severabilit, andL in particularL whether the partiesT failure to stamp 
their substantive contract would also impact the arbitration agreement in it. 

khe 3upreme 6ourt was divided in its opinion. •ith a ';2 maUorit,L the 3upreme 6ourt held 
that an arbitration clause contained in a contract that is legall, reyuired to be stamped cannot 
be considered a FcontractL which is enforceable in lawT. 3uch an arbitration clause FcannotL 
thereforeL eSist in lawT.1B3 khe maUorit, went on to hold that an arbitration agreement Fwhich 
attracts stamp dut, and which is not stamped or insuNcientl, stampedL cannot be acted 
uponT.1,3 khe 3upreme 6ourt concluded that such an agreement will be non-eSistent until the 
underl,ing instrument is validated in accordance with Indian stamping law.1]43 

As a result of this decisionL a referral court could stall the ver, initiation of an arbitration b, 
refusing to appoint an arbitrator until the underl,ing instrument was suNcientl, validated. 
khe 3upreme 6ourt Uusti’ed its controversial position on the basis that a referral court is 
reyuired to onl, determine whether a valid arbitration agreement eSists.1]]3 (esultantl,L if 
an arbitration clause is contained in an unstamped or insuNcientl, stamped instrumentL 
a referral court cannot initiate arbitration or appoint an arbitrator unless the instrument 
in yuestion is referred to the appropriate stamping authorit, for Lnso Kacon validation. 
6onseyuentl,L the 3upreme 6ourt disregarded the well-established doctrine of separabilit,. 

8nfortunatel,L the Goodgates opened for recalcitrant parties to eSploit SS UMntaM D7-
. khe 3upreme 6ourt created a legal hurdle not onl, for ad hoc arbitrations b, stopping 
the process at  the appointment  stage itselfL  but  also encouraged parties to create 
havoc in ongoing institutional arbitrations. 3uch parties would mechanicall, challenge the 
eSistence of an arbitration clause on the ground that it was contained in an insuNcientl, 
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stamped instrument. khese developmentsL in turnL increased Uudicial interference at the 
pre-appointment stage itself.

–ortunatel,L the 3upreme 6ourt yuicql, and publicl, saw the errors in SS UMntaM D7-
L and promptl, set in motion corrective measures b, referring this issue to a seven-Uudge 
constitutional bench to Fre-consider the correctness of the view of ]HH 7lobal 5:DT.1]03

3ubseyuentl,L the seven-Uudge constitution bench )SS UMntaM 37C remedied and reversed 
SS UMntaM D7. khe 3upreme 6ourt clari’ed that a Freferral court is onl, reyuired to eSamine 
the eSistence of arbitration agreementsL whereas the arbitral tribunal ought to rule on its 
UurisdictionL including the issues pertaining to the eSistence and validit, of an arbitration 
agreementT.1]53 SS UMntaM 37 categoricall, held that the issue of an insuNcientl, stamped 
instrument is not fatal to the arbitration agreement and can be adeyuatel, dealt with b, the 
arbitral tribunal in accordance with the doctrine of severabilit,.

SS UMntaM 37  also used this opportunit, to restate fundamental principles of Indian 
arbitration Uurisprudence. khe 3upreme 6ourt strongl, emphasised the importance of part, 
autonom, and the primac, of arbitral autonom,. It highlighted that arbitral autonom, is an 
integral element of the ever-evolving domain of arbitration law. khe 3upreme 6ourt held that 
the basis of arbitral autonom, is to give effect Fto the true intention of parties to distance 
themselves from the risq of domestic Uudicial parochialismT.1]S3 

Against this bacqdropL the 3upreme 6ourt reinforced the need for referral courts to adopt 
a hands-off approach and advocated for the principle of Uudicial non-interference )which is 
embodied in the Arbitration ActC. –urtherL the 3upreme 6ourt held that Uudicial interference 
in arbitral proceedings would Fundermine the obUective of the parties in agreeing to arbitrate 
their disputesL their desire for less formal and more GeSible proceduresL and their desire for 
neutral and eSpert arbitral proceduresT.1]63 

khe 3upreme 6ourt also eSpanded on the competence-competence principle b, stating 
that it has both positive and negative aspects. khe positive aspects include recognising 
partiesT mutual intent to choose an arbitrator to resolve disputes arising out of a contract 
and preventing parties from initiating parallel proceedings before courts and dela,ing the 
arbitral process.1]73 khe negative aspect of competence-competence concerns domestic 
supervisor, and referral courts. khe 3upreme 6ourt held that there ought to be limited 
interference at the referral stage and due deference ought to be given to the arbitral tribunal 
as it can determine its own Uurisdiction z especiall, on issues concerning the eSistence and 
validit, of an arbitration agreement.1]83

SS UMntaM 37 is a seminal decision for multiple reasons. –irstL this decision clearl, calls out to 
IndiaTs credentials as a pro-arbitration Uurisdiction. 3econdL the prompt and public turnaround 
on the stamping controvers, ensured that internationall, accepted arbitral principles were 
embedded in IndiaTs legal frameworq and Uudicial mindset. –inall,L the 3upreme 6ourt 
uneyuivocall, committed itself to the doctrine of severabilit, and reinforced the primac, of 
arbitral autonom,.1]B3

TLF :wEMP EH OEYPA9IFU CEOTwI9F IU UFT I9 UTE9F 

In ,et another constitutional bench UudgmentL the 3upreme 6ourt settled the law with respect 
to the group of companies doctrine as well as binding non-signatories under Indian law. It 
did so in pn, aRE giR&s midioeE w IAP fREia Pbiwaoe midioeEG1],3
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khe 3upreme 6ourt formulated the group of companies doctrine for the ’rst time in phMnbn 
pnRobnMsL1043 in the conteSt of an application to refer parties to foreign-seated arbitration under 
section E5 of the Arbitration Act. phMnbn pnRobnMs held that a non-signator, ma, be bound to 
an arbitration agreement if;

K there was intention to do so‘

K there is a direct relationship with the signator,‘

K there is commonalit, in subUect matter‘ and

K there eSists a composite transaction.10]3 

phMnbn pnRobnMs  must be credited with familiarising Indian courts with the group of 
companies doctrine. /oweverL there were some Gaws in its reasoning. khese Gaws were 
observed b, a three-Uudge bench of the 3upreme 6ourt in pn, aRE giR&s k7L1003 which is 
the decision that raised the broader issue on the scope and applicabilit, of the group of 
companies doctrine to a ’ve-Uudge constitutional bench.

pn, aRE giR&s k7 found that phMnbn pnRobnMs failed to maqe a distinction between consensual 
and non-consensual theories for binding non-signatories to arbitrationL and appeared to 
contradict itself while upholding the abilit, to bind non-signatories.1053 Jn the one handL 
phMnbn pnRobnMs held that a non-signator, can be bound b, an arbitration agreement if it 
intended to be bound‘ howeverL on the other handL it held that there are limited circumstances 
where a non-signator, can be bound without prior consent. Accordingl,L pn, aRE giR&s k7 
found it important to seeq clarit, on the group of companies doctrine from a larger bench of 
the 3upreme 6ourt.10S3 

Answering the referenceL pn, aRE giR&s D7 unanimousl, found that the group of companies 
doctrine is a validL consent-based principle.1063 khe 3upreme 6ourt held that a Fsignator,T 
to an arbitration agreement is distinct from a Fpart,T to arbitration proceedingsL with the 
latter being wide enough to include non-signatories as well.1073 khe 3upreme 6ourt held 
that a non-signator, can be bound to an arbitration agreement b, Indian courts and 
arbitral tribunals. khis can be achieved either b, appl,ing consensual theories of binding 
non-signatories or non-consensual theories )such as piercing the corporate veilL agenc, and 
alter-egoC.1083 Accordingl,L it overruled phMnbn pnRobnMs to a limited eStent. 

–inall,L  in pn, aRE giR&s D7L  the 3upreme 6ourt spells out two critical  principles of 
arbitration law and cements them in Indian arbitration Uurisprudence. –irst is the principle 
of competence-competenceL which legitimises an arbitral tribunalTs abilit, to determine its 
own Uurisdiction. pn, aRE giR&s D7 eSpressl, holds that an arbitral tribunal has the necessar, 
competence to determine whether a non-signator, should be bound b, an arbitration 
agreement and that such determination is not eSclusivel, within the domain of a court.10B3 

khe 3upreme 6ourt also holds that the principle of competence-competence has a negative 
elementL which is that Uudicial intervention in arbitrations ought to be limited.10,3 khe 
3upreme 6ourt goes on to state that Indian courts should refrain from appl,ing the group 
of companies doctrine at the referral stage asL t,picall,L this doctrine involves compleS 
yuestions of fact and law.1543 khis level of inyuir, is not within a courtTs domain at the referral 
stage. 

3econdL the 3upreme 6ourt reaNrms the importance of part, autonom,. khe 3upreme 6ourt 
holds that binding a non-signator, b, appl,ing the group of companies doctrine does not 
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dilute part, autonom, at all. 8nder the Arbitration ActL a part, can consent to arbitration in 
multiple wa,s and signing an arbitration agreement is not the onl, wa, to constitute a valid 
arbitration agreement. 

pn, aRE giR&s D7 was instrumental in settling the law on the abilit, to bind non-signatories 
to arbitration. khe 3upreme 6ourt noted that recognising the group of companies doctrine 
was consistent with international practice. 

OA9 A9 AwKITwAB A?AwC KF UPBIT I9TE CIHHFwF9T PAwTU[ 

khe issue of whether a supervisor, court under Part 9 of the Arbitration Act can modif, an 
arbitral award or partiall, uphold it is an unsettled position of law. A three-Uudge bench of 
the 3upreme 6ourt in Ua1aobi /aMasad1 w fIU SnwasnKo TechRnMn&ies midioeE15]3 observed 
that while some decisions have taqen the view that supervisor, courts are not empowered 
to amend an arbitral awardL other decisions have amended arbitral awards or upheld court 
decisions that have amended arbitral awards.

In light of this uncertaint,L the 3upreme 6ourt has referred this issue to a larger bench 
to settle the legal position )the (eferenceC. khe premise of the (eference is to determine 
whether or not a supervisor, court under section 'E of the Arbitration Act )ieL challenge to 
arbitral awardsC and section 'J of the Arbitration Act )ieL appeals against court decisions 
reUecting a challenge to arbitral awardsC has the necessar, power to amend an arbitral award. 

khe line of decisions b, the 3upreme 6ourt that hold that an arbitral award cannot be 
amended b, a supervisor, court rel, on the principle of limited Uudicial interference. khese 
decisions are thus summarised; 

K khe 3upreme 6ourt reversed a decision in which a court amended the rate of interest 
awarded b, an arbitral tribunal while determining a challenge to the award.1503

K In another caseL the 3upreme 6ourt reversed a decision of the high court that not onl, 
amended the interest rate awarded b, the arbitral tribunalL but also modi’ed the sums 
pa,able to the claimant b, assessing their respective merits.1553

K khe  3upreme 6ourt  held  that  the  eSercise  of  amending  an  arbitral  award  is 
impermissible under the Arbitration Act‘ an arbitral award is binding as long as it 
contains a plausible view and does not come in teeth of the limited grounds for 
challenge under section 'E of the Arbitration Act. khereforeL the 3upreme 6ourt held 
that an arbitral award ought not to be divisible.15S3

In the second line of decisionsL the 3upreme 6ourt has permitted a supervisor, court to 
modif, an arbitral award in limited circumstances;

K khe 3upreme 6ourt modi’ed the rate of interest awarded on sums that were in foreign 
currencies from a ’Sed rate to a Bondon Interbanq Jffered (ate rate as the latter was 
more appropriate.1563

K khe 3upreme 6ourt tooq the view that the interest awarded b, an arbitral tribunal 
was eScessiveL thus rendering the award inconsistent with the Arbitration Act.1573 khe 
3upreme 6ourt held that a lower rate of interest would be Uust and eyuitable and 
accordingl, modi’ed the award. 

K khe 3upreme 6ourt upheld the validit, of an award that granted damages to the 
claimant part, under various heads of claimL without one concerning the return of 
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amounts secured b, a banq guarantee.1583 khe 3upreme 6ourt undertooq a detailed 
anal,sis of the facts and concluded that the award passed muster save for one claim 
awarded to the claiming part, )which ought to have been awarded to another part,C. 

K khe 3upreme 6ourt strucq down the maUorit, opinion of an arbitral award as being 
contrar, to public polic,.15B3 At the same timeL the 3upreme 6ourt assessed the 
minorit, opinion of the same award and determined that it was valid. khereafterL in 
eSercise of its eStraordinar, Uurisdiction granted under the Indian 6onstitutionL the 
3upreme 6ourt held that the minorit, opinion would prevail. 

khe larger bench of the 3upreme 6ourtL once seiKed with the (eferenceL will have its worq 
cut out. khere is a delicateL often invisibleL line between balancing the principles of arbitral 
autonom, and limited Uudicial interferenceL with the dut, of a supervising court to ensure that 
the award is enforceable and consistent with public polic, under section 'E of the Arbitration 
Act. It will be interesting to see how the 3upreme 6ourt will answer the (eference and settle 
the legal position on whether an arbitral award can be modi’ed b, a court with supervisor, 
Uurisdiction under the Arbitration Act.

CYwO CFOIUIE9N 9E ?I99FwU E9BV BEUFwU2 ?ITL TLF KI::FUT BEUFw KFI9: 
AwKITwATIE9[ 

Mespite 202' being the ,ear of promiseL which cemented IndiaTs position as a global 
arbitration friendl,-UurisdictionL unfortunatel,L the 3upreme 6ourt yuicql, disregarded its 
own prescription of negative competence-competence in the lCvp decision. khis was 
evident from the 3upreme 6ourt purportedl, utilising a seldom-used power to unravel a ’nal 
3upreme 6ourt Uudgment where it seemed to have differed from the kribunal and its own 
previous Uudgments b, appreciating merits. •hat is even more surprising is that the 3upreme 
6ourt eSercised the Uurisdiction three ,ears after it had passed the previous Uudgment and 
had also reUected the review reyuest. 

In the lCvp decisionL the 3upreme 6ourt undertooq a detailedL merits-based review of an 
arbitral award passed in MAOxPBTs favour. Rased on such detailed eSaminationL the 3upreme 
6ourt proceeded to annul the award on the ground of Fgrave miscarriage of UusticeTL15,3 
overlooqing its own guardrails formulated in vFLa AshnH (Fbba w AshnH (Fbba aRE ARbL1S43 to 
eSercise this eSceptional power. •hile 3upreme 6ourtTs Uudgments ma, be fallibleL the, are 
qnown for their ’nalit,L henceL the, are not to be lightl, disturbed. In factL the 3upreme 6ourt 
itself encourages discipline b, not disturbing its own Uudgments lightl,L even if a subseyuent 
bench disagrees with the earlier Uudgment. khis ensures certaint, and brings about ’nalit, 
to litigation. 

khe 3upreme 6ourt disregarded a two-la,er test Uustif,ing the eSercise of such powers; 
–irstL there must have been either Fabuse of processT or Fgross miscarriage of UusticeT. 
3econdL the ground identi’ed in the ’rst test ought to be applied through the limited 
lens of whether principles of natural Uustice have been violated or whether the bench was 
biased. khe two-la,er test liqe a double vaccine inoculated the decision-maqing process from 
mechanicall, and routinel, eSercising a rarest of rare Uurisdiction. 

8nfortunatel,L  this  anchoring  principleL  coupled  with  the  concept  of  negative 
competence-competenceL was not a priorit, in the 3upreme 6ourtTs eSercise of its curative 
powers and wereL in factL a casualt, in the decision-maqing process. khe 3upreme 6ourt 
onl, applied the ’rst test and proceeded to eSercise its curative Uurisdiction citing grave 
miscarriage of Uustice given Fthe eSceptional circumstances of this case where the process 
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of arbitration has been perverted b, the arbitral tribunal to provide an undeserved windfall to 
MAOxPBT. In taqing this approachL the court failed to appl, the second and eyuall, important 
testL namel,L whether the earlier decision violated principles of natural Uustice or was biased. 

OoreoverL the 3upreme 6ourt created a new eSception called the public utilit, defence to 
unravel a commercial award that is indeed concerning. khis is all the more surprising as 
Indian law does not recognise an, such defence in the realm of public procurement as the 
government is in the business of business.

khis resulted in not onl, the 3upreme 6ourt setting aside its own Uudgment and the award 
being set asideL but also MAOxPB being directed to refund a sum of approSimatel, 2.4 billion 
rupees paid to it during enforcement of the awardL including after the 3upreme 6ourtTs earlier 
Uudgment. 

It is worth noting that the 3upreme 6ourt did caution against using the curative route as 
a matter of routine in the lCvp decision. /oweverL its re-appreciation of the award on 
merits dilutes the impact of its own warning. •hile this decision has unravelled much of the 
progress that was made in 202'L it will be interesting to see the manner which the 3upreme 
6ourt deals with its repercussions. 

OE9OBMCI9: wFYAwWU 

•hile the legal developments from 202'L as described in this articleL paint an optimistic 
picture of India as the neSt global arbitration hubL the 3upreme 6ourtTs recent lCvp decision 
raises concerns. 

It will be interesting to see how the principles of part, autonom,L arbitral autonom, and 
limited Uudicial interference forti’ed b, the 3upreme 6ourt in 202' will pan out in the coming 
,ears z particularl, in the aftermath of the lCvp decision. 

khe lCvp decision needs to be reconsidered and an appropriate signal needs to go out to 
the marqet that states that awards are meant to be respected and arbitral outcomes are ’nal 
and binding. If India seeqs to move from Fincredible IndiaT to Fcredible IndiaTL it would reyuire 
the 3upreme 6ourt to maintain its own norms on ’nalit, and disciplineL and not unravel its 
own Uudgments )in particular when the, uphold awardsC three ,ears after the, have been 
passed.

•e also hope that the Oinistr, addresses these issues in the amendments proposed to be 
made to the Arbitration Act. 

Endontes
1]3 An, bench of the 3upreme 6ourt with ’ve or more Uudges is qnown as a constitutional 
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163 Para 2J. 
173 Para 25. 

The year India almost shed ‘judicial parochialism’ to
favour arbitral autonomy xSplore on :Aw

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025/article/the-year-india-almost-shed-judicial-parochialism-favour-arbitral-autonomy?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAwV

183 )202'C J 366 9. 
1B3 Para 942. 
1,3 Para 944. 
1]43 Para 94J. 
1]]3 Para 94'. 
1]03 fR ve fRoebLMa1 teo2eeR abtiobaoinR a&beedeRos FREeb ohe AbtiobaoinR aRE pnRciMiaoinR 
Aco 9668 aRE ohe fREiaR IoadL Aco 9B66L 202' 366 Jnline 36 9455L para 90. A number of 
intervenor briefs were ’led to assist the 3upreme 6ourtL including b, arbitral institutions such 
as the 3ingapore International Arbitration 6entre )3IA6C. In factL 3IA6 also addressed the 
6ourt on issues of international best practices and precedents. khe authors were involved 
in this intervention on behalf of 3IA6.
1]53 Para 94E. 
1]S3 Para J'. 
1]63 Para J4. 
1]73 Para 9'4. 
1]83 Para 9'J. 
1]B3 Para 920. 
1],3 pn, aRE giR&s moE w IAP fREia Pwo moEL 202' IH36 9059 )Uudgment dated 4 Mecember 
202'L in Arbitration Petition )6ivilC Ho. 'W of 2020C.
1043 phMnbn pnRobnMs fREia )PW moE w IewebR TbeRo jaoeb PFbircaoinR fRcL )209'C 9 366 4E9.
10]3 phMnbn pnRobnMs at para J'.
1003 pn, aRE giR&s moE w IAP fREia Pwo moEL )2022C W 366 9.
1053 pn, aRE giR&s k7 at para 5E.
10S3 pn, aRE giR&s k7 at para 5E. 
1063 pn, aRE giR&s D7 at para 904.
1073 pn, aRE giR&s D7 at paras JW and 904.
1083 pn, aRE giR&s D7 at para W9.
10B3 pn, aRE giR&s D7 at para 929.
10,3 pn, aRE giR&s D7 at para 95E.
1543 pn, aRE giR&s D7 at paras 949 and 94E.
15]3 Jrder of the 3upreme 6ourt dated 20 –ebruar, 202E in 3BP)6C 95''4-95''JL2029.
1503 PbnVeco libeconb S(Af w C (aHeed )2029C [ 366 9.
1553 mabseR Aib pnREioinRiR& aRE veKbi&ebaoinR pndLaR1 w qRinR nK fREia )202'C 366 Jnline 
36 [W2.

The year India almost shed ‘judicial parochialism’ to
favour arbitral autonomy xSplore on :Aw

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2025/article/the-year-india-almost-shed-judicial-parochialism-favour-arbitral-autonomy?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2025


 RETURN TO UMYYAwV
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