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The Asia-Pacirc AbtiobaoinR vewie2 050B contains insight and thought leadership from 50- 
plus pre-eminent practitioners from the region. It provides an invaluable retrospective on 
what has been happening in some of Asia-Paci’cTs more interesting seats.

khis edition also contains thinq pieces on private eyuit,L investor state arbitrationL mining 
valuationL and energ, disputes.

All articles come complete with footnotes and relevant statistics.
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khe information contained in this report is indicative onl,. Baw Rusiness (esearch is not responsible 
for an, actions )or lacq thereofC taqen as a result of rel,ing on or in an, wa, using information contained 
in this report and in no event shall be liable for an, damages resulting from reliance on or use of this 
information. 6op,right 2004 - 202E Baw Rusiness (esearch
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Dm UMYYAvC

khe hospitalit, industr, e1periences a constant tension between hotel ownersT search for a 
high rate of return and operatorsT concerns about maintaining their brand standards and 
st,le. khe covid-9• pandemic e1acerbated this economic tension and triggered disputes 
between owners and operators. khis is liqel, to continue in the months and ,ears to comeL 
with tensions arising from real or contrived disputes citing material breach or default on the 
part of the other part,.

ODUVMUUDEm PEDmTU

K khe relationship between hotel owners and operators

K Me, disputes between hotel owners and operators

K Rranding and how it affects the d,namic between hotel owners and operators

K Danaging disputes

K Sispute resolution through mediation or arbitration

vFHFvFmVFO Dm TLDU AvTDVBF

K lmnnytebbd vesnbos aRH Inoems GRc aRH aRnoheb w gmntam gayiRp PhimiLLiRes CCk aRH 
aRnoheb

K PabM vepis InsLioamiod SaRapeyeRo uHR lhH w lbioish SamadaR TbNsoees CoH aRH 
nohebs

K (nwemod Poe CoH w AyaRbesnbos CoH aRH aRnoheb

K –ingapore International Arbitration 6entre

vFBATDEmULDP WFTKFFm EKmFvU AmO EPFvATEvU

In considering the owner:operator relationshipL two qe, aspects are important;

K the level of control conferred on an operator b, the hotel ownerF and

K the e1press obligations of the operatorL who is usuall, an independent contractor 
providing an agreed set of services contracted forL not an agent who would owe 
certain ’duciar, or implied obligations to the owner. 

khe hotel owner places great ’nancial reliance and con’dence on an operator to achieve 
optimal management and operation of the hotel in a manner that is mutuall, bene’cial to 
both parties. Ourther to this reliance and con’denceL the hotel owner confers a great amount 
of control to an operator. khe hotel ownerL who would have made substantial ’nancial 
investments into acyuisition and development of the propert,L would liqe to see immediate 
returns on its investment and relies heavil, on the e1perience and brand name of the operator 
it has hand-picqed. khe ’nancial commitment b, the hotel owner carries on for the term of 
the operation agreementL which can t,picall, last for more than 90 ,ears with an option to 
renewL usuall, at the option of the operator. All costs associated with the real estate and the 
maintenance of the propert, lie with the hotel owner. Wperators t,picall, taqe one component 
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of their management fees off the topL meaning that operators will be paid their management 
fees regardless of whether the owner has realised an, pro’t for that material period.

khe operatorL especiall, one with an established brand name and a multitude of hotels 
under its managementL needs to ensure consistenc, in the serviceL marqetingL branding and 
promotion of all the properties it managesL since the marqetTs perception of the operatorTs 
brand is formed b, the image of and interactions with properties associated with the brand. 
khis is what attracts clientele to the hotels managed b, these operators and what qeeps 
such clientele returning to these hotels. khisL in turnL leads to the return on investment that 
each hotel owner counts on for each endeavour and the operator gaining more owners for 
its portfolio.

khe level of control that an owner confers on an operator is obviousl, directl, proportionate 
to the ownerTs e1pectations that the operator is responsible for and will meet the ’nancial 
performance metrics. It is when these e1pectations are not met that disputes t,picall, 
originate from the ownerTs side.

An operatorL who t,picall, manages multiple hotelsL reyuires a great degree of control to 
ensure consistenc, across multiple properties that are similarl, brandedL to maintain the 
service yualit, level commensurate to that brand or to ensure a consistent e1perience 
for properties that are branded the same. Nhen the owner is not prepared to fund the 
maintenance and periodic refurbishment and refreshing of the propert,L disputes t,picall, 
originate from the operatorTs side. 

jotwithstanding e1press contractual termsL the issue of control becomes a friction point. Wn 
one handL the owner wishes to safeguard its investment and ensure the best possible return 
on it b, being able to maqe decisions that areL in the ownerTs viewL in the best interests of the 
hotel. khese decisions t,picall, focus on cash Vow generation b, increasing occupanc, and 
cutting costs. khe operator isL of courseL more concerned with maintaining its brand image 
and looqs at the impact across its brandL not Gust in terms of the economics of that particular 
propert,L and is usuall, reluctant to cede too high a degree of control to the owner. 

Nith hotel owners being most concerned about the bottom lineL an, adverse impact on the 
’nancial performance of the hotel in which the, have invested heavil, invariabl, leads to 
allegations of material breach b, the operators in the mismanagement of the hotel. –uch 
allegations often lead to hotel owners terminating the hotel management agreement. khat 
saidL due to the relationship of being an independent contractor and not an agentL the hotel 
owner )in principleC is unable to terminate without cause. khe owner would have to rel, on 
an e1press term of the hotel operation agreement to open the wa, for termination.

–uch a termination will be met with the operatorTs strenuous obGection to allegations 
of mismanagementL and the operator will defend its performance and brand name. A 
close e1amination of termination disputes shows that the underl,ing issue is usuall, the 
misalignment of perceptions and e1pectations of the economics of operations. NhileL in 
man, casesL commercial negotiations can and do resolve theseL parties should consider 
clearl, setting out minimum e1pectationsL no-fault termination and pa,ment adGustment 
clauses.

XFC ODUPMTFU

‘arious cases concerning hospitalit, disputes have come before the –ingapore courtsL 
mostl, at the enforcement stageL as most hospitalit, disputes are resolved through 
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arbitration. Wwners and operators have usuall, agreed on arbitration to bene’t from 
con’dentialit,L which is important to owners who do not want marqet disruption to their 
booqings and guestsL and to operators who do not want their commercial issues aired in 
public.

(eviewing these casesL we see that such disputes arise throughout the various stages 
of the owner:operator relationshipL from the ’nancing stage to the development stage to 
commission and operation. Sisputes also cover the intellectual propert, and data securit, 
spaceL with hotels not spared from certain ransomware attacqs in 2020. khese attacqs had 
grave implications in relation to the privac, and data protection of guests from all parts of 
the world.

khe e1amples cited below show the t,pical range of disputes in which hotel owners and 
operators get involved.

Misrepresentation And Material Breach Of The Management Services Agreement

lmnnytebbd vesnbos aRH Inoems GRc aRH aRnoheb w gmntam gayiRp PhimiLLiRes CCk aRH 
aRnoheb1]3 was a case where the plaintiff )hotel ownerC sought to terminate the management 
services agreement )D–AC on claims of alleged misrepresentation inducing it to enter 
the D–AL and also alleged a material breach of the D–A b, the defendant. khe claimant 
commenced arbitrationL seeqing declarations that it had been induced into entering the D–A 
and that it had rightfull, terminated the D–A. khe claim was dismissed b, the tribunal.

Whether Sale Of Hotel Breached Warranty Given By Owner

PabM vepis InsLioamiod SaRapeyeRo uHR lhH w lbioish SamadaR TbNsoees CoH aRH nohebs103 
concerned a claim b, the hotel operator against the owner for breach of the hotel operating 
agreement b, the ownerTs sale of the hotel to a third part,. Nhile the operating agreement did 
contain e1press warranties that the owner was the owner of the propert,L these were held 
to be warranties as to the state of affairs on the date of the agreement and did not amount 
to a warrant, or promise that the owner would remain as such throughout the term of the 
operating agreement. 

Claim Under Law Of Passing Off

Nhile this is not a hospitalit, dispute between the parties to a management agreementL 
it shows the importance of branding and trademarq in this space. In (nwemod Poe CoH w 
AyaRbesnbos CoH aRH aRnohebL153 the claim was brought b, Amanresorts against jovelt,. 
khe respondents in the appeal were companies operating under the Amanresorts 8roupL 
which operated ultra-lu1ur, resorts in man, locations around the world. AmanusaL which 
opened in Rali in 9••2L was one such resort. khe respondents were also in the residential 
accommodation business and the, licensed the pre’1 3AmanT to various real estate proGects 
in return for a fee. khe respondents also had lu1ur, goods and services with the Aman name. 
Nhile the word 3AmanT was never registered as a trademarq in –ingaporeL the name 3AmanusaT 
has been a registered trademarq since 9••H. khe appellant developed housing proGects in 
–ingapore and was qnown for reasonabl, priced developments in convenient locations. In 
2005L the appellant named a Ralinese-themed housing proGect in –ingapore 3AmanusaT. khe 
respondents tooq legal action against the appellant under the law of passing offL and also 
under section 55)“C)aC of the krade Darqs Act.1S3 khe Uigh 6ourt found that the 3AmanT names 
were well-qnown trademarqs in –ingapore and that both claims were made out. khe appellant 
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appealed against the Uigh 6ourtTs decision but the appeal was dismissed b, the 6ourt of 
Appeal.

Conclusions

khese hospitalit, disputes arose before the covid-9• pandemic. A common factor in the 
’rst two cases referred to above is the desire to terminate the relationship b, one of the 
parties. khe covid-9• pandemic has seen and will continue to see all pla,ers in the hotel 
industr, space being affected in terms of the generation of revenueL the control of costs andL 
ultimatel,L the abilit, to service ’nancing obligations.

jew hotel proGects or refurbishments to e1isting hotels have been dela,ed due to shortages 
in the suppl, of materials or worqers. (ooms have been vacant due to travel bans and 
locqdowns and emplo,ees have been left in limbo. Uotel operators are ’nding it increasingl, 
di”cult to meet ’nancial performance metrics set out in hotel management agreements. 
As regards hotel ownersL the, will be unable to meet capital reyuirements set out in these 
agreements to meet operating standards. khe part, that is in breach is liqel, to looq for a 
reason to terminate the relationship. Booming over all this is the debt-servicing obligation 
incurred for the acyuisition of the propert, and the danger of foreclosure b, the ownerTs 
lender.

khe cases above show thatL in addition to the d,namic relationship between hotels owners 
and operatorsL another qe, area where disputes are liqel, to rise )as seen in (nwemod Poe CoH 
w AyaRbesnbos CoH aRH aRnohebC is the area of intellectual propert, and branding.

DmTFBBFVTMAB PvEPFvTC AmO WvAmODm:

A hotel operatorTs branding and tracq record reVects the product it offers and creates the 
e1pectation of performance and ’nancial success in the mind of the owner. 8uests rel, 
on the branding for the e1pectation of the e1perience when the, sta, at the hotel. In all 
situationsL individuals want a good e1perience when the, sta, at a hotel. In certain instancesL 
name recognition b, clientele is enough to draw in business for the hotel whose brand name 
has come to be associated with a particular t,pe of e1perience or e1ceptional service. kied 
to this concept of a brand is that of a trademarq )a visual representation of the brandCL which 
identi’es and distinguishes the brand of the hotel operator from its competitors.

khe use or even creation of a brand or trademarq for a hotel is sometimes a collaboration 
between the owner and the operator. It is built upon the hotel ownerTs desire for its hotel 
to have certain distinctive characteristicsL often taqing into consideration the countr, or 
speci’c location of the hotel and melding this with the e1isting brand of the operator to 
create something distinctive that promises all the yualitiesL characteristics and traits alread, 
associated with that brand. khe collaboration on the creation of such a brand reyuires both 
parties to developL grow and build the brand. UoweverL a falling out would lead to a potential 
mine’eld if the operating agreement and the associated branding and marqeting agreements 
have not e1pressl, dealt with the various scenarios that ma, arise. khe manner in which 
intellectual propert, rights were dealt with in the agreements and in the performance of the 
agreements will have a signi’cant impact on how the relationship will be unwound.

YAmA:Dm: TLF ODUPMTF

Uotel management agreements usuall, have dispute resolution clauses that call for an, 
dispute between the hotel owner and the operator to be resolved through arbitration. khis is 
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done to qeep the dispute con’dential due to the impact such a dispute ma, have on potential 
lenders and investorsL and the reputations of both the owner and the operator. 

An, termination of the hotel management agreement will ’nd the parties caught up in arbitral 
proceedings for a signi’cant period. xven though parties usuall, resort to arbitrationL which 
is con’dential in natureL word of such disputes invariabl, gets out to the publicF this does 
no good to the reputation of the owner or the operator. OurtherL time spent embroiled in 
arbitration would be better served b, each part, engaging full, in their own commercial 
interests. khe start of a dispute often results in signi’cant disruption to the operations of the 
propert, as the battalions of law,ers from each side focus on perceived strict legal rights 
and Gocqe, for what parties thinq is the legal high ground.

Wther than having a tightl, worded management agreementL it pa,s to consider provisions to 
manage a dispute and ensure that those provisions e1pressl, provide for interim measures 
that appl, whenever a dispute arisesL which do not reyuire assessment of fault. khis should 
be coupled with provisions such as a reyuirement for amicable negotiation and mediation 
to be conditions precedent before arbitration is engaged.

Prevention is better than cure. Wne needs to pa, close attention at the start of the relationship 
between hotel owner and operator to the commercial e1pectations of the partiesL and these 
should be clearl, reVected in the contractual terms of the management agreement.

Parties should be speci’c about the obligations owed b, each part,L and set up clear lines of 
communication and clear procedures and processes to be emplo,ed to resolve disputes. 
Suring the course of the operation of the hotelL each side should qeep a watchful e,e 
on the terms of the management agreement that has been e1ecuted and be meticulous 
about the retention of correspondence and documentation showing performance or lacq of 
performance in accordance with the terms of the management agreement.

Increasingl,L hotel operation agreements contain liyuidated damages clauses in areas 
such as loss of pro’t for wrongful earl, termination. –uch clauses avoid the hard-fought 
battles relating to assessment of loss and that reyuire arbitrators who are familiar with the 
hospitalit, industr,. x1perts will usuall, have to be called upon b, both sidesL which will 
necessaril, increase the cost of the arbitration. Uaving such a clause ma, narrow the dispute 
on the amount of loss and damage being sought and ensure more certaint,. Biyuidated 
damages clauses will usuall, be based on the operatorTs anticipated pro’ts for the remainder 
of the operation term calculated from the date of the alleged termination. 

Another clause that is being seen more often in hotel operating agreements is a clause 
setting out the partiesT agreement that neither has a right to terminate the agreement where 
there is a bona ’de dispute between them and the dispute has been submitted to arbitration. 
khis effectivel, qeeps the status yuo between the parties while the actual dispute is being 
arbitrated. –uch a clause has the added effect of getting parties to worq out their differencesL 
possibl, through mediation or resolution through an e1pertL as provided for in the hotel 
operation agreement. khis ma, be the best course of action as it is in the interest of the 
owner to yuicql, replace the current operator with another hand-picqed operator and lets the 
operator seeq a resolution such that its brand is not adversel, affected.

Nhere a dispute does end up before an arbitration tribunal or a courtL  the need for 
organisation and e”cienc, is important in evidence gathering. Wne wa, of doing so would be 
through implementing a document management s,stem )SD–C from the outset. xssentiall,L 
this is an electronic platform for managing and processing documents. –uch platforms act 
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as a single point of entr, that allows users to receiveL reviewL process and store documents 
digitall,. As hotel management disputes are usuall, heavil, fact reliant and ma, have taqen 
place over a period of timeL an e”cient SD– will greatl, assist where memories fail and where 
qe, witnesses have left the organisation. Socumentation can assist current management 
in an organisation with vital information in understanding how the dispute came to be and 
possibl, assist in arriving at an amicable resolution. Nhere amicable resolution fails and the 
matter has to proceed to arbitrationL an e”cient SD– can help the legal team get up to speed 
on the case in a cost-effective manner. khis is especiall, so in arbitrations that proceed on 
memorial st,le pleadings that t,picall, reyuire parties to set out their respective statement 
of claim or defence in full. –uch an approach reyuires parties to set out all evidence and 
arguments of fact and law together with all supporting documentsL witness statementsL 
e1pert reports and legal authorities that the parties are rel,ing on. 

YFODATDEm AmO APPEDmTYFmT EH Am F[PFvT OMvDm: TLF TFvY EH TLF LETFB 
EPFvATDEm A:vFFYFmT

It will serve parties well to have some form of mediation process that either side can call 
upon at the onset of a dispute. khe recourse to mediation can taqe place as a precursor to 
arbitration and at least gives parties some procedure to tr, to resolve their disputes amicabl,.

khe mediation process allows the disputing parties to call upon a mediator 
)pre-agreedC who has the e1pertise in the hospitalit, industr, and can appreciate the 
comple1it, of various factors to a hospitalit, dispute. –uch an e1pert can balance the 
competing interests of the owner and the operator. khe parties also have more control over 
the outcome in a mediated settlementL which would allow parties to reset their relationship.

An alternative or additional mediation route is for parties to consider appointing an 
independent e1pert from an internationall, recognised consulting ’rm or an individual 
yuali’ed to resolve the issue in yuestion. khis appointment can be b, agreement of the 
parties orL failing thatL b, each part, selecting one e1pert and the two selected e1perts then 
choosing a presiding e1pert to resolve the particular matter in dispute. –peci’c aspects of the 
operation of the hotel on which parties disagree can be referred to this e1pert. An e1ample of 
an area where an e1pert could be usefull, called upon would be alleged operational breaches 
relating to budget and performance.

In the pastL it could be di”cult to enforce a mediated settlement. khis was addressed 
in the –ingapore 6onvention on DediationL which gives businesses around the world 
greater certaint, on the enforcement of mediated outcomes. khe –ingapore Dinistr, of Baw 
announced the following in a press release dated 92 –eptember 2020;

JAs of 9 –eptember 2020L the 6onvention has 5“ signatoriesL including the 
[nited –tatesL 6hina and India . . . Nith the 6onvention in forceL businesses 
seeqing enforcement of a mediated settlement agreement across borders 
can do so b, appl,ing directl, to the courts of countries that have signed 
and rati’ed the treat,L instead of having to enforce the settlement agreement 
as a contract in accordance with each countr,Ts domestic process. khe 
harmonised and simpli’ed enforcement frameworq under the 6onvention 
translates to savings in time and legal costsL which is especiall, important 
for businesses in times of uncertaint,L such as during the current 6W‘IS-9• 
pandemic. Nith the 6onventionL businesses can rel, on mediation as a dispute 
resolution option for their cross-border transactionsL with greater certaint, 
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and assurance that their mediated outcomes are enforceable. khe conciliator, 
nature of mediation also helps to preserve commercial relationships despite 
the disputes.]

AvWDTvATDEm

IfL having e1hausted all amicable forms of resolving the disputeL arbitration is resorted toL 
there are various procedures that can be emplo,ed under the applicable arbitration rulesL 
such as certain e1pedited proceduresL bifurcation of the hearing and emplo,ing interim 
reliefs to preserve the positions of parties pending arbitration.

Wne bene’t of the covid-9• pandemic has been the use of virtual hearingsL which eliminate 
travel time to the arbitration venue and reduce the costs of the arbitration. 

As an e1ampleL the Arbitration (ules of the –ingapore International Arbitration 6entre 2094 
provide speci’call, for an e1pedited procedure. khese allow for the followingL where agreed 
to between the parties;163

K for the timelines under the Arbitration (ules to be abbreviatedF

K for a case to be referred to a single arbitrator unless decided otherwiseL mainl, in more 
comple1 casesF

K in  consultation with the partiesL  the dispute ma, be decided on the basis of 
documentar, evidence onl,F

K a time frame of si1 months is set within which the ’nal award is to be madeF and

K for the tribunal to state the reasons on which the ’nal award is based in summar, 
form.

In additionL parties can also seeq recourse under (ule 2• for an earl, dismissal of claims and 
defences.173 A part, can avail itself of recourse to emergenc, or interim relief in a court of law 
without waiving its right to proceed with arbitration in the event that an arbitration tribunal 
has not been convened or the tribunal does not have time to consider the application. In an, 
eventL emergenc, interim relief can also be sought b, parties to an arbitration 3concurrent 
with or following the ’ling of a jotice of ArbitrationL but prior to the constitution of the 
kribunalT.1<3

khere  are  similar  provisions  in  the  Uong  Mong  International  Arbitration  6entreTs 
Administered Arbitration (ules 209HL the 6hina International xconomic and krade Arbitration 
6ommissionTs Arbitration (ulesL the International 6hamber of 6ommerceTs Arbitration (ules 
and the 7apan 6ommercial Arbitration AssociationTs 6ommercial Arbitration (ules 2029.

VEmVBMUDEm

Although the essence of a hospitalit, dispute is contractual in natureL there are various 
overlapping areas of which one needs to have qnowledge and understandingF for e1ampleL in 
the areas of intellectual propert,L agenc, and good faithL building constructionL consultanc,L 
and data protection. 

6arefull, considered and detailed e1press terms structuring the hotel owner and operator 
relationship as set out in a hotel operation agreementL with an e,e on potential areas of 
conVict and management of the sameL are imperativeL with recourse to arbitration providing 
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the most protection in terms of ensuring con’dentialit, of the facts and the disputeL and also 
in terms of enforcement.

Endontes
1]3 J2029K “ –B( L25A.
103 J209EK 9 –B( 99L5.
153 J200•K –86A 9“.
1S3 6hapter ““2L 2005 (ev xd.
163 (ule 5 of the Arbitration (ules of the –ingapore International Arbitration 6entre 2094 )the 
–IA6 (ules 2094C.
173 (ule 2• of the –IA6 (ules 2094.
1<3 –chedule 9 to the –IA6 (ules 2094.
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