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The past year has Seen yet another roSust and fruitful year for Asian economies and 
the region’s practice of international arSitration. Iconomies within the Asia-Pacikc region 
have largely Seen resilient to the recent gloSal economic crisis. Together with relatively 
staSle signs in the economyD arSitration isD as everD gaining more recognition and reliance 
from industries as the desired method of dispute resolution and risL management. Bigns 
indicating a thriving arSitration industry aSound in the region. ArSitral institutions throughout 
Asia-Pacikc are expanding their infrastructure q physical as well as legislative q to cope with 
a steady increase in demand for arSitration and to foster further growth. Btate-of-the-art 
hearing facilities are Seing Suilt and expandedM arSitral rules are Seing updated to implement 
newly developed and eRcient proceduresM and national legislation is Seing amended to 
improve eRciency and effectiveness in the arSitration procedure and the enforcement 
of arSitration awards. All of these efforts comSine to promote the Asia-Pacikc region 
as a viSrant arSitration community replete with innovative practicesD a pro-arSitration 
infrastructure and an arSitral culture. These trends are liLely to continue in the foreseeaSle 
futureD and will contriSute to raising Asia-Pacikc’s prokle as one of the world’s premier 
destinations for international arSitration.
Jew infrastructural developments

Korea

Fn response to the growing demand in 7uality international arSitration venues in north-east 
AsiaD the Yorean (ar AssociationD the Yorean Eommercial ArSitration (oardD the Beoul 
metropolitan government and the 3inistry of zustice have made a collaSorative effort 
to launch the Beoul Fnternational jispute )esolution Eentre CBeoul Fj)E6D in operation 
since 2H 3ay 2015. bocated in the centre of downtown BeoulD with easy access to law 
krmsD SusinessesD hotels and historical landmarLsD Beoul Fj)E provides world-class hearing 
facilities. :earing rooms are e7uipped with the latest in document-sharing technologyD video 
conferencingD real-time transcription and other services necessary to maximise eRciencyD 
ease and accuracy during a hearing. Beoul Fj)E is modelled after the success of Bingapore’s 
3axwell EhamSersD and hopes to provide a cost-effective option to partiesD counsels and 
arSitrators to have hearings in north-east Asia. Fn particularD it hopes to host hearings of 
international arSitrations involving parties around the region such as YoreaD Ehina and zapanD 
as well as conferences and seminars. Ft has entered into cooperation agreements with maWor 
international arSitration institutions such as :YFAED FEED FEj)D bEFAD BFAE and VFPU.

Already Lnown for its arSitration-friendly legal infrastructure and its pool of highly 7ualiked 
arSitration practitionersD Yorea is moving forward in playing its role to activate more interest 
in international arSitration in the region. The Beoul Fj)E is Sut one of the many steps Seing 
taLen to provide an optimum arSitration venue for international parties.

Singapore

The Bingapore Fnternational ArSitration Eentre CBFAE6 has undergone a signikcant change 
under its new revised rulesD which came into force on 1 April 2015. –nder the new rulesD BFAE 
has estaSlished the Eourt of ArSitration which will Se responsiSle for the case administrationD 
appointment and challenge of arSitratorsD and other relevant policy matters. The Soard of 
directors has Seen estaSlished to oversee the operation and Susiness development matters 
of BFAE.
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Fn addition to the changes in its governance structureD BFAE is now expanding its operations 
in Fndia. Fn April 2015 BFAE launched its krst oversees oRce in 3umSaiD Fndia. Trade Setween 
Fndia and Bingapore has Seen active in recent yearsD and this has naturally led to the use of 
arSitration Sy Fndian partiesD especially under BFAE rules. The BFAE oRce in 3umSai does 
not administer arSitration cases Sut will Se focused on the marLeting and promotion of 
international arSitration within Fndia.

China

Vith the adoption of the new 2012 EFITAE )ulesD the oldest arSitral institution in Ehina has 
recently Seen engaged in some signikcant changesD which will need to Se considered when 
parties contemplate arSitration in Ehina. Article 2., of the revised EFITAE )ules states that 
where the arSitration clause does not clearly state a designated suS-commissionD EFITAE 
(eiWing will administer the case. Upposing this new ruleD EFITAE Bhanghai and EFITAE Bouth 
Ehina have estaSlished their own oRce as an independent entity. EFITAE Bhanghai unveiled 
its own panel of arSitrators and a new set of arSitration rulesD effective from 3ay 2015. Ft now 
goes under the name of BFITAE CBhanghai Fnternational Iconomic and Trade ArSitration 
Eommission6 Sut it also uses B:FAE as an alternate aSSreviation. EFITAE Bouth Ehina is 
now named BEFITAED Sut is also Lnown as the Bhen;hen Eourt of Fnternational ArSitration 
CBEFA6M it adopted its own rules and panel of arSitrators on 1 jecemSer 2012. )ecent rulings 
regarding arSitration clauses containing the former EFITAE Bhanghai suS-commission have 
raised concerns regarding the new changesD and future developments should Se monitored.
begislative updates

To Leep step with the growing use of international arSitration within the regionD legislative 
initiatives are currently Seing undertaLen Sy a few countries and are seen as welcome 
changes Sy those in the arSitration community.

China

Ehina has taLen a proactive step to kne-tune its arSitration regime Sy implementing some 
noteworthy changes in its Eivil Procedure baw CEPb6. –nder Article 101 of the amended EPbD 
parties of a domestic arSitration case will no longer need to wait until arSitral proceedings 
have started to re7uest a conservatory measure to preserve evidence or property. Ft isD 
howeverD unclear as to how this article will Se applied to foreign-related arSitration cases.

Another signikcant change that will  reinforce P)E’s status as an arSitration-friendly 
Wurisdiction is article 25H. Article 25H has narrowed the scope of the grounds for refusing to 
enforce a domestic awardD much liLe the grounds for setting aside the award under article •8 
of its ArSitration baw. &urthermoreD under article 1•4 of the EPbD when a P)E court refuses 
to enforce an award it is now oSliged to state the reason for doing so q whereas SeforeD a 
simple ruling was all that was re7uired to set aside an arSitral award.

These signikcant changes in the legislation of the P)E are indications of Ehina’s willingness 
and proactive stance towards arSitrationD and it is a welcome move that many have Seen 
waiting for in the region.

Hong Kong

Jot one to fall Sehind its mainland counterpartD :ong Yong revised its ArSitration Urdinance 
in zune 2011 to unify its domestic and international arSitral regimes Sased on the –JEFT)Ab 
3odel baw and to stay current with the advancing keld of international arSitration. :oweverD 
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the ArSitration Amendment (ill 2015 was introduced to the :ong Yong begislative Eouncil 
in April 2015 and was passed on 10 zuly 2015.

1

The main changes that were instituted include the following‘

9 Inforcement of a relief awarded Sy an emergency arSitrator would Se possiSleD 
whether appointed under institutional rules or other arSitration rules and whether the 
decision is granted in or outside :ong Yong.

9 Ff the costs of the arSitration are to Se taxedD it will Se done so on a $party and party’ 
Sasis.

9 Awards in 3acao and :ong Yong are now mutually enforceaSle following an 
agreementD signed in zanuary 2015D called the Arrangement Eoncerning )eciprocal 
)ecognition and Inforcement of ArSitral Awards Setween the :ong Yong BA) and 
the 3acao BA).

2

Korea

Fn mid-2012D the 3inistry of zustice organised a special tasL force to identify issues to Se 
included in the amendment to the ArSitration ActD which was adopted in 1/// to re?ect 
the 1/8• –JEFT)Ab 3odel baw. This yearD the 3inistry expanded the tasL force into a 
special commissionD composed of scholarsD practitioners and oRcialsD with a mandate to 
recommend possiSle amendment to the ArSitration Act re?ecting the development in the 
international arSitration law and practiceD including the 200, –JEFT)Ab 3odel baw and 
recent amendments to laws of other maWor Wurisdictions. Ft is expected that the committee 
maLe a recommendation in the krst half of 2014.
)ecent changes in institutional arSitration rules

HKIAC

The :ong Yong Fnternational ArSitration Eentre C:YFAE6 has played a prominent role 
is raising :ong Yong’s status as a respected seat of arSitration. Fnitially administering 
international arSitral proceedings using the –JEFT)Ab )ulesD :YFAE estaSlished its own 
Administered ArSitration )ules in 2008. Fn order to stay current with the developing 
international arSitral arenaD :YFAE revised its rules under the review of the )ules )evision 
EommitteeD which will come into effect on 1 JovemSer 2015. The changes include the 
following‘

9 Additional parties may now Se Woined to an arSitration when re7uested Sy one of 
the existing partiesD provided that the additional party is Sound Sy a valid arSitration 
agreement.

9 –pon the re7uest of a partyD claims from multiple contracts may Se made in a single 
arSitrationD provided that‘ parties are Sound Sy each arSitration agreementM a common 
7uestion of law or fact arisesM the rights to relief arise out of the same transactionCs6M 
and arSitration agreements are compatiSle.

9 Vhere the amount in dispute does not exceed :Y=2• millionD  or  in  cases of 
exceptional urgencyD a party can re7uest to have the case administered under 
the expedited procedure. A sole arSitrator will Se appointed unless parties re7uest 
otherwiseD and the award is to Se made within six months.

9
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A party can apply for interim or conservatory relief prior to constitution of the arSitral 
triSunalD to preserve assets or evidenceD and other forms of relief. An emergency 
arSitrator is appointed within two daysD and a decision is made within 1• days.

KCAB

To promote international arSitrationD the former rules of the Yorea Eommercial ArSitration 
(oard CYEA(6 were revised to facilitate reliaSleD cost-effective arSitration at a convenient 
location in northeast Asia. The most prominent feature of the revisions is the default 
application of the international arSitration rules when one of the partiesD at the time of the 
conclusion of the arSitration agreementD has its place of Susiness in a state other than YoreaD 
or the place of arSitration expressed in the arSitration agreement is in a state other than 
Yorea.

Another noteworthy feature of the YEA( Fnternational )ules is the new expedited procedureD 
detailed in Ehapter NF. This speedy procedure applies if the claim amount does not exceed 
200 million wonD or if the parties agree to the procedure. A sole arSitrator is generally 
appointed Sy the secretariatD  and the award is rendered within three months of the 
constitution of the arSitral triSunal.

Uther revisions include a cap on administrative fees for cases at 1•0 million wonD and 
the expanded role of the international arSitration committee which includes consultation 
regarding challengesD replacementD removal or appointment of arSitrators. The YEA( 
continues to update its services and its rules to facilitate an effective and satisfactory 
resolution for all parties involvedD and all efforts are Seing made to promote international 
arSitration within the region.

Une such effort is the organisation of the regional rounds of the &oreign jirect Fnvestment 
ArSitration 3oot Eompetition C&jF 3oot regional rounds6 in Beoul from 22q24 AugustD 2015. 
This year will marL the krst regional rounds for the Asia-Pacikc regionD and 18 teams have 
currently registered. Together with the Yorean 3inistry of zusticeD the Eenter for Fnternational 
begal Btudies CEFbB6 and the Yorean Eouncil of Fnternational ArSitrators CYUEFA6D the YEA( 
will Se hosting the regional rounds to promote interest in investment arSitration.

KLRCA

The Yuala bumpur )egional Eentre for ArSitration CYb)EA6 has also revised its arSitral 
rules to Setter enhance the procedural aspects of arSitrations administered under its rules. 
The revised rulesD which came into effect on 2 zuly 2012D tracL the provisions of the 
ArSitration Amendment Act of 2011 that reinforced the enforceaSility of arSitral awardsD and 
re?ect the feedSacL and opinions that Yb)EA has gathered from partiesD arSitratorsD and 
administrators. A few of the revisions are as follows‘

9 The period for appointment of arSitratorCs6 has Seen reduced to 50 days.

9 The arSitrators that are appointed Sy partiesD or any appointing authority agreed Sy 
themD must now Se conkrmed Sy the director of the Yb)EA. An agreement Sy the 
parties to appoint an arSitrator shall Se deemed as a nominationD not an appointment.

9 Jew provisions regarding challenge of arSitrators have Seen included in the revisionsD 
which enaSle the Yb)EA to administer challenge procedures and the Yb)EA director 
to maLe the knal decision.

9
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Procedural provisions relating to rendering of awards have Seen revised to Setter 
clarify with regards to the extension of time and delivery of arSitral awards and the 
release of awards.

An e7ually important achievement for the Yb)EA is the launch of the Yb)EA i-ArSitration 
)ules on 20 BeptemSer 2012. The i-ArSitration )ules is the krst set of rules that adopts 
the –JEFT)Ab ArSitration )ulesD while also allowing for the resolution of disputes arising 
from any contract that may contain aspects of shariah lawD including Fslamic knance and 
halal products. The intent Sehind the creation of the i-ArSitration )ules is to provide for 
international commercial arSitrations for Fslamic commercial transactionsD premised on 
Fslamic principles. As gloSalisation advances and cross-Sorder transactions and disputes 
increaseD the i-ArSitration )ules well suit those who wish to settle their disputes via arSitration 
while oSserving Fslamic principles. The rules ensure a shariah-compliant adWudication of 
disputes Sy providing thatD whenever the arSitral triSunal must form an opinion on an issue 
related to shariah principles or decide on a dispute arising from the shariah aspect of an 
agreementD the triSunal shall refer the matter to a shariah expert or advisory councilD who 
will advise the triSunal as to the resolution of such issues.

5

SIAC

As mentioned aSoveD BFAE has unveiled its newly revised rules which include a numSer of 
noteworthy changes.

4
 These changes includeD among othersD the following‘

9 –nder )ule 22.• of the new BFAE )ulesD witness interviews prior to his or her 
appearance at the hearing are expressly permitted. This new change re?ects current 
practices under institutional rules and guidelinesD such as the F(A )ules of the TaLing 
of Ividence in Fnternational ArSitration.

9 The arSitral triSunal can now enWoy Sroader powers under )ule 24Ce6 of the new )ules 
regarding the inspection of any property or item. –nliLe the former ruleD which re7uired 
the inspection to Se conducted in the parties’ presence Sy an expert or triSunalD the 
new rule does not re7uire such a condition.

9 )ule 24Cn6 enaSles the triSunal to decide any new issue that was not raised Sefore 
in the suSmissionsD as long as there is notice and the other party has Seen given 
suRcient opportunity to respond to such issue.

9 Ft is now possiSle to review an award that has Seen puSlished Sy BFAE under )ule 
28.10. The names of the parties willD of courseD Se redacted Sut this opportunity to 
have access to the awards will Se welcomed Sy many.

A welcome progression

Myanmar

)ich in mineralsD gas and other natural resourcesD 3yanmar has Seen the centre of attention 
for many foreign investorsD and the recent decision to accede to the Eonvention on the 
)ecognition and Inforcement of &oreign ArSitral Awards CJew OorL Eonvention6 has added 
another layer of staSility for investors. 3yanmar deposited the instrument of accession with 
the secretary-general of the –nited Jations on 1, April 2015 and the Jew OorL Eonvention 
will enter into force on 1• zuly 2015. Although 3yanmar’s ArSitration Act 1/44 has not Seen 
amended to meet the gloSal standards for Sest practices in international arSitration as of 
yetD the accession to the Jew OorL Eonvention is a step forward in providing investors with 
a sense of staSility that foreign awards will now Se enforceaSle in 3yanmar.
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Eonclusion

Vithout a douStD Asia’s viSrant and dynamic economy has called for constant changes in 
legislation and institutional rules to Setter accommodate the growing needs of parties in 
international arSitrationD and such demands are Seing met in various regions of Asia. jespite 
some growing painsD it is clear that international arSitration is considered a viaSle means of 
dispute resolution for the regionD as re?ected in the efforts of various governments to update 
and streamline their arSitral legislation and infrastructure. Although it remains to Se seen 
how these changes will affect the use of international arSitrationD it is clear that the constant 
development of innovative arSitral mechanisms is alive and well in the Asia-Pacikc region.

1. $ArSitration in :ong Yong and Ehina‘ )ecent jevelopments and Eonsiderations for 
Asian Parties’D Yorean ArSitration )eviewD August 2015.

2. www.legislation.gov.hL_intracountry_eng_pdf_macaoe.pdf.

5. Yb)EA i-ArSitration )ules‘ www.Llrca.org.my_scripts_list-posting.aspGrecordidQ288.

4. BFAE  ArSitration  )ules  2015‘ 
www.siac.org.sg_index.phpGoptionQcomXcontentKviewQarticleKidQ42HKFtemidQ204-
.

Seoul International Dispute Resolution Centre

vea: 4nbe Obn4 ohis rb4 nR dAv
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PbeOace
XiweNaRaR:a ZeeMaNaRoaR
Singapore International Arbitration Centre

Un a Sright 3onday morning in zune 2012D the then-Attorney *eneral of BingaporeD 
Bundaresh 3enon Cnow Ehief  zustice  of  Bingapore6  delivered a  thought-provoLingD 
award-winning opening address at the Fnternational Eouncil for Eommercial ArSitration 
CFEEA6 Annual Eongress in Bingapore. :e Segan Sy referring to the new age of arSitration for 
Asia q and elsewhere in the world q as its golden age. Perhaps as a testament to thisD the 
2012 FEEA Eongress was the Sest-attended Eongress ever and the krst to Se held in Bouth 
Iast Asia.

Ehief zustice 3enon suggested that international arSitration practitioners should throw 
caution to the wind and consider issues of accountaSility and checLs on arSitral institutionsD 
the lacL of a central organising structure or a regulatory Sody supervising the evolution of 
the Sody of investment arSitration law and the tenuous relationship Setween the Wudiciary 
and the arSitration world. :is speech provoLed intense deSate over the next four days at the 
Eongress andD thereafterD across the world.

3eanwhileD in :ong YongD jr zulian bew %E spoLe of the shift of economic power from the 
Vest to the Iast. jr bew predicted that countries that have adopted the 3odel baw will Se 
at the vanguard of the development of international arSitration law and practice. :e went on 
to say that Asian countries with the highest concentration of 3odel baw-Sased arSitration 
legislation were liLely to Se increasingly attractive arSitration destinations.

At the heart of it allD the Bingapore Fnternational ArSitration Eentre CBFAE6 saw a record 
caseload in 2012 with 25• new cases kled with the institution in its 21st year‘ a 2• per cent 
increase on the previous year. 1/1 of these cases were administered Sy the BFAE. Parties 
from 5/ Wurisdictions were involved in cases at the BFAE with mainland Ehinese and Fndian 
parties featuring as the most fre7uent users. A total sum in dispute of B=5.,1 Sillion was 
involved in these cases.

The :YFAE handled 2/5 cases for the same periodD ,8 of which were administered Sy the 
institution. The bondon Eourt of Fnternational ArSitration CbEFA6 handled 2,• new cases in 
2012D of which 1• per cent of cases involved Asian parties. EFITAE (eiWing handled /H• cases 
for the same period.

ArSitral institutions are expanding and new institutions are developing in Asia. The Jational 
ArSitration Eentre in EamSodia was launched in 3arch 2015. Fn 3ay 2015D the BFAE opened 
its krst overseas oRce in 3umSaiD FndiaD in a Sid to reach out to users in that Wurisdiction that 
has traditionally Seen the largest contriSutor of cases to the BFAE. Fn 3ay 2015D Bouth Yorea 
saw the opening of a Srand new arSitration hearing facilityD the Beoul Fnternational jispute 
)esolution EentreD which also plays host to oRces of the BFAED the :YFAE and the bEFA. 
bess encouragingD howeverD is the split Setween EFITAE (eiWing and its suS-commissions in 
Bhanghai and Bhen;henD a development that has raised Cand is liLely to continue to raise6 
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issues of enforcement of awards from the former suS-commissions that have since formed 
new independent Sodies.

The FEE’s Fnternational Eourt of ArSitration introduced a new set of rules in zanuary 2012. 
The :YFAE is poised to introduce its own new set of rules in JovemSer 2015 for administered 
cases. (oth institutional rules set out detailed provisions on arSitrations involving multiple 
parties and contracts and Woinder of parties. The :YFAE will also introduce provisions for a 
default capped hourly rate for arSitrators. The BFAE also introduced a new set of rules in April 
2015 Sringing into effect changes to its governance structure with the introduction of a new 
Eourt of ArSitration consisting of 1, eminent international arSitration practitioners to oversee 
case management at the BFAE. The BFAE’s new rules also streamlined various proceduresD 
amended existing rules to Sring them in line with recent Bingapore law on arSitration and 
introduced provisions permitting the BFAE to puSlish awards in redacted form for the Senekt 
of its current and potential users.

Jew measures to oStain interim relief through the appointment of an emergency arSitrator 
is a newD exciting area of arSitration law. The BFAE introduced such provisions in its 2010 
rules and hasD to dateD received 2H applications re7uesting the appointment of an emergency 
arSitrator. Fn nine of these casesD the interim relief re7uested was not granted Sy the 
emergency arSitrator appointed Sy the BFAE. These provisions have proved 7uite popular 
with Asian partiesD who q in 12 of these cases q have made the application re7uesting urgent 
interim relief. Fn their new rulesD the FEE and the :YFAE follow suit with the introduction of 
provisions for the appointment of an emergency arSitrator. The FEE has received two cases 
thus far under these provisions.

There were also signikcant court decisions in 2012. Fn FndiaD the Bupreme Eourt handed 
down its now-famous decision in (alco to settle the position thatD under the Fndian arSitration 
legislationD Fndian courts did not have Wurisdiction to grant interim measures in respect of 
foreign-seated arSitrations or to deal with challenges to foreign awards. The Eourt krmly 
endorsed the seat as the $centre of gravity’ of an arSitration to determine Wurisdiction of 
courts. Perhaps most important is the Eourt’s elucidation of the interpretation of the phrase 
$of the country in whichD or under the law of whichD that award was made’ in article NC16Ce6 of 
the Jew OorL Eonvention. Vhile the phrase has Seen the suSWect of discussion worldwideD the 
Eourt tooL the view that there cannot Se concurrent Wurisdiction of two separate courts‘ at the 
seat and at the courts of the Wurisdiction of the governing law of the arSitration q it can only Se 
the court at the seat of arSitration that can exercise such Wurisdiction to deal with a challenge. 
The EourtD howeverD conkned the application of its dicta to arSitration agreements executed 
after its decision CieD after , BeptemSer 20126. Fn doing soD the Eourt may not have found 
strong enthusiasts Sut the position remains. JonethelessD the decision is a hugely positive 
development for Fndia and Srings the Fndian position in line with international arSitration 
Wurisprudence and understanding. Fn AustraliaD in 3arch 2015D the :igh Eourt upheld the 
constitutional validity of its arSitration legislation in TEb Air Eonditioner and conkrmed the 
commitment of Australian courts to enforcing arSitral awards.

The period Setween now and 2014 promises to Se exciting for international arSitration in 
AsiaD and The Asia-Pacikc ArSitration )eview will provide greater detail on some of these 
recent developments in Ley Wurisdictions in the region.
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Ha4es  keabtp
FTI Consulting

Fs marLet-Sased comparaSles analysis pertinent to oil company valuationsG

Une of the most common standards of value is $fair marLet value’D which may Se loosely 
dekned as the value that would Se reached in an arm’s-length negotiation Setween a willing 
Suyer and sellerD each acting in their own interestD neither under compulsion. &air marLet 
value is often used as a proxy for the value that would Se reached Sy anonymous marLet 
participants. The willing Suyer and seller are assumed to Se typical of the marLet as a whole 
and not to emSody any specikc characteristics. ThusD the fair marLet value ofD sayD a pipeline 
may differ from its value to the owner of the power station that depends upon the gas it 
delivers.

Two of the most commonly used methods for assessing the value of assets are discounted 
cash ?ow CjE&6 modelling and marLet-Sased Cor $multiples’6 analysis.

1
 A jE& model 

calculates a single monetary asset valueD in present-day termsD Sy discounting a set of future 
cash ?ows at a rate that re?ects their risL. Eash ?ows may Se suSWect to a range of potential 
risLsD whether they are $macro’ risLs present in the asset’s general environmentD or $micro’ 
risLs specikc to the investment and the marLetCs6 in which it operates. jE& models often 
incorporate assumptions that rely on the valuer’s Wudgement and may Se used to assess 
value under any standardD $fair marLet’ or otherwise.

Although marLets exist for assets that are identical to one another CieD commodity marLets6D 
most marLets trade heterogeneous assets. Jo two pieces of real estate are the sameM 
companies differ in their operationsD customers and managementsM Sond prices vary with 
their issuerD maturity and couponM the values of Picasso paintings differ from one to anotherD 
and from those of paintings Sy other artists. A marLet-Sased assessment of value is 
therefore often an inference Sased on prices of similarD Sut not identicalD assets with puSlicly 
availaSle prices.

A marLet-Sased approach to valuation seeLs to identify the value of an asset from the marLet 
prices of comparaSle assets. A marLet-Sased valuation is expressed Sy reference to an 
appropriate characteristic Cor $metric’6 of the assetD such as its proktsD sales or SooL value. 
&or exampleD the value of a company might Se expressed asD sayD twice its sales or 12 times 
its earnings. –nliLe a jE& modelD a marLet-Sased approach assumes that marLet value is the 
appropriate valuation standardD although adWustments might Se made to re?ect the specikc 
circumstances of a given transaction.

Fn the recent  FEBFj arSitration of  Uccidental  Petroleum Eorporation and Uccidental 
Ixploration and Production Eompany v )epuSlic of Icuador Cthe Uccidental case6D the 
TriSunal was confronted with Soth jE& and marLet-Sased approaches put forward Sy 
7uantum experts appointed Sy the parties.

2
D
5

The case related to the termination Cin 200,6 of a participation contract Setween Uccidental 
and PetroIcuador for the exploration and exploitation of (locL 1• of the Icuadorean 
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Ama;on. Fn its awardD the triSunal found that the termination of the contract constituted a 
Sreach of the –BqIcuador (FT and awarded Uccidental compensation e7ual to $the full fair 
marLet value of the Participation Eontract as of the date of the Eaducidad jecreeD i.e.D 1• 
3ay 200,’.

4

Fn their suSmissions on 7uantumD the parties agreed that jE& analysis could Se used to 
estimate the value of the contract. The respondentD howeverD suSmitted that the triSunal 
should also consider sales of comparaSle assets. Fn particularD the respondent alleged 
that comparaSle sales would allow $the evaluator to test the reasonaSleness of the jE& 
assumptions against marLet conditions’.

•

The claimantsD howeverD averred that $each oil and gas property presents a uni7ue set of value 
parameters‘ si;eD 7uality of oilD type of contractual relationshipD environmental or remedial 
oSligations’.

,
 Fn the claimants’ viewD it was not possiSle to identify suRciently comparaSle 

companies upon which to Sase a marLet analysis. The triSunal agreed with the claimantsD 
concluding that $it can derive no assistance from an analysis of the seven transactions which 
the respondent has suSmitted as comparaSle sales’. 

H

This article comments on the circumstances in which it might Se appropriate to use a 
marLet-Sased approach to assess the value of a natural resource property.
Uverview of marLet-Sased analysis

3arLet-Sased analysis is underpinned Sy $the law of one price’D the economic principle that 
identical assets should sell at the same price. Ff shares in a gold mine are traded atD sayD twice 
salesD an identical gold mine should exhiSit the same ratio of value to sales. A marLet-Sased 
approach re?ects marLet conditions at the date of valuation and provides a measure of the 
relative value of an asset.

There are two commonly used sources of pricing data for comparaSle assets‘

9 the trading prices of assets oSserved in puSlic marLetsD whether SondsD companies 
or commodities Ctrading multiples6M and

9 the prices at which similar or identical assets have Seen sold in arm’s length 
transactions Ctransaction multiples6.

Vhen using multiples analysis to value a privately held assetD it is implicit in the approach 
that the relative value of a puSlicly traded asset is close to the intrinsic value of the private 
asset. Ft is further assumed that marLet prices accurately re?ect all the availaSle information 
aSout an asset. Ff the price 7uoted Sy the marLet was distorted SyD sayD investor sentiment or 
imperfections in the functioning of the marLetD then the estimated multiple will Se similarly 
distorted.

Fn practiceD it is usually impossiSle to knd an asset that is wholly identical to the target asset. 
3ost individual assets are suSWect to specikc risLs that render them different to other assets 
andD very oftenD are uni7ue. Eare must therefore Se taLen to ensure that the assets from 
which value is to Se inferred are suRciently comparaSle to the target asset. There are few 
deknitive rules for including an asset in the comparaSle setD and the construction of such a 
set re7uires the exercise of Wudgement Sy the valuer.

&or these reasonsD marLet-Sased analysis is most useful when there are a large numSer of 
transparently-priced comparaSle assets. The availaSility of comparaSle assets depends on 
several factorsD including‘
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9 the target’s stage of developmentM

9 the industry in which the target operatesM and

9 the country in which the target operates.

3ost puSlicly traded companies are matureD with provenD staSle revenues and prokt streams. 
3ultiples analysis may therefore Se less useful when valuing young krmsD which are often 
loss-maLing Sut display potential for strong short-term growth allied to higher-than-average 
risL. At the other end of the krm life cycleD in contrastD there are often puSlicly traded krms in 
mature or declining industriesD or krms with large transactions in their shares.

Fndustry focus may also affect the availaSility of appropriate comparaSles‘ it may Se easier 
to knd comparaSles for a car manufacturer than for a supplier of precision electronics or 
an engineering consultancy. A similar oSservation applies to a krm’s geographic situation‘ 
it is easier to knd comparaSles for –B krms than for those located in countries with small 
economiesD or which lacL well-developed capital marLets.

A Ley attraction of marLet-Sased analysis is simplicity. 3ultiples are easy to calculateD 
particularly when Sased on readily availaSle puSlic informationD and can 7uicLly estimate an 
asset’s value at a given point in time. Perhaps for this reasonD they are commonly used as a 
reference point in e7uity research reports and merger discussions.

A maWor drawSacL of marLet-Sased multiplesD howeverD is their lacL of transparency. A 
company’s earnings multipleD for exampleD emSodies a set of assumptions aSoutD inter aliaD 
growth potentialD cost drivers and risL. Ft is not possiSleD howeverD to $unpacL’ the composite 
numSerD the multipleD into its constituent parts or to adWust for a change in any one of 
them. &or exampleD marLet-Sased analysis cannot Se used to determine the effect on a 
company’s value of an increase in its expected growth rate fromD sayD • per cent to 8 per 
cent. jifferences in accounting treatments Setween companies andD particularlyD Setween 
countries can distort comparisons Setween companies that appear similar in other respects.

A lacL of transparency renders multiples analysis potentially vulneraSle to manipulation 
through the choice of comparaSle assets or the multiple used. The price_earnings multiples 
of the comparaSle set might imply one value for the target krmD the price_sales multiples 
another value altogether. &or this reasonD a valuer should have regard for the different values 
derived using different valuation metrics and should Se satisked that the valuation metric 
selected is appropriate for use.

Averages of multiples drawn from the comparaSle set of assets should also Se used with 
care. Although an average may reduce the impact of asset-specikc risLs on the target 
valuationD it may also conceal relevant information aSout the reasons for dispersion in the 
comparaSle assets’ values.

Iven once an appropriate multiple has Seen estimatedD it may still Se necessary to adWust 
the estimated value of the company to re?ect the context in which the asset is Seing valued. 
Buch adWustments may include a discount for illi7uidity or lacL of marLetaSilityD a premium for 
control or a discount to re?ect a specikc risL associated with the target asset. Unce againD the 
decision to adWust an asset’s valueD and the magnitude of the adWustment madeD are matters 
of expert Wudgement.

jespite these drawSacLsD marLet-Sased valuation is an essential part of the valuation 
landscape simply Secause it is Sased on the prices that marLet participants actually 
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pay for assets. Fn this respectD it is different from a jE& modelD which is the product 
of a set of assumptions created Sy the valuer. Although a jE& calculation may use 
marLet-Sased assumptionsD it is not necessarily aimed at an assessment of marLet value 
and mayD intentionally or otherwiseD use different assumptions from those used Sy marLet 
participants. Fn contrastD marLet-Sased evidence of value is Sy deknition Sased on $real-world’ 
transactions andD for that reasonD sometimes given primacy over or e7ual footing with other 
methods in a range of contexts.
3arLet-Sased valuations of resource companies

Fn principleD one might expect the maWor producers of any widely traded commodity to have 
a signikcant numSer of comparaSle companies. 3ost maWor commoditiesD such as oil and 
gasD are either sold on spot marLets or under long-term contracts linLed to the spot price. 
3any of these contractsD such as JO3I¶ gas futures or FPI (rent contractsD are highly li7uidD 
knancially speaLing. A similar oSservation might apply to derivative contracts for metals or 
agricultural commodities.

As noted aSoveD krm valuations may Se expressed as a multiple of an appropriate metricD 
such as their sales or prokts. Fn contrastD commodity company valuations are sometimes 
expressed as a multiple of their resources. &or exampleD an oil company might Se valued 
as a multiple of its proven and provaSle reservesD or its daily output of Sarrels of oil. Fn 
principleD this is possiSle for commodity or resource companies Secause of the largely 
homogeneous nature of their products. &or the remainder of this articleD we will focus on 
oil companies Secause they represent a well-Lnown and widely traded set of assets Sased 
around a well-Lnown commodity.

Ft might Se thought that all oil companies have access to Sroadly similar technology and 
engineering e7uipment and are exposed to similar macroeconomic risLs and opportunities.

8
 

Fn conse7uenceD it is possiSle that‘

9 companies’ eRciency will tend to cluster around the averageM and

9 company valuations will tend to move up and down with the oil price.

Ff this were soD oil company valuations should Se largely comparaSle to one another. Although 
there will Se variations in the si;eD 7uality and location of each company’s proven and 
proSaSle reservesD this effect will show up in the magnitude of the valuationD not in its 
Sehaviour or driving forces. Put simplyD these companies should Se comparaSle to one 
another and marLet-Sased valuation could Se used to identify their value.

To illustrate thisD we have analysed the share price trends of kve maWor oil companiesM IxxonD 
EhevronD )oyal jutch BhellD (P and Basol alongside the price of a Sarrel of oil Setween 1 
zanuary 2010 and 1 zanuary 2015.

&igure 1‘ Fndexed marLet capitalisation of (rent futures - 1 zanuary 2010 Q 100
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Bource‘ Eapital F%

&rom the chartD Sy oSservationD it seems that although there have Seen differences in 
the growth experienced Sy maWor oil companiesD their indexed marLet capitalisations have 
generally tended to cluster. This is particularly true of those krms domiciled or listed in the 
developed world.

The notaSle exception in our sample is (P. &ollowing the destruction of (P’s 3acondo oil rig 
in April 2010D (P’s share price fell signikcantly and remains low. The 3acondo disaster is a 
specikc event that has affected the magnitude of (P’s share price Sut is not the force driving 
it. The disaster affected (P’s value in three main ways‘

9 it reduced its proven and proSaSle reservesM

9 it introduced a liaSility on to its Salance sheet to pay compensation and penaltiesM and 
in conse7uenceD

9 it reduced the company’s aSility to invest in new value-creating proWects for the future.

Ve would expect all three effects to Se re?ected in a one-off adWustment to value andD 
thereafterD for (P to trade again in line with its peersD as illustrated in the chart Selow.

&igure 2‘ Fndexed marLet capitalisation of (rent futures - 1 zanuary 2011 Q 100
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As discussed aSoveD an average multiple may Se used to value the target asset if it can Se 
assumed that the asset-specikc factors of the comparaSle set will tend to cancel each other 
out across the group. Fn the case of (PD howeverD it is possiSle that the distortion introduced 
Sy the 3acondo disaster is so great that it would Se more appropriate to exclude (P from 
a set of oil company comparaSlesD certainly around the time of the 3acondo disaster and 
perhaps for a longer period.

As highlighted Sy the UccidentalqIcuador decisionD identifying a comparaSle set is even 
more diRcult when it comes to valuing individual oil propertiesD rather than portfolios of 
propertiesD liLe most of the companies included in our sample. At the corporate levelD oil 
companies are aSle to use a comSination of hedging and diversikcation to minimise their 
exposure to the specikc risLs associated with individual properties. This still leaves them 
exposed to wider marLet risLs that cannot Se so easily diversiked away. ThusD for many oil 
companies their operations and risL prokles are suRciently similar for them to Se considered 
comparaSle to one another.

This diversikcation is not possiSle at the level of individual resource properties. The specikc 
characteristics of each propertyD such as its locationD the 7uality of its reserves and the ease 
of extraction are therefore fundamental to its value. Iach property is liLely to have a uni7ue 
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comSination of these factorsD maLing it diRcult to Se conkdent that a suRciently comparaSle 
asset can Se found. Fn these circumstances alternative valuations approachesD such as jE& 
modelsD may Se more appropriate.

JonethelessD for portfolios of oil companiesD comparaSles analysis may still Se appropriate 
if it can Se demonstrated that there are common factors that tend to drive value. Ve sought 
to test this idea as a matter of principle using a simple regression analysis.
Are oil companies comparaSle to one anotherG 

The extent to which each of these maWor oil  companiesD listed in the taSle SelowD is 
exposed to common underlying factorsD such as commodity priceD macroeconomic trends 
or developments in extraction technology can Se illustrated using regression analysis. At the 
macroeconomic levelD the returns to an oil company’s share price are driven SyD inter aliaD the 
expected future price of oil and a Sroad set of general macroeconomic expectations aSout 
the growth of *jPD in?ationD interest rates and consumer conkdence. &or the purposes of this 
analysisD we have assumed that movements in the 3BEF Vorld Fndex can Se used as a proxy 
for changes in gloSal marLet expectationsD while recognising that this is an approximation.

/

Uur analysis indicates that the marLet capitalisations of the 10 companies considered are 
signikcantly in?uenced Sy the level of the 3BEF Vorld Fndex and the expected future oil priceD 
measured Sy the prices for (rent Erude futures traded on the Fntercontinental Ixchange. 
The taSle Selow summarises the estimated coeRcients and adWusted )-s7uared for each 
regression.

10

The estimated coeRcients in all of the regressions are Wointly signikcant at the • per cent 
signikcance level. All of the estimated coeRcients are individually statistically signikcant at 
the • per cent level unless marLed with an asterisL.

Istimated EoeRcients

jomicile 3BEF Vorld 
Fndex

Uil &utures 
Price

AdWusted ) - 
s7uared

Ixxon J. America 0.H/ 0.0H 0.••

Bhell Jetherlands 1.00 0.0• 0.•4

Ehevron J. America 0./2 0.10 0.,4

(P –Y 0./5 0.0, 0.52

PetroEhina Ehina 0.22 0.04[ 0.0•

PetroSras (ra;il 1.10 0.2H 0.54

3edcoInergi Fndonesia 0.45 0.0• 0.04

Total &rance 1.2, 0.0• 0.,2

Basol Bouth Africa 1.2• 0.0,[ 0.4•

Fndian Uil Fndia 0.22 0.0, 0.05

Jotes

1.
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The estimated coeRcients in all of the regressions are Wointly signikcant at the •] 
signikcance level

2. all of the estimated coeRcients are individually statistically signikcant at the •] level 
unless marLed with an [

3ovements in the 3BEF Vorld Fndex signikcantly in?uence movements in the share price of 
these maWor oil companies. This suggests that each of the companies isD to some extentD 
exposed to a common set of gloSal macroeconomic factorsD which are also drivers of the 
3BEF Vorld Fndex. The extent of the exposureD indicated Sy the estimated coeRcientD varies 
Sut in each case is statistically signikcant.

The estimated coeRcients for the 3BEF Vorld Fndex are noticeaSly lower for companies 
located outside the developed world. This suggests thatD despite the gloSal nature of oil 
exploration and production the drivers of demand and value depend on the marLet in which 
the company is Sased.

The (rent Erude futures price is also statistically related to the share prices of most of the 
oil companies. :oweverD the estimated coeRcients vary marLedly across the companies. 
BasolD PetroEhina and Fndian Uil have the lower coeRcientsD none of which is statistically 
signikcant. Fn one senseD this is surprising‘ (rent crude prices are used as a SenchmarL to 
determine the prices of crude oils from a wide range of countries and sources and is therefore 
of gloSalD not regional signikcance. Fn another senseD howeverD it may Se less surprising if 
companies with lower coeRcients are primarily rekners and marLeters of oil products. Ff a 
company has fewer reserves and resources of its own crude oilD it may not Senekt from an 
uplift in the price of oil. FndeedD the reverse may Se true if it needs to purchase most of its oil 
from overseas third parties and also faces domestic constraints on the prices it can charge 
for its products at home.

Fn 2012 PetroEhina earned aSout ,8 per cent of its revenues in mainland Ehina. BimilarlyD 
Fndian Uil sells over /0 per cent of its products within Fndia. Basol has very limited oil reserves 
of its own. Ft therefore appears that BasolD PetroEhina and Fndian Uil are not gloSal oil marLet 
playersD Sut are instead rekners and marLeters with a relatively narrow national marLet focus. 
A greater reliance on domestic marLets may also explain why PetroEhina and Fndian Uil have 
relatively low exposure to the 3BEF Vorld Fndex.

Iven for the companies for which the relationship is more signikcantD there is consideraSle 
variation in the strength of the relationship. There are three possiSle explanations for this 
variance.

&irstD IxxonD Ehevron and (P earn a signikcant proportion of their revenues in the –B. Fn 2012 
these companies earned Setween 20 per cent and 5/ per cent of their revenues in the –B. Fn 
contrastD Total and Basol earned only H per cent to / per cent of their revenues in the –B. Uil 
prices in the –B are often SenchmarLed against Vest Texas Fntermediate pricesD rather than 
(rent Erude prices. Although there is signikcant co-integration Setween –B and Iuropean 
oil pricesD it is not perfect and has weaLened marLedly since 2011. As a resultD one would 
expect movements in the share prices of –B-Sased oil companies to Se less correlated with 
movements in the (rent crude oil price than movements in the share prices of non-–B-Sased 
companies.
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BecondD all the krms in our analysis sell a diverse range of productsD in particular natural 
gas. This product diversikcation reduces the krms’ exposure to movements in the oil price. 
Uf the companies included in our analysisD PetroSras is perhaps the most exposed to oil 
price ?uctuationsM in 2012 crude oil production accounted for approximately 84 per cent of 
PetroSras’s outputD compared to •1 per cent for Ixxon and •0 per cent for Bhell. PetroSras’s 
relatively high reliance on oil production may help to explain its high estimation coeRcient 
with the price of (rent.

ThirdD all maWor energy krms hedge their exposure to oil prices using a comSination of 
long-term contracts and derivatives. Uil-producing krms may also Se $naturally’ hedged 
through their diversikcation into downstream marLets. Ixtensive hedging strategies reduce 
the effect of day-to-day ?uctuations in the oil price and reduce the company’s exposure to 
short-term ?uctuations in the price of oil. The extent to which each of the companies in our 
analysis hedges its exposure to the oil price will depend uponD inter aliaD their expectations 
regarding future oil price movements and their appetite for risL.
Eonclusion

3ultiples analysis can provide valuaSle insights into the prices at which arm’s-length parties 
value specikc assetsD even if the asset itself is not traded on an open marLet. The results of 
multiples analysis can Se very sensitive to the composition of the comparaSle set. &or this 
reasonD multiples analysis is Sest used in the presence of comparaSleD transparently priced 
assets.

Ve have demonstrated that there is some comparaSility across the oil krms included in our 
analysis‘ each of the maWor oil krms is exposed to a common set of macroeconomic factors. 
:oweverD the extent of this exposure depends upon a range of factorsD such as where the krm 
operatesD the diversity of its product rangeD its relative strength in upstream and downstream 
activities and marLet appetite for risL. These factors must Se taLen into consideration when 
using comparaSles analysis to value a company or asset.

Iven soD what is true at the level of a large resources company may not apply to any 
single property owned Sy that resources company. &or that reasonD any decision to use 
comparaSles to value individual resource properties must rely on the availaSility of good 
7uality data aSout genuinely similar properties. Unce the dissimilarities exceed a certain 
threshold Citself a matter of Wudgement6D a jE& analysis tailored to the specikc characteristics 
of the property may Se more reliaSle than Wudgemental adWustments to a marLet-Sased 
valuation analysis.
The author would liLe to thanL 3onteL 3ayalD Avinaash )aviD zerome Tang and Uliver Vatts 
for their assistance in researching and writing this chapter.

1. Uther valuation approachesD such as cost-Sased or $real options’D are not discussed 
in this article.

2. Uccidental Petroleum Eorporation and Uccidental Ixploration and Production 
Eompany v )epuSlic of Icuador CFEBFj Ease Jo. A)(_0,_116 C• UctoSer 20126.

5. &TF Eonsulting was appointed to act for the claimants in these proceedings. Ft is not 
the purpose of the articleD howeverD to review the factsD evidence or law of this case.

4. Uccidental Petroleum Eorporation and Uccidental Ixploration and Production 
Eompany v )epuSlic of Icuador CFEBFj Ease Jo. A)(_0,_116 C• UctoSer 20126D …4•8.

•. FSid …H80.
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,. FSid …H81.

H. FSid …H8H.

8. Although there may Se marginal variation in krms’ technological aSilitiesD average 
technological capacity ought to Se more similar as new technology taLes time to Se 
implemented across the properties in each company’s portfolio.

/. The 3BEF Vorld Fndex is an index of aSout 1D,00 stocLs. The constituents are drawn 
from 24 developed marLetsD as dekned Sy 3organ Btanley Eapital Fnternational.

10. AdWusted )-s7uared provides an indication of how much of the variance in the share 
price movements is explained Sy variation in the change in the 3BEF Vorld Fndex and 
the oil future price.

200 Aldersgate, Aldersgate Street, London EC1A 4HD, United Kingdom

TeMD +44 20 3727 1000

https://www.fticonsulting.com/
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AbtiobaoinR uR Asia
HaGa: Ah4a: and AR:be LeaS kI
Rajah & Tann Singapore

Fnternational arSitration has krmly estaSlished its roots in AsiaD with :ong Yong and 
Bingapore featuring prominently at the vanguard of its continued development in the region. 
Vhile other leading economies in Asia have stepped up development of their infrastructure 
to attract international arSitrationD :ong Yong and Bingapore have maintained an aggressive 
course to promote their respective Wurisdictions as pro-arSitration and Susiness-friendly 
communities. This article is Sased on the ArSitration in Asia chapter in this SooL’s 2015 
editionD

1
 and introduces the maWor changes and signikcant developments in international 

arSitration undergone Sy Soth these Wurisdictions since 2011.

Among the Ley developments in Bingapore are the following. &irstD as of 51 jecemSer 
2012D the Bingapore Fnternational ArSitration Eentre CBFAE6 administered 25• new arSitration 
cases compared to 188 over the same period in 2011D demonstrating a signikcant increase. 
&or the krst timeD Ehinese partiesD not FndianD accounted for the highest numSer of case 
kllings. Along with recent amendments to its arSitral rules and the opening of an overseas 
oRce in FndiaD BFAE continues to strengthen its image as a maWor arSitral institution in the 
region. BecondD Ley legislative changes have Seen introduced and two landmarL decisions 
handed down CYempinLsi and Astro6 that aRrm Bingapore’s continued policy of $minimal 
curial intervention’. ThirdD the appeal of Bingapore as an arSitration huS has sparLed the 
deSate on how local and foreign talent can grow together Sy way of possiSly estaSlishing 
a new court.

Fn :ong YongD the popularity of the :ong Yong Fnternational ArSitration Eentre C:YFAE6 
continues to grow. According to statistics availaSle on the :YFAE weSsiteD the :YFAE heard 
2/5 arSitration matters in 2012. This was a slight increase on 2011D when they heard 2H• 
arSitration matters.

2
 The :YFAE opened its krst overseas oRce in BeoulD YoreaD to attract the 

growing arSitration cases in the country. Fn additionD having recently Seen added to Fndia’s 
oRcial list of $ga;etted’ statesD :ong Yong will Se competing with Bingapore as a huS for 
Fndia-related arSitration worL.

Bingapore and :ong Yong are at the forefront of Asia’s growth. Fn 2008D the Fnternational 
Eourt of ArSitration of the Fnternational EhamSer of Eommerce CFEE6 decided to locate their 
Asian oRces in Soth :ong Yong and Bingapore. Fn deciding to do soD zason &ryD the secretary 
general of the FEE EourtD stated‘

Ve  are  grateful  for  the  encouragement  we  have  received  from  the 
governments of Bingapore and :ong Yong to come to the region. (oth 
Bingapore and :ong Yong are recogni;ed huSs for international dispute 
resolution.

5

Oet Soth Bingapore and :ong Yong have their limitationsD in spite of their Sest efforts. 
Bingapore is a smaller WurisdictionD and it entered the international arSitration game later than 
:ong YongD at a time when :ong Yong hosted a larger pool of arSitral expertise. Bingapore 
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does not have the economic locomotive power of Ehina at its disposalD fuelling its efforts to 
Se Asia’s arSitration huS of choice. Bingapore also had to refute unsuSstantiated claims that 
its Wudiciary is too closely identiked with the country’s long-governing political party.

4
 Fn factD 

Bingapore has to worL douSly hard to encourage foreign corporates and entities to arSitrate 
in Bingapore for the same reasons that these entities may consider :ong Yong as an e7ually 
attractive alternative‘ a pro-arSitration attitudeD general Wudicial reluctance to interference in 
arSitral decisionsD good communication and transport linLsD and strong government support 
for arSitration.

The Ehina factor q although largely a Soon for arSitration in :ong Yong q comes with its own 
Saggage. &or a numSer of yearsD the repeated concern in some 7uarters hasD paradoxicallyD 
Seen :ong Yong’s proximity to EhinaD with douSts expressed over the prospects of a fair trialD 
including perceptions of Sias in favour of Ehina-related entities. That such views resonate 
was somewhat evidenced on the SacL of a two-year :YFAE proWect that ended in 2008. Aimed 
at promoting :ong Yong as a centre for international arSitration in the –nited BtatesD 50 per 
cent of those surveyed opined that :ong Yong was $too close to Ehina’ and that they could 
$not get a fair trial’ there.

•
 The reality of these perceptions led a :YFAE spoLesperson to say 

that part of the :YFAE’s remit was to stress the transparency of :ong YongD its adherence 
to the rule of law and its $separate status and independent legal system’.

,

Bingapore’s reputation as a world-class venue for international arSitration has attracted 
Susiness entities from Fndia andD to a lesser extentD Fndonesia. Fn 2012D Ehinese parties 
generated the highest numSer of case klings at BFAED overtaLing Fndia for the krst time. The 
rise in popularity of BFAE arSitration with Ehinese parties and the continued popularity with 
Fndian parties are Soth signikcant achievements. BFAE also received a signikcant numSer 
of new case klings from :ong Yong.

H
 Bection 44 of the Fndian ArSitration and Eonciliation 

Act 1//, re7uires that a country which has signed up to the Jew OorL Eonvention
8

 must 
Se re?ected in Fndia’s URcial *a;ette if an award from that country is to Se enforced. 
Bingapore appears in Fndia’s URcial *a;ette. Previously :ong Yong did not appearM howeverD 
on 1/ 3arch 2012 the Fndian 3inistry of baw and zustice added Ehina Cincluding :ong 
Yong and 3acao6 to Fndia’s oRcial list of $ga;etted’ states.

/
 As a resultD arSitration awards 

made in EhinaD :ong Yong and 3acao on or after 1/ 3arch 2012 will Se recognised as 
Jew OorL Eonvention awards in Fndia. This is hardly surprisingD given that there is already 
a voluminous level of trade Setween Ehina and Fndia CproWected to reach –B=100 Sillion in 
201•6. The recognition of Ehinese awards would undouStedly enhance :ong Yong’s appeal 
as an arSitration centre for Fndia-related disputes.

Uver the last 10 years in particularD Bingapore has moved in leaps and SoundsD Suilding 
world-class infrastructure to support arSitrationD opening up the legal sector to foreign 
competition and Suilding up international arSitration expertise that is today arguaSly on a 
par with that of :ong Yong.

As Soth Bingapore and :ong Yong continue looLing to scale up and maLe themselves 
attractive venues for international arSitration worLD this chapter taLes a looL at their 
respective Wourneys Sy tracing how Soth Wurisdictions worLed assiduously to turn themselves 
into the arSitration powerhouses that they have SecomeD with a focus on legislative evolution 
and infrastructure development.
Bingapore q a relatively late entrant

The active promotion of international arSitration in Bingapore is a fairly recent phenomenonD 
dating SacL aSout 2• years. Bituated at the crossroads of Bouth Iast AsiaD and in Setween 
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the sea lanes of communication that sit astride Ehina and FndiaD Bingapore’s geography and 
trade linLs put it in a uni7ue position to marLet itself as the premier arSitration huS for Asia. 
Fts enviaSle geographic location is Suttressed Sy a legal regime and legislative frameworL 
that is arSitration-friendly and kercely oSservant of the rule of law. –nderpinning this is a 
government that is dedicated to promoting Bingapore as an arSitration huS for Asia.

BignikcantlyD Susiness community perceives Bingapore as a neutral venue for arSitrationD and 
the repeatedly strong ranLing of the country in corruption indices underpin the legislative 
environment. Fn turnD Bingapore’s legal regime is supported Sy a world-class arSitration 
infrastructure in the shape of 3axwell EhamSersD a purpose-Suilt facility that houses a 
numSer of world-class arSitral institutions. The Bingapore Wudiciary’s philosophy towards 
arSitration was most succinctly captured in the Eourt of Appeal Wudgment in TWong Nery 
Bumito v Antig Fnvestments Pte btd.

10

An une7uivocal Wudicial policy of facilitating and promoting arSitration has 
krmly taLen root in Bingapore...The role of the court is now to supportD and not 
to displaceD the arSitral process.

Tracing  the  evolution  and  estaSlishment  of  international  arSitration  in  Bingapore 
necessitates a short trip down memory lane.
The –JEFT)Ab 3odel baw’s Wourney to Bingapore

Fn 18/0D an ArSitration Urdinance was enacted for the Btraits BettlementsD which included 
the Erown colony of Bingapore. This was replaced in 1/•5 Sy a new ArSitration UrdinanceD 
renamed the ArSitration Act after Bingapore’s independence in 1/,•. The Act did not 
differentiate Setween local and foreign arSitrationsM more specikcallyD it countenanced a 
relatively high level of Wudicial intervention.

11
 A distinction was krst made with the enactment 

of the ArSitration CFnternational Fnvestment jisputes6 Act of 1/8• and the ArSitration C&oreign 
Awards6 Act of 1/8,. This was a response to Bingapore’s accession to the Jew OorL 
Eonvention. :oweverD the ArSitration C&oreign Awards6 Act did not estaSlish a legislative 
frameworL for the conduct of arSitration in Bingapore involving foreign parties. FnsteadD it 
was enacted to deal with enforcement issues affecting arSitral awards made in countries 
that had already acceded to the Jew OorL Eonvention. The long-standing ArSitration Act was 
also amended in 1/8•D designed to specikcally deal with domestic arSitrations.

The –JEFT)Ab 3odel baw was adopted Sy the –nited Jations Eommission on Fnternational 
Trade baw on 21 zune 1/8•. :aving only recently reorganised and Sifurcated its arSitration 
regimes to address local and foreign arSitrationsD the 3inistry of baw was tasLed to looL into 
the reform of local laws on commercial arSitration in 1//1. Ft appointed a suS-committee 
to review arSitration legislation in Bingapore which suSmitted its kndings in 1//5. The 
committee looLed closely at reports made Sy other national law review committeesD 
especially the –nited Yingdom’s 3ustill )eportD which had previously concluded that the 
3odel baw did not offer a regime superior to that which already existed in Ingland.

12

Fn  recommending  the  adoption  of  the  3odel  bawD  the  suS-committee  presciently 
recommended that Bingapore had to adopt $a world view of international arSitration’ if it 
aimed to Secome an international arSitration centreD and could not taLe the –Y position. At 
the second reading of the (illD the parliamentary secretary of the 3inistry of baw oSserved 
that the 3odel baw would appeal to international Susiness people and lawyersD particularly 
those who would Se unfamiliar with the common law and Inglish concepts of arSitrationD and 
that this would promote Bingapore’s role as a growing centre for international arSitration.-
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15
 Fn zanuary 1//•D the Fnternational ArSitration Act CFAA6 was duly passedD replacing the 

ArSitration C&oreign Awards6 Act 1/8,D with some modikcations.

Vith the 3odel baw incorporated into the new FAAD the 3inistry of baw set up the )eview of 
ArSitration Act Eommittee in 1//HD to assess the regime covering local arSitrations. –nliLe 
the –nited Yingdom which legislated a single comprehensive arSitration frameworL in the 
form of the 1//, ArSitration ActD the )eview of the ArSitration Act Eommittee consciously 
decided to maintain two separate regimes for arSitration in Bingapore q one for local 
arSitrations and the other for international arSitration. The reason for maintaining this 
distinction was to allow for the prospect of a higher degree of curial intervention on domestic 
matters.

3ore signikcantlyD it offered an option to parties to decide whether they wished to opt in or 
opt out of either regimes Sy maLing specikc reference to either the FAA or the ArSitration 
ActD depending on each parties’ desire concerning the extent of curial supervision. The new 
ArSitration Act came into force in 2002 with a view to align the Act with the 3odel bawD 
Sut applying in circumstances where the 3odel baw did not.

14
 Fn 2004D amendments were 

made to the begal Profession Act allowing individuals previously not authorised to practise 
law in Bingapore to represent parties in arSitration proceedingsD including offering adviceD 
documentary preparation and other assistance in relation to or arising out of arSitration 
proceedings.

1•
 BeparatelyD foreign lawyers had already Seen allowed to represent parties 

in arSitration proceedings in cases where the governing law was not Bingapore law since 
1//2.1, &inallyD in 200HD the government appointed a committee led Sy zustice N Y )aWah 
to undertaLe a comprehensive review of the legal services sector to allow foreign law krms 
to vet and draft Bingapore law agreements incorporating arSitration clauses and advising 
parties on their rights and liaSilities in such agreementsD Soth Sefore and after a dispute is 
arSitrated.

1,

Vithout douStD the legal changes introduced Setween 1//1 and 200H fundamentally altered 
the arSitration landscape in Bingapore. (ut what of Bingapore’s arSitration hardwareG
(uilding Bingapore as an international arSitration huS

Bingapore’s  road  to  Secoming  a  world-class  arSitration  huS  was  Sy  no  means 
straightforward. Fn factD the krst step towards estaSlishing a concrete presence only occurred 
in 1//1 with the decision to set up the not-for-prokt BFAE‘ the premier arSitration institution 
in Bingapore. Ft primarily administers cases under that suSscriSe to its own rulesD the latest 
version having Seen updated in 2015. Ft is also aSle to preside over arSitrations in accordance 
with the rules agreed to Sy disputants. The signikcance of the formation of BFAE was that it 
gave Bingapore an institutional arSitration capaSility with a case administration arm and a 
trained panel of international arSitrators.

bocal media reports are generally unclear aSout when Bingapore krst decided to pursue its 
aim of maLing Bingapore an arSitration huS in Asia. :oweverD one article puSlished on 50 April 
1/8H in the main local dailyD The Btraits TimesD titled $Bingapore may Se arSitration centre’D 
does shed some light on when the krst seeds were sown.

1H

The article reported that Varren YhooD then a council memSer of the baw Bociety of 
Bingapore and the Bingapore Fnstitute of ArSitrators Clater to serve on the :igh Eourt Sench6D 
disclosed the imminent estaSlishment of a worLing committee to study the possiSility of 
setting up an arSitration centre to settle international commercial disputes. This was on 
the SacL of a visit Sy 3ichael *audetD the then-chairman of the FEE Fnternational Eourt of 
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ArSitration in Paris who was 7uoted as sayingD $Ve are very rewarded to see that the puSlic 
authorities realise that this might well Se the proper time to set up a centre here.’

3r Yhoo noted that the Bingapore Iconomic jevelopment (oard had $taLen a lot of initiative 
in the idea’ while the attorney general’s chamSers was $very actively interested’ and very 
supportive. 3r YhooD who was also franL in his assessments of the arSitration landscape 
in BingaporeD was 7uoted as saying‘

F thinL it is correct to say that Bingapore is aloneD among the maWor trading 
nations in AsiaD not to have an estaSlished arSitral institutionD an institution 
that people can readily refer to when drafting a contract or when a dispute has 
arisen and there is a need to consider arSitration... The closest thing we have 
is the Bingapore Fnstitute of ArSitratorsD which was estaSlished a few years 
ago... (ut the institute assists arSitrations only of an ad hoc variety and in an 
ad hoc manner Sy providingD when re7uested to do soD a list of arSitrators on 
its panel.

18

(y the early 1//0sD with a new chief Wustice at the helmD the local WudiciaryD in its drive to 
reduce the SacLlog of cases pursued the encouragement of dispute resolution through 
alternative dispute resolution CAj)6. These efforts included mediation and arSitrationD and 
institutionalising the concept of the $pretrial conference’D with a view to explore other means 
of dispute resolution instead of litigation.

This drive in the direction of Aj) was helpfulD as local and international Susinesses operating 
in Bingapore Secame increasingly aware of alternative dispute resolution mechanisms liLe 
arSitration. As the government worLed to maLe Bingapore arSitration friendly Sy investing 
in institutions and updating legislationD early results were Seginning to show. According to 
Professor bawrence (ooD Sy the krst half of the krst decade of the new centuryD FEE data 
revealed Bingapore to Se the most popular arSitral seat for FEE arSitration in Asia.

1/
 The 

FEE Fnternational Eourt of ArSitration also reported that Bingapore was one of the top kve 
arSitration Wurisdictions in the world.

20

Un 21 zanuary 2010D Bingapore oRcially opened 3axwell EhamSersD the permanent home 
of BFAE as well as oRces for a host of other world-class arSitral institutions. The idea 
for 3axwell EhamSers originated from the legal services worLing group of the Iconomic 
)eview Eommittee in 2002D chaired Sy the then- deputy prime ministerD bee :sien boongD 
who stressed the need for $good infrastructure and facilities’ to maLe Bingapore a regional 
alternative dispute resolution service centre.

21

(y JovemSer 200•D the 3inistry of baw started planning for an integrated dispute resolution 
complexD  settled on a site  and commenced design worL in  zanuary 200H.  3axwell 
EhamSers was completed in zuly 200/ and the krst hearings tooL place shortly thereafter. 
The completion of 3axwell EhamSers also coincided with the appointment of a new 
Slue-riSSoned BFAE SoardD comprising leading arSitrators and arSitration counsel and chaired 
Sy the current BFAE chairmanD Professor 3ichael Pryles. The appointments were made to 
Sring new depth to the international expertise of BFAED with a view to Soosting its international 
reputation.

22

Iven as worL was Seing carried out to get the infrastructure in placeD the American ArSitration 
Association signed an agreement with BFAE in 200, to start a Woint ventureD Lnown as the 
Fnternational Eentre for jispute )esolution CFEj)6D giving Bingapore’s arSitration industry 
a noteworthy shot in the arm. Fn 200HD another world-renowned arSitral institutionD the 
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Permanent Eourt of ArSitration CPEA6D Sased in The :agueD signed an agreement with the 
Bingapore government to estaSlish a virtual hearing centre in Bingapore for PEA cases. 
According to TWaco van den :outD the secretary general of the PEA‘

The decision to set up a facility Zin Bingapore was+ a response to a more general 
re7uest from the memSership of our organisation to conduct an outreach to 
the regionD and the choice of Bingapore we considered a natural one Secause 
it is arSitration-friendly and in itself has a ?ourishing arSitration industry.

25

To dateD  3axwell  EhamSers houses many international  arSitration institutions from 
Bingapore and around the world. Apart from BFAED these include the FEE Eourt of ArSitrationD 
the FEj)D the Fnternational Eentre for the Bettlement of jisputes CFEBFj6D the PEAD the bondon 
Eourt of Eommercial ArSitrationD the Vorld Fntellectual Property Urgani;ation ArSitration and 
3ediation EenterD the Bingapore EhamSer of 3aritime ArSitrationD the Ehartered Fnstitute 
of ArSitratorsD the &ranchising and bicensing AssociationD and the Bingapore Fnstitute of 
ArSitrators.

The expansion of the arSitration space in Bingapore is also a maWor reason for the presence 
of eight of the top 10 law krms Cin terms of revenue6 in Bingapore.

24
 Fn 2010D it was estimated 

that the numSer of new international arSitration cases in Bingapore was expected to rise up 
to 20 per cent over the next few yearsD

2•
 an expectation conkrmed Sy the recent BFAE annual 

report. As of 51 jecemSer 2012D BFAE was administering 25• new cases Ccompared to 1/8D 
as of 51 jecemSer 200/6. &or the 25• new cases kled in 2012D the total sum in dispute 
amounted to B=5.,1 Sillion. This is a suSstantial increase from last year which involved 
claims totalling B=1.52 Sillion.

BeparatelyD at the 2011 Bingapore Academy of baw EonferenceD the :onouraSle zudge of 
Appeal zustice N Y )aWah noted that 40 per cent of all international arSitrations that tooL place 
at BFAE designated Bingapore law as their governing lawD marLing a 10 per cent increase from 
previous years. A similar trend was also oSserved in ad hoc arSitrationsM Soth developments 
highlighting the growing employment of Bingapore law in regional transactions. zustice 
)aWah also stressed that the development of arSitration in Bingapore re7uired the legal 
community to strive continually so as to maintain the dekning features of arSitration q speedD 
cost and ?exiSility.

2,

The BFAE issued new rules that came into force on 1 April 2015. The new BFAE 2015 )ules 
Ckfth edition6 were amended to re?ect the functions of the Eourt of ArSitration Sy providingD 
inter aliaD for the president of the Eourt to perform the roles previously assigned to the BFAE 
chairman.

2H
 The most relevant changes include the following‘

9 A new BFAE Eourt of ArSitration was created to oversee case administration and 
arSitral appointment functions of BFAED and perform 7uasi-Wudicial functions such as 
deciding challenges to arSitrators and oSWections to the prima facie Wurisdiction of 
BFAED and determine matters of arSitration policy. The Soard of directors is made up of 
prominent local and international lawyers and corporate leadersD and will henceforth 
Se solely responsiSle for the corporate and Susiness development functions of BFAE.

9 The BFAE registrar is now aSle to determine when an arSitration has commenced. 
The registrar is re7uired to ensure that the notice of arSitration complies with the rule 
re7uirements.

9 The registrar is now aSle to adWust the time limits stipulated under the rules.
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9 Fn the event that an arSitrator is removedD it is now possiSle under the rules to have a 
suSstitute. PreviouslyD suSstitutes were appointed only in the event of an arSitrator’s 
resignation or death.

9 Party autonomy has Seen Solstered with respect to party representation. Party 
representativesD Se it legal counsel or otherwiseD no longer re7uire $proof of authority 
as the )egistrar or the TriSunal may re7uire’.

9 There is no longer a mandatory law exception to conduct witness interviews prior to 
any hearing. PreviouslyD interviewing witnesses Sefore any hearing may not have Seen 
permitted if it fell under the mandatory provision of any applicaSle law.

9 zurisdictional oSWections now follow a two-step procedure. An oSWection will krst go 
to the registrarD who will determine if it should Se referred to the Eourt of ArSitration. 
Ff the Eourt then determines that there is a valid arSitration agreementD then the case 
goes forward without preWudice to the triSunal’s decision on its own competence. 
PreviouslyD the oSWection would not go through to the registrarD Sut straight to the 
committee of the Soard Cnow the Eourt6.

AdditionallyD the decisions of the presidentD Eourt and registrar concerning all matters will Se 
conclusive and Sinding upon the parties and triSunal and they are not re7uired to provide 
reasons. Fn this respectD the parties would Se taLen as to have waived their right for appeal.
Fndia q the friendly neighSour

Fn 200•D Bingapore and Fndia signed the Eomprehensive Iconomic Eooperation Agreement 
CEIEA6. Iven soD in 200,D only four Fndia-related arSitrations were heard at BFAE. Fn starL 
contrastD kve years later in 2011D most foreign arSitrations heard in Bingapore were from 
Fndia.

:oweverD the large numSer of Fndian disputes heard at BFAE has not gone unnoticed. The 
bondon Eourt of Fnternational ArSitration set up its krst independent suSsidiary in Jew jelhi 
in 200/ and updated its arSitral rules in 2010D portending stiff competition with Bingapore in 
the years to come.

28
 Iven 3alaysia’s Yuala bumpur )egional Eentre for ArSitration CYb)EA6 

has gone on road shows in 3umSai and jelhi with a view to attracting Fndian parties to 
3alaysia for arSitration.

2/

Bingapore is not resting on its laurels. Top legal representatives continue to visit Fndia to 
aggressively present Bingapore’s arSitration capaSilities. baw 3inister Y Bhanmugam was in 
3umSai in 2010 to participate in a conference organised Sy BFAED and spoLe again at a BFAE 
conference in Bingapore later that yearD discussing Fndia as a gloSal Susiness destination. 
Fn early 2012D at another conference titled $ArSitration Fndia’D organised Sy BFAE and the 
Eonfederation of Fndian Fndustry CEFF6D zustice )aWah informed delegates that all arSitral 
awards made Sy Bingapore courts in 2011 had Seen upheld Sy the Fndian courtsD effectively 
restating the reliaSility of Bingapore as a neutral venue for arSitration.

50

Fn 3ay 2015D BFAE opened its krst overseas oRce in Fndia. The :onoraSle Benior 3inister for 
Btate Fndranee )aWah was also present for the new opening of BFAE’s 3umSai oRceD proving 
once again that Bingapore has Soth the potential and the power to propel its arSitration sLills 
to the rest of the world. The senior minister remarLed that since Bingapore and Fndia share 
close economicD trade and investment tiesD it would only Se natural that BFAE was estaSlished 
there. ApparentlyD $Fndian companies now form the largest foreign corporate contingent in 
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Bingapore with more than •D000 registered Fndian companies in Bingapore’.
51

 Fndia has 
proven itself as one of Bingapore’s closest economic Asian partners.
)ecent changes to the FAA

BpeaLing at the inaugural ArSitration jialogue organised Sy the baw 3inistry in 2011D 
3inister Y Bhanmugam stated that Bingapore intends to Se at the $leading edge of thinLing 
in international arSitration’.

52
 The minister then went on to unamSiguously outline the 

government’s approach to arSitration.

As F tell the arSitration practitioners we meetD our approach in Bingapore is‘ we see a proSlemD 
and where it can Se solved legislativelyD we are in a position to do that within three to six 
months. &or exampleD in almost every WurisdictionD you might get cases which sometimes are 
not consistent with how we want arSitration to Se supported. Ve came across such a case 
from the :igh Eourt and the situation was sorted out legislatively within four months. That 
is the approach we taLe when we have a court system and Wudicial philosophy now which is 
extremely supportive of arSitration as well. They intervene in appropriate casesM they do not 
taLe a completely hands-off approachD Sut totally supportive and in line with international 
thinLing.

55

The 200/ amendments to the FAA

Fn line with Bingapore’s reputation as an arSitration-friendly WurisdictionD the FAA was amended 
in 200/. FnterestinglyD the purpose of the 200/ Fnternational ArSitration Act CAmendment6 (ill 
was tellingly enunciated Sy the minister at the end of the second reading of the (illD maLing 
it clear what the end-goal of the government was‘

...to  Leep  our  Fnternational  ArSitration  Act  modernD  effective  and 
arSitration-friendly. This will in turn help to Leep Bingapore at the forefront as 
a top international arSitration centre.

Iven though the 1/8• 3odel baw underwent a revision in 200,D BingaporeD after consultation 
with industry expertsD decided against its full adoption.5• Fn factD the only 200, amendment 
to the 3odel baw that was incorporated into the Fnternational ArSitration CAmendment6 (ill 
200/ was the enactment of the Bection 12A which expressly enaSles a Bingapore court 
to grant interim orders in certain circumstancesD in furtherance of arSitration hearings held 
outside Bingapore. This lacuna in the law was hitherto most tellingly exposed in the case of 
Bwift-&ortune v 3agnikca 3arine BAD5, where the Bingapore Eourt of Appeal held that it did 
not have the power to grant interim orders to support such arSitrations.

Fn concert with the Bingapore courts’ approach to minimising curial intervention involving 
international arSitration hearings held in BingaporeD the scope of section 12A is limited only 
to interim measures in support of arSitrationD such as interim inWunctions to preserve assets. 
These interim inWunctions do not extend to procedural or evidential matters which determine 
the conduct of the arSitration such as discoveryD interrogatories or security for costs.

54
 

:oweverD a reluctance towards curial intervention does not preclude the Bingapore courts 
from assisting in the arSitral triSunalD particularly when the latter has no power to act.

The 200/ amendments to the FAA also saw the modernisation of the deknition of an 
$arSitration agreement’ which now covers $electronic communication’. Vhile the Act refers to 
physical written forms of communication liLe lettersD telexesD telegramsD etcD it also covers 
$electronic communications’ such as electronic mail and electronic data exchange.
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The third Ley amendment to the FAA in 200/ covered the authentication of $made in 
Bingapore’ awards. This was in response to industry feedSacL that some parties were not 
aSle to enforce Bingapore awards overseas as foreign courts re7uired the awards to Se 
authenticated Sefore enforcement. The amendment allows the 3inister of baw to prescriSe 
designated Sodies and institutions to authenticate awards made in Bingapore.
The 2011 amendments to and the passing of the FAA 2012

Iven though the Fnternational ArSitration CAmendment6 Act 200/ came into force in 2010D 
Sy late 2011 the 3inistry of baw launched another puSlic consultation exercise on additional 
amendments to the FAA and proposed the enactment of a &oreign bimitation Periods 
Act C&bPA6 that would apply to arSitration. The language employed Sy the 3inistry in the 
puSlic consultation paper was noteworthy. AcLnowledging Bingapore as a gloSal venue for 
arSitrationD the puSlic consultation paper 7uoted a 2010 study Sy %ueen 3aryD –niversity 
of bondonD and sponsored Sy Vhite K EaseD which found that Bingapore was Asia’s top 
arSitration destination. The survey assessed a numSer of criteriaD especially factors which 
in?uence the choice of lawD choice of seatD choice of arSitrators and arSitral institutions. 
Fnsofar as the seat of arSitration was concernedD it  was noteworthy that the survey 
respondents rated national arSitration lawsD a Wurisdiction’s record of enforcing arSitration 
agreements and awardsD and the perceived neutrality and impartiality of the Wurisdiction as 
the most important factors. Bingapore scored highly in each category.

5•

50 per cent of the survey respondents listed bondon as their preferred seat of international 
arSitrationD followed Sy *eneva with / per cent. Bingapore was ranLed alongside ToLyo and 
Paris with H per cent listing it as their preferred seatD ahead of Jew OorL. The fact that 
Bingapore was not even on the previous %ueen 3ary surveyD conducted in 200,D is indicative 
of the progress made Sy the country in promoting itself as an international arSitration huS.

&our  changes to  the  FAA were  proposed in  the  Fnternational  ArSitration  Act  C20116 
Amendment (ill.

5,
 The (ill passed on in April 2012 resulting in the new FAA 2012.

&irstlyD the deknition of $arSitration agreement’ was expanded to include agreements 
concluded orallyD Sy conduct or through other means Cnew Bection 2AC46 of the FAA6. 
PreviouslyD the FAA only recognised arSitration agreements made in writingD a point that 
does not accord with commercial reality in cases where arSitration agreements are often 
concluded orallyD and put into writing later. The amendments are in line with the 200, 3odel 
bawD or the $hySrid approach’D which extends the FAA’s application Sy any meansD including Sy 
conduct and orallyD as long as their content is recorded in any form.

BecondlyD parties are now aSle to appeal against an arSitral triSunal decision where the 
triSunal ruled that it has no Wurisdiction Cnegative Wurisdictional rulings6 CBection 10 of the FAA 
was repealed and a new section 10 was suSstituted6. This appeal can Se made at any stage 
of the arSitral proceedings. Prior to the amendmentD Bingapore courts could only review 
positive Wurisdictional rulingsD where arSitral triSunals ruled that a Bingapore court could hear 
the dispute in 7uestion. The baw 3inistry eventually formed the view that an ine7uity is Wust as 
liLely to arise from a negative Wurisdictional ruling as it is from a positive Wurisdictional ruling. 
The amendment seeLs to allow parties to have recourse to Bingapore courts in respect 
of Soth positive and negative Wurisdictional rulings. Amending the FAA to allow for negative 
Wurisdictional rulings would differ from the 3odel baw position taLen Sy the Eourt of Appeal 
in PT Asuransi zasa Fndonesia CPersero6 v jexia (anL BA40 which interpreted article 1,C56 
to allow appeals only with respect to positive rulings on Wurisdiction.

5H

Arbitration In Asia Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/arbitration-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk

ThirdlyD the arSitral triSunal’s powers to award costs are enhanced. A triSunal may award 
simple or compound interest on the whole or any part of any sum awarded. This also applies 
to any sum already paid Sefore the date of the award and costs awarded Cthe (ill repealed the 
old Bection 20 of the FAA and inserted a new Bection 206. Ft is noteworthy that the 3inistry’s 
puSlic consultation paper at paragraph 15 revealed that the draft provision was Sased on 
section H/ of the :ong Yong ArSitration Urdinance 2010.

&inallyD emergency arSitrators are now recognised under the deknition of an arSitral triSunal 
of the FAA Cthe (ill amended Bection 2Ca6 of the FAA6. This means that an emergency arSitrator 
will Se given the same powers as an arSitral triSunal Csuch as the power to grant urgent relief6. 
This development maLes Bingapore $the krst Wurisdiction to expressly include an emergency 
arSitrator under the deknition of an arSitral triSunal in its FAA.’42 The appointment of the 
$emergency arSitrator’ was introduced Sy the BFAE )ules 2010. This amendment seeLs to 
ensure that an order to appoint an emergency arSitrator is enforceaSle under the FAA since 
previously the legal status of emergency arSitrators and the enforceaSility of their interim 
orders was unclear.

Fn concert with these latest amendmentsD the introduction of the &bPA seeLs to clarify which 
country’s limitation laws apply to disputes that are litigated in Bingapore Ceither through court 
or arSitration6D Sut which are governed Sy another country’s laws. The 3inistry of baw has 
recommended that the law which governs the dispute should apply. The &bPA was passed 
in April 2012 as well.

A fascinating canard to the latest puSlic consultation exercise is the 3inistry of baw’s 
readiness to ?oat trial Salloons for commentary and criticism. Vhile not proposing the 
specikc amendmentsD the 3inistry is considering amending the FAA to allow partiesD Sy 
agreementD to waive their right to set aside arSitration awardsD effectively excluding the 
prospect of appeal to the courts. Ft is noteworthy that the 3inistry referred to the new &rench 
ArSitration Act which contains that very provision in article 1•22D so as to Sring knality to 
disputes Setween parties. Another trial Salloon ?oated in the recent exercise involved a move 
away from the doctrine of champerty to allow the 7ualiked use of third-party funding to fund 
litigation and arSitration.

The  3inistry’s  desire  to  Leep  pace  with  international  developments  reiterates  the 
pro-arSitration frameworL that Bingapore seeLs to Suild uponD so as to Leep pace with other 
world-class arSitration Wurisdictions around the world. That it will do so is hardly in douSt.
$3inimal curial intervention’ q Bingapore Wudiciary stands strong

The recent Eourt of Appeal decision in PT Prima Fnternational jevelopment v YempinsLi 
:otels BA and other appeals

58
 paves the way for the structure of future pleadings and 

affects the arSitral awards that follow. Ft avoids the formalistic approach to pleadings in 
arSitration and instead focuses on whether the wronged party has Seen truly preWudiced Sy 
acts of the other party. Pleadings are not put under the spotlight as they are in litigationD 
SutD as the Eourt of Appeal statesD parties must still have the opportunity to understand 
and respond to the case against them in accordance with the principles of natural Wustice. 
This approach is in line with the continued support for $minimal curial intervention’ and 
enforcement of awards in BingaporeD presumaSly to strengthen its attractiveness as an 
arSitration destination. Vith the current WudgmentD it will attract more arSitration proceedings 
since the re7uirement for pleadings will not Se seen in par with litigation. *erald Ehien-Oi 
Selieves that this departure from a fact-Sased pleading system so often seen in litigation 
should Se welcomed with open armsD Secause a Ley difference of international arSitration is 
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to cater to the parties of a different legal system which may have different concepts of rules 
in pleadings.

5/

Astro Jusantara Fnternational (N and others v PT Ayunda Prima 3itra and others4• was a 
Ley decision Sy the :igh Eourt interpreting the –JEFT)Ab 3odel baw. A dispute arose out of 
a failed Woint venture Setween two group companiesD Astro and bippoD to provide multimedia 
services in Fndonesia. bippo attempted to raise lacL of Wurisdiction during the recognition and 
enforcement stage as per article 5, of the 3odel baw. :oweverD this was reWected Sy the 
:igh Eourt as article 5, did not have force of law in Bingapore. jefences could have only 
Seen raised at the setting-aside stage Carticle 546 which had to Se made within three months 
following the issuance of the award.

The decision once again highlights the Bingapore courts’ continued approach for $minimal 
curial intervention’. The :igh Eourt noted‘

3r bandau’s ZieD the counsel for bippo+ approach draws strongly from the 
Inglish position of increasing Wudicial intervention despite his admission that 
it is the –Y which has SroLen ranL with other 3odel baw countries in so 
doing. Bingapore has chosen the path of less curial interventionD in line with 
the oSWectives of the 3odel baw.

40

As a resultD a party contesting the Wurisdiction of the arSitral triSunal should promptly seeL 
recourse under article 54 or article 1, of the 3odel baw. The party must adopt an $active’ 
approach with respect to challenging the triSunal’s Wurisdiction.
Inter foreign lawyers

BuSWect to the approval of the Bingapore courtsD %Es may Se permitted to argue certain 
cases of specialty. The Astro case saw two prominent %Es argue Sefore the Bingapore :igh 
Eourt. Fn )e zoseph javid %ED

41
 the Bingapore :igh Eourt allowed Astro’s application to 

admit 3r javid zoseph %E as its counsel Secause it considered that 3r zoseph %E $appears 
particularly suited to address the issues arising in this case“ Secause he is the author of 
zurisdiction and ArSitration Agreements and their Inforcement ZBweet K 3axwellD 200•M 
second edition 2010+D which is now widely considered to Se a leading reference text in the 
complex keld of arSitration law. This SooL has also Seen referred to Sy the Bingapore courts 
as an authority for various legal propositions or views.’ BimilarlyD 3r ToSy bandau %ED who 
acted for the successful party in the –Y Bupreme Eourt case of jallah )eal Istate and 
Tourism :olding Eompany v The 3inistry of )eligious AffairsD *overnment of PaListanD-42

 was admitted as bippo’s counsel Secause the case was identiked Sy the Bingapore 
:igh Eourt as $Seing a decision of the –Y Bupreme Eourt Zwhich therefore+ merits careful 
consideration“ The application of jallah in the resolution of this legal conundrum could 
have important implications for the arSitral and commercial communities here and perhaps 
elsewhere.’

45

This was the krst time (ritish %Es had Seen allowed to appear Sefore a Bingaporean Eourt 
since the begal Profession CAmendment6 (ill in &eSruary 2012. The admission of Soth %Es 
re?ect Bingapore’s current statutory scheme to admit %Es on an ad hoc Sasis if a matter 
contains issues of fact or law of $suRcient diRculty and complexity’ and if the circumstances 
of the case warrant it. NY )aWah zA noted that‘

TaLing into consideration advancements in legal educationD the ever greater 
exposure of Bingapore advocates to increasingly complex areas of law at the 
frontiers of legal evolution as well as the commendaSle elevation of standards 
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within the (arD it has Secome increasingly diRcult to satisfy the Eourt that 
the legal issues and_or facts are of suRcient diRculty and complexity to 
re7uire elucidation and_or argument Sy a %ueen’s Eounsel“FndeedD with the 
e”uxion of timeD it appears that local Benior Eounsel or experienced lawyers 
with particular expertise in the respective areas of law will Se aSle to handle 
competently most legal issues that arise Sefore Bingapore courts.

44

The granting of foreign attorneys to argue highly complex areas of law Sefore Bingapore 
courts sets the spotlight on the country’s growing prominence in the development of 
international arSitration law. Bingapore has the potential to Secome the testing ground 
for addressing the most complex issues in international arSitration law. This can only Se 
Senekcial as the WudgmentsD such as the Astro caseD may Se instructive for other Wurisdictions 
to follow.
A new courtG

The development of Bingapore as a gloSal international arSitration huS has Seen supported 
Sy initiatives that leverage on Bingapore’s attraction as a ?exiSle and responsive Wurisdiction. 
Fn the Upening of the begal Oear 2015 and Velcome )eference for the new Ehief zustice 
Bundaresh 3enonD he announced that one of his maWor priorities would Se to develop a 
frameworL for the estaSlishment of the Bingapore Fnternational Eommercial Eourt CBFEE6. 
:e noted that‘

Ve’ve seen the great success of the efforts to promote Bingapore as a huS for 
international arSitration. 3uch of this worL emanates from aSroadD Sut parties 
have chosen to arSitrate here. There are many factors that account for this and 
it’s time to taLe fuller advantage of them“ &rom my preliminary consultationsD 
it appears there will Se strong interest in this from the community of legal 
corporations operating throughout Asia. This promises to Se an exciting and 
important step in our efforts to grow the legal services sector and to expand 
the scope for us to internationalise and export Bingapore law.

4•

&rom the information that is currently availaSleD the BFEE would seeL to service the wider 
Asia region and $export’ Bingapore law and its legal sector. The initiative is currently Seing 
investigated Sy way of a worLing group set up Sy zustice N Y )aWah and Fndranee )aWah.

The sudden increase of foreign krms and foreign lawyers has made it ripe to review the future 
of the Bingapore legal sector. The Ehief zustice emphasised the need to foster collaSoration 
Setween the foreign and local attorneys. The new court would seeL to $enhance the standing 
of the suSordinate courtsD and encourage larger commercial law krms and senior counsel to 
devote more time and knancial support to pro Sono efforts’.

4,

The exact implication of this initiative for arSitration in Bingapore is unclear. :oweverD it is 
without a douSt that the success of arSitration in Bingapore has prompted the 7uery on what 
else Bingapore can offer to the international community. Ff the BFEE proves to Se a successful 
initiativeD it would truly internationalise Bingapore as a friendly Wurisdiction and enhance its 
competitive edge against :ong Yong.
:ong Yong‘ Asia’s most estaSlished arSitration venueG

:ong Yong has Seen repeatedly ranLed as the world’s freest economy. Fts long and deep 
history of commerce parallels its status as one of Asia’s most mature legal Wurisdictions. 
Fn its 2012 Iconomic &reedom of the Vorld annual reportD the &rasier Fnstitute ranLed 
:ong Yong in krst place for economic freedomD a position it has retained for more than 50 
years.•5 :ong Yong was also ranLed as the world’s most competitive economy Sy The Vorld 
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Eompetitiveness OearSooL 2012 puSlished Sy the Fnternational Fnstitute for 3anagement 
jevelopment.

4H

:ong Yong’s WudiciaryD in particular its Eourt of &inal AppealD is served Sy pre-eminent lawyers 
from :ong YongD including serving Bupreme Eourt Wudges from the –nited Yingdom and 
retired Ehief zustices from Australia. Ft is home to more than 8D000 lawyers with nearly 1D500 
registered foreign lawyers from 28 Wurisdictions.

48
 Fnfrastructure remains second to noneD 

and its communication and transport linLs are world class.

Fn spite of misgivings aSout Ehina and the role (eiWing plays in determining economic policy 
in :ong YongD Susiness conkdence has remained high even after 1//HD when :ong Yong 
was returned to Ehina. :ong Yong remains a gloSal knancial centre and has stucL to the 
common law system. Ft is also a separate customs territory from the rest of Ehina. Fts 
existence as a special administrative region of Ehina has not stopped the employment of 
common law precedents and various international treaties. Eovenants on the protection of 
fundamental rights have Seen incorporated into :ong Yong law. ArSitral awards in :ong 
Yong are enforceaSle in Ehina Secause of a mutual legal assistance arrangement signed in 
1///.

Fn factD :ong Yong’s gravitas as an international arSitration centre under the $one countryD 
two systems’ principle has increasedD as it offers an ideal place for international arSitration 
Sodies interested in the Ehina-related worL. Fn 2010D :ong Yong signed a cooperation 
agreement with the Ehina Eouncil for the Promotion of Fnternational Trade q one of the 
aims of which was to strengthen cooperation Setween :ong Yong’s arSitral institutions and 
their Ehina-Sased e7uivalents liLe the Ehina Fnternational Iconomic and Trade ArSitration 
Eommission CEFITAE6.

4/
 &or its partD (eiWing continues to render $unwavering support to 

:ong Yong as a matter of national policy and interests’.
•0

 The 3ainland and :ong Yong 
Eloser Iconomic Partnership Agreement CEIPA6D a free-trade agreement privileges :ong 
Yong products with ;ero import tariffs into EhinaD is one of the economic umSilical cords 
that maLe :ong Yong a gateway to the Surgeoning growth in Ehina. TellinglyD in the words 
of Becretary for zustice Vong Oan bungD $Ehina is maLing full use of :ong Yong’s strength 
in the legal keld to enhance its own economic interests in the gloSal arena.’

•1

As with BingaporeD a peeL into the past tells a fascinating story of :ong Yong’s evolution into 
a premier arSitration centre in Asia.
Tracing :ong Yong’s arSitral evolution

The colony of :ong Yong introduced its krst ArSitration Urdinance in 1844D which gave 
the presiding governor wide powers to refer any civil dispute to arSitration. EuriouslyD the 
Urdinance was not passed as an alternative to litigation Sut as the main means of dispute 
resolution since no civil litigation system existed in :ong Yong in 1844. Fn factD it was enacted 
as an interim measure until a legal system tooL root in the colony and powers granted to 
the *overnor would cease after the appointment of a Bupreme Eourt Wudge in :ong Yong. 
–nfortunately as the Urdinance was not sanctioned Sy bondonD the Eolonial URce rendered 
it otiose aSout kve months after its enactment.

•2

Ft was only with the enactment of the Eivil Administration of zustice CAmendment6 Urdinance 
in 18•• that arSitration as an alternative means of dispute resolution was recognised in :ong 
Yong. The 18•• Urdinance remained on the :ong Yong statute SooLs until 1/01. Ft was 
knally repealed in 1/01 Sy the Eode of Eivil Procedure which incorporated many provisions 
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found in the Inglish ArSitration Act of 188/. The former was in turn repealed in 1/•0 Sy the 
Bupreme Eourt CAmendment6 Urdinance.

The :ong Yong ArSitration Urdinance of 1/,5 was the krst comprehensive arSitration 
legislation for the colony containing provisions that applied to domestic and international 
arSitrations. (ased on the Inglish ArSitration Act of 1/•0D it would remain in force until 2011. 
Fn the case of a domestic arSitrationD the Urdinance gave the courts a discretion to stay court 
proceedings. Fn an international arSitrationD howeverD a stay was mandatory. Vhile remaining 
the SacLSone of :ong Yong’s arSitration regime for almost •0 yearsD it was amended a 
numSer of times to support truly international arSitration in :ong YongD rather than remaining 
distinctly Inglish-Sased. Fn 1/H•D the Jew OorL Eonvention was also incorporated into the 
Urdinance.

Fn 1/H/D the attorney general zohn *riRths %E appointed a baw )eform Eommission 
to assess what new provisions ought to Se included into the :ong Yong ArSitration 
Urdinance. The kndings of the 1/81 )eport on Eommercial ArSitration led to the ArSitration 
CAmendment6 Urdinance Secoming law in 1/82D and it marLed the krst time :ong Yong’s 
arSitration laws transitioned from the arSitration laws of Ingland.

Bhortly thereafterD the attorney general channelled his efforts to see how :ong Yong could 
develop into an international arSitration centre. A steering committee was set up under the 
late zustice javid :unter comprising two suS-committeesM one to study the knancial viaSility 
of a :ong-Yong Sased international arSitration centre and the other to looL at what rules it 
should adopt.
(orn in the private sector‘ :YFAE

The committee proposed arSitration facilities to Se provided Sy private institutions in addition 
to courses provided Sy tertiary institutions to teach arSitration law and practice. Un the 
knancial frontD aSout :Y=1.• million was raised from the private sectorD with the government 
matching the contriSution dollar for dollar.The government also set aside a ?oor of the old 
Eentral 3agistracy (uilding for the :YFAED a company limited Sy guarantee suSse7uently 
granted charitaSle statusD which heard its krst arSitration hearing in BeptemSer 1/8•. The 
lacL of experienced arSitrators was addressed Sy legislative changes that enaSled Wudges 
and civil servants to accept appointments as arSitrators in :ong Yong.

•5

Fn the late 1/80sD the knancial capital that led to the estaSlishment of the :YFAE was running 
out. As a resultD in 3arch 1//0D the &inance Eommittee of the begislative Eouncil extended 
a one-time grant of :Y=1/.1 million from which the institution draws an investment income. 
Vith knancial hurdles out of the wayD The :YFAE made representations to the government 
for larger premises as the :YFAE’s growth had rendered the ArSuthnot )oad premises 
inade7uate. After introducing the 3odel baw in 1//0D •4 cases were heard at the :YFAE. 
Fn 1//2D the numSer of administered cases grew rapidly to 18• cases.

•4

Fn responseD the :ong Yong government duly offered the :YFAE half of the 58th ?oor at 
Ixchange B7uare. TodayD the :YFAE has expanded Sy taLing the entire 58th ?oorD with a total 
?oor space of over 1D200 s7uare metresD effectively douSling its previous si;e.

••

Vith the adoption of the –JEFT)Ab 3odel baw in 1/8•D the baw )eform Eommission set up 
a specialist suS-committee to consider whether :ong Yong should adopt the 3odel baw. 
Fn BeptemSer 1/8HD the Eommission recommended the adoption of the 3odel with minor 
amendments. The 3odel baw was formerly enacted as the ArSitration CAmendment Jo. 16 
Urdinance 1/8/D and it was incorporated as the &ifth Bchedule to the ArSitration Urdinance. 

Arbitration In Asia Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/arbitration-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk

The Eommission gave a numSer of reasons for doing so.,5 Among othersD adoption of the 
3odel baw provided a sound frameworL for international arSitration and :ong Yong would 
Senekt as a growing centre of international arSitration. Fn its proposalsD the Eommission also 
recommended that permanent funding Se set aside for the :YFAE and that it Se formally 
recognised as a part of :ong Yong’s arSitration laws with a view to promote it as a :ong 
Yong institution nominated in arSitration clauses.

Fn 1//2D the attorney general put together a committee of the :YFAE under the chairmanship 
of zustice Jeil Yaplan to looL into the prospects of amendments to the ArSitration Urdinance 
in concert with the 3ay 1//1 release of a new draft ArSitration Act in the –nited Yingdom. 
Ft was on this committee’s recommendations that the ArSitration Urdinance underwent 
another signikcant update in 1//H with the enactment of the ArSitration CAmendment6 
Urdinance 1//,D a few months Sefore :ong Yong reverted to the People’s )epuSlic of Ehina 
CP)E6.

A numSer of new provisions were introduced to extend party autonomy and to limit the 
extent of curial intervention in arSitrations. A new section 2AA was also introduced stating 
the oSWects and principles of the ArSitration Urdinance q to facilitate the fair and speedy 
resolution of disputes Sy arSitration without unnecessary expenses. Bection 2AAC26 which 
outline the principles of the Urdinance stated that parties should Se free to agree how a 
dispute was settled Searing in mind the puSlic interest and that the court’s curial powers are 
as detailed Sy the Urdinance. The committee also recommended a fundamental reform of 
the ArSitration Urdinance for the long term. :oweverD as this proposal was signikcantly more 
complex than the surgical amendments to the UrdinanceD it was held in aSeyanceD ultimately 
only seeing the light of day in 2011.

The 1//H handover did present one important proSlem. The return of :ong Yong to Ehinese 
sovereignty meant that in the eyes of the Jew OorL EonventionD :ong Yong was no longer 
a separate Wurisdiction. This made it impossiSle to enforce a mainland Ehina award in :ong 
Yong and a :ong Yong award in mainland Ehina after 50 zune 1//H. The matter was 
resolved nine days Sefore the handoverD when Soth Wurisdictions signed a memorandum 
of understanding C3U–6 Lnown as the Arrangement concerning 3utual Inforcement of 
ArSitration Awards Setween 3ainland and the :ong Yong BA). The 3U– iterated that courts 
of :ong Yong would agree to enforce awards made with reference to the arSitral laws of the 
P)E. biLewiseD P)E courts would agree to enforce awards made in :ong Yong in accordance 
with the ArSitration Urdinance. The provisions of the 3U– were duly incorporated in the 
ArSitration CAmendment6 Urdinance 2000.
Towards a uniked arSitration ordinance

Fn 1//8D the :ong Yong Fnstitute of ArSitrators sought to looL into the prospects of a unitary 
regime that would apply the 3odel baw to domestic and international arSitration agreements 
as recommended Sy the 1//2 :YFAE committee on arSitration law. They estaSlished a 
committee on :ong Yong ArSitration bawD supported Sy the :YFAE and the secretary for 
Wustice. Their terms of reference were to operationalise the recommendation of the 1//2 
Eommittee which proposed that‘

The ArSitration UrdinanceD Eap. 541D as amended Sy the ZArSitration CAmendment6 Urdinance 
CJo. H• of 1//,6+D should Se completely redrawn in order to apply the 3odel baw e7ually 
to Soth domestic and international arSitrationsD and arSitration agreementsD together with 
such additional provisions as are deemedD in the light of experience in :ong Yong and other 
3odel baw WurisdictionsD Soth necessary and desiraSle. Fn the processD the legislation would 
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Leep pace with the needs of the modern arSitration communityM domestically and gloSallyD 
and would free :ong Yong from the outdated and illogically arranged Inglish ArSitration 
Acts Z1/•0-1/H/D now repealed+D and the large Sody of case law on which their interpretation 
depends.

•,

Un the need for a unitary regimeD the committee cited a numSer of advantages. &irstD the 
7uestion of whether the local or international regime applies is avoided. BecondD a unitary 
regime was in line with the international trend of reducing curial intervention in all forms 
of arSitral proceedings. ThirdD the international character of Susiness in :ong Yong and 
the existence of a unitary regime would enaSle Soth the Susiness community and the 
legal profession to operate an arSitration regime that is in line with international arSitration 
development and practices. &inallyD the 3odel baw would also attract lawyers from civil lawD 
not Wust common lawD Wurisdictions.

•H

After kve years of worL and consultationD the committee suSmitted its knal report in 
April 2005 to the secretary for Wustice. The report also extended the scope of application 
Seyond $commercial arSitration’ Sy referring specikcally to $an arSitration under an arSitration 
agreement’D unliLe the 3odel baw which refers specikcally to $international commercial 
arSitration’ as per Article 1C16.

•8

Fn zune 200•D the jepartment of zustice sought the input of the memSers of the begislative 
Eouncil Panel on Administration of zustice and begal Bervices CAzbB6 on the committee’s 
report. Vith the AzbB’ supportD a jepartment of zustice departmental worLing group was 
estaSlished to implement the report recommendations. A consultation paper was puSlished 
in jecemSer 200H and feedSacL was sought on the proposals made in the paper as well as 
the jepartment of zustice’s consultation draft ArSitration (ill CArSitration (ill 200H6. The latter 
was unamSiguous aSout the principal rationale of the (ill q one of which was to reinforce and 
promote :ong Yong as a leading regional centre for legal services and dispute resolution.

•/

The paper was circulated to ,0 entities including arSitration institutionsD government 
departmentsD legal representatives and a variety of private Sodies. 3ore than 40 suSmissions 
were received and the worLing group duly considered all suSmissionsD which were in turn 
taLen into account Sy the jepartment of zustice. After some revisions in light of feedSacLD 
the ArSitration (ill 200H was then taSled Sefore the begislative Eouncil in zune 200/ as the 
ArSitration (ill 200/. The (ill’s committee held 15 meetings Setween zuly 200/ and 3ay 2010 
to deliSerate the ArSitration (ill 200/D and some committee stage amendments to the 200/ 
(ill were introduced.

,0
 Bome of the Ley amendments were as follows‘

,1

9 Elause 18C26Ca6of the ArSitration (ill 200/ was amended to permit puSlicationD 
disclosure or communication of information involving arSitral proceedings or an 
award if it was to estaSlish a legal right or interest of a party or enforcing or challenging 
an award in court either within or outside :ong Yong.

9 The reference to a $written agreement’ in clause 52 was replaced Sy $arSitration 
agreement’ to clarify that the provision applied to the appointment of a mediator as 
provided Sy the arSitration agreement.

Vhile the legal industry had Seen proposing a unitary arSitration regime since the mid-1//0sD 
the new ArSitration Urdinance also included a set of optional provisions in Bchedule 2. These 
allow parties to opt in to some or all of the provisions which cover domestic arSitrations 
under the previous ArSitration Urdinance. The existence of schedule 2 was essentially a result 
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of loSSying Sy the local construction industry. As a resultD the provisions under schedule 2 
will apply for six years until 201HD if an arSitration agreement provides that it is a $domestic 
arSitration’.

,2
 Bchedule 2 Suttresses the view of some legal minds that the new ArSitration 

Urdinance is Setter conceived as evolutionary rather than revolutionary aimed at Salancing 
the needs of all parties.

,5

The  new  ArSitration  Urdinance  also  contains  provisions  that  explicitly  deal  with 
conkdentiality in arSitral proceedings and awards. This maLes :ong Yong the krst Asian 
Wurisdiction to include such provisions in its arSitration regime. The only other Wurisdictions 
worldwide that have express conkdentiality are Jew >ealandD AustraliaD Bcotland and Bpain.-,4

 Fnsofar as the puSlication of awards are concernedD the new ArSitration Urdinance allows 
for this after parties give their consent to do so.

Vhile the impending introduction of a unitary regime was deSatedD discussed and reknedD 
the FEE Eourt decided to open two new Asia oRces in 2008D one in Bingapore and the other 
in :ong Yong. The FEE has opened a Becretariat of the Eourt in :ong Yong complete with 
a case management team to oversee and administer Asian cases under the FEE )ules of 
ArSitration.

,•

The success of the :YFAE in promoting its services among the arSitration community has 
raised its prokle internationally. Fn 3ay 2015D :YFAE launched its krst overseas oRce in 
Beoul Cthe Beoul Fnternational jispute )esolution Eentre6D in an effort to harness the growing 
arSitration sector in Yorea.

,,
 AdditionallyD the PEA held its krst hearing at the :YFAE in zuly 

2015 demonstrating the growing appeal that the :YFAED and :ong Yong in generalD has 
internationally.

,H

The most recent amendments to the :YFAE Administered ArSitration )ules were made in 
2015. &irstD a revised provision is incorporated for the triSunal to Woin additional parties to 
an arSitration. BecondD new provisions were introduced to allow the :YFAE to consolidate 
two or more arSitrations or to allow claims arising out of or in relation to multiple contracts 
to Se raised in a single proceeding. ThirdD new provisions on emergency arSitrators were 
introduced. &inallyD a fee cap was introduced for an arSitrator’s agreed hourly rate at 
:Y=,D•00 per hour unless agreed otherwise Sy the parties.
The ArSitration CAmendment6 (ill 2015 to the ArSitration Urdinance

The ArSitration Urdinance was recently amended Sy the ArSitration CAmendment6 (ill 2015 
Cthe 2015 Amendments6. The 2015 Amendments introduced new provisions to address two 
important Ley features‘ the enforcement of arSitration awards made in the 3acao Bpecial 
Administrative )egion of Ehina C3acao6 andD liLe Bingapore’s recent amendments to the FAAD 
the enforcement of emergency relief granted Sy an emergency arSitrator.

,8

The enforceaSility of foreign awards is undouStedly a primary consideration in selecting 
the seat of arSitration. The Jew OorL Eonvention facilitates the mutual enforcement of 
arSitration awards among its memSer states. :oweverD the Jew OorL Eonvention only 
applies as Setween states. Bince :ong Yong and 3acao were Soth returned to the P)E 
in 1//H and 1/// respectivelyD this presented the proSlem of mutual recognition and 
enforcement of arSitral awards Setween :ong Yong and 3acao.

,/

This lacuna in the law was plugged when :ong Yong and 3acao signed the Arrangement 
Eoncerning )eciprocal )ecognition and Inforcement of ArSitral Awards (etween the :ong 
Yong Bpecial Administrative )egion and the 3acao Bpecial Administrative )egionH8 on H 
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zanuary 2015 Cthe :Y-3acao Arrangement6. Article 1 of the :Y-3acao Agreement provides 
that‘

The courts of the :YBA) shall recognise and enforce arSitral awards made 
in the 3acao BA) pursuant to the arSitration laws and regulations of the 
3acao BA) and the courts of the 3acao BA) shall recognise and enforce 
arSitral awards made in the :YBA) pursuant to the ArSitration Urdinance of 
the :YBA).

The 2015 Amendments were thus made to enshrine the :Y-3acao Arrangement in the 
ArSitration Urdinance.

Part 5A of the 2015 Amendments was enacted to Leep up with Soth international and 
regional legislative developments in the enforcement of emergency arSitration awards. Fn 
particularD the new section 22( allows for an arSitrator to Se appointed at short notice and 
commence the hearing and for the recognition of $emergency relief’ orders made pursuant to 
the emergency arSitrator’s appointment. The provision of $fast-tracL’ arSitration services will 
certainly increase :ong Yong’s attractiveness as an arSitration huS to commercial parties.
)ecent cases in :ong Yong

Fn Pacikc Ehina :oldings v *rand Pacikc :oldingsD
H0

 the applicant argued that it had Seen 
preWudiced Sy the arSitral triSunal’s violation of certain procedural rules on interlocutory 
matters. :oweverD the Eourt of Appeal found that the violation had to Se $suRciently serious 
or egregious so that one could say a party has Seen denied due process’.

H1
 This was aRrmed 

on appeal to the Eourt of &inal Appeal. The case demonstrates the limited intervention Sy 
the :ong Yong Wudiciary in arSitrations.

Fn bin 3ing v Ehen Bhu %uanD
H2

 the court dealt with anti-arSitration inWunctions and 
demonstrated the restrictive approach taLen Sy the :ong Yong courts in refusing to grant 
such inWunctions‘

&urtherD granting the inWunction sought Sy the krst plaintiff would tend to 
undermine the oSWect of the ArSitration Urdinance vi;. to facilitate the fair and 
speedy resolution of disputes Sy arSitration without unnecessary expenseD and 
the principles upon which the Urdinance is Sased.

H5

These cases demonstrate the continued support of the :ong Yong courts to facilitate 
arSitration in the Wurisdiction. :oweverD the more pertinent cases relate to those arSitral 
proceedings involving Ehinese parties and the perception proSlem that it creates for the 
:ong Yong arSitration community.
Ehina and Seyond‘ Soon or SaneG

*oing forwardD the economic opportunities afforded Sy many Ehinese cities will Leep :ong 
Yong’s arSitral community Su;;ing. Fn jecemSer 2011D during an address in BeoulD :ong 
Yong’s secretary for Wustice Vong Oan bung put on record the intention to develop :ong 
Yong into the international arSitration huS of the Asia-Pacikc. To this endD the secretary for 
Wustice cited the signikcant support :ong Yong has received from the Ehinese government 
and Ehina’s vice premier bi Ye7iangD referring to initiatives implemented in the Ehinese 
city of %inghai to encourage arSitral institutions in :ong Yong to provide their services to 
Ehinese corporates with a view to popularise the use of :ong Yong law to settle commercial 
disputes.

H4
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The comments of the secretary for Wustice in Beoul also reveal the desire for a deeper 
engagement in the arSitration realm with Bouth Yorea. :is remarLs were unamSiguously 
direct‘

F understand Yorean Susinessmen have Seen resorting to arSitration to resolve 
disputes for a long time. &or international arSitrationsD many of you are users 
of the FEE’s facilities. The Yorean legal community is active on the arSitration 
scene. This is certainly an area where closer co-operation Setween :ong Yong 
and Yorea can Se mutually Senekcial and further explored.

H•

:ong Yong faces a perception proSlem when it comes to Ehinese awards. Fn 2011D this 
was tangentially raised in the case of jemocratic )epuSlic of the Eongo v &* :emisphere 
Associates8• which clariked the law covering sovereign immunity in :ong Yong. Un the one 
handD the court stated that while immunity applied to the enforcement of court Wudgments 
and arSitral awardsD it would not apply to arSitral proceedingsD meaning sovereign immunity 
cannot Se pleaded as a Sar to the Wurisdiction of an arSitral triSunal. Un the otherD the 7uestion 
remains whether the courts in :ong Yong could Se prevented from exercising supervisory 
Wurisdiction over a :ong Yong arSitration on the grounds of sovereign immunity. Iven though 
the latter issue was not addressed Sy the courtD some have argued that a claim of sovereign 
immunity would not stop the courts in :ong Yong from exercising supervisory Wurisdiction.-H,

 I7uallyD some argue that it is unliLely that state-owned Ehinese corporations would Se 
allowed to present a sovereign immunity claim Sefore a :ong Yong court.

HH

:ong Yong’s secretary for Wustice Vong Oan bung also weighed in on the suSWect in a speech 
made on the occasion of the Upening of the begal Oear in zanuary 2012‘

&ollowing the WudgmentD 7uestions have Seen raised on the enforceaSility of 
arSitral awards in :ong Yong. Niews such as those suggesting that 3ainland 
state-owned enterprises stand to enWoy aSsolute immunity in :ong Yong Sy 
virtue of this decision are misconceivedD as a 3ainland state-owned enterprise 
is simply not an entity of a foreign state. &urtherD the fact is arSitration 
cases affecting foreign states are few in :ong YongD and legislation has 
Seen introduced or enacted in Wurisdictions such as the –Y and the –B to 
curS activities of Suying and enforcing sovereign deSts incurred Sy developing 
countries. Fn any eventD parties are now Setter placed to organise their affairs 
when the law has Seen put Seyond douSt.

H8

I7ually noteworthyD in light of douSts aSout :ong Yong as a neutral arSitral venue in mainland 
Ehina-related casesD the Eourt of Appeal decision in Bhandong :ongri Acron Ehemical 
zoint BtocL Eompany bimited v PetroEhina Fnternational C:ong Yong6 Eorporation bimited

H/
 

sought to address concerns of Ehinese Sias.
80

 Fn that caseD the Eourt of Appeal enforced 
an arSitration award rendered against a mainland Ehina state-owned companyD s7uarely 
addressing the point aSout Wudicial independence and alleged Wudicial Sias towards Ehina.

81

The perception of :ong Yong’s nexus with Ehina is liLely to Se watched very closely Sy 
the arSitral community in the years to comeD Sut if :ong Yong maintains its pro-arSitration 
normsD these perceptions are unliLely to lead to any decrease in its popularity as an arSitral 
seat of choice. As the legal community comes to terms with the new ArSitration Urdinance 
and the new :YFAE )ulesD it should ensure that :ong Yong’s arSitration regime remains up 
to date and attractive to Susiness for years to come.
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That saidD  the real test for :ong Yong will  rest on how successful :ong Yong is in 
attracting parties from countries liLe YoreaD which are signikcantly closer to :ong Yong than 
BingaporeD to settle arSitration disputes. The :YFAE’s recent launch in Beoul will Se useful 
in that oSWective. Ff :ong Yong manages to assuage perceptions among the international 
Susiness community of its Ehina SiasD it would stand out as the arSitration capital of Asia. 
The well-puSlicised split in 2012 Setween EFITAE (eiWing and EFITAE Bhanghai due to 
disagreements over the 2012 EFITAE )ules

82
 could worL in :ong Yong’s favour in attracting 

more P)E-related disputes. –ntil thenD with the introduction of the new ArSitration Urdinance 
coupled with the increasing caseload of Soth the :YFAE and the :ong Yong Sranch of the 
FEE secretariatD :ong Yong is liLely to Se seen as the venue of choice involving disputes 
Setween Ehinese and Vestern companies.

85

Eonclusion

The eyes have truly turned on AsiaD where it is determinedly Secoming a popular arSitration 
destinationD for Soth international and domestic proceedings. –Y-Sased arSitrator zulian bew 
commented that emerging economies are currently leading international arSitration due to 
many factorsD including its low world deSt q Asia has only 1/ per cent of the world’s deSt.-84

 Ft can thus focus on its continuous effort to Suild its reputation as an arSitration haven 
with the ongoing I– crisisD while avoiding high Sureaucratic and administrative cost when 
the fees could Se less than half in Asia. AdditionallyD the in?ux of international krms in the 
aforementioned countries contriSutes to more expertise for expert arSitration advice in the 
whole region.

bew also noted thatD historicallyD Asian countries played a limited role in the negotiation of 
Ley international legal instruments on arSitration. &or instanceD the negotiation of the Jew 
OorL Eonvention consisted of former colonial powers and no independent Asian countriesD 
with the exception of PaListanD FndiaD the PhilippinesD Bri banLa and Nietnam.

8•
 :oweverD the 

turning point came in the mid- to late 1/80s whenD unliLe the Vestern arSitration huSsD most 
Asian Wurisdictions Sased their arSitration legislation on the 1/8• –JEFT)Ab 3odel baw. $Asia 
has the highest concentration of 3odel baw countries in the Vorld.’

8,
 This advantage willD 

as bew predictsD result in the development of international arSitration law Seing spearheaded 
Sy the Asian countries and lead to conformity on the 3odel baw’s application.

8H
 The Astro 

decision is a case in point.

The theme of competition has dekned Bingapore and :ong Yong’s arSitration effortsD in 
particularD over the last few years. This is unliLely to go away anytime soon. A putatively 
arSitration-unfriendly Wudgment in :ong Yong or Bingapore in the future will inevitaSly 
generate commentaries that devote a line or two for the reader to consider the other as a 
Setter arSitration destination. biLewiseD a pro-arSitration Wudgment in either Wurisdiction may 
well Se ampliked and employed as an agent of one-upmanship.

The Asian arSitration pie is only liLely to get Sigger. Fn 2011D Bingapore law minister Y 
Bhanmugam even offered to support the Yb)EA which ironicallyD was the krst regional 
arSitration centre in AsiaD having Seen set up in 1/H8.

88
 Buch synergistic thinLing is liLely 

to Senekt Soth Bingapore and 3alaysia. :is counterpartD 3alaysian law minister Ja;ri A;i;D 
was also 7uoted as saying that disputes in niche areas liLe Fslamic knancial matters are liLely 
to Se arSitrated in Yuala bumpur. :e statedD $Bingapore and Yuala bumpur are too near. Ve 
might as well have a good understanding and cooperation. Ft’s Setter to worL together rather 
than start competing.’

8/
 Vhile it remains to Se seen if :ong Yong or Bingapore will go down 
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this roadD healthy competition Setween two of the world’s freest economiesD at the centre of 
the most economically dynamic region in the world todayD should not Se unexpected.
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Fn the past yearD the internal con?ict Setween the Ehina Fnternational Iconomic and Trade 
ArSitration Eommission CEFITAE6 and its former Bhanghai and Bhen;hen suS-commissions 
has dominated the headlines. The con?ict surfaced following the oRcial release of EFITAE’s 
new arSitration rules in 3arch 2012 C2012 EFITAE )ules6D

1
 and has raised a numSer of 

concerns over conducting arSitrations in the People’s )epuSlic of Ehina CP)E6 q particularly 
for foreign parties.

At the same timeD there have Seen a numSer of positive developments over the past yearD 
including the coming into force of an amended P)E Eivil Procedure baw Cwhich contains 
improved arSitration-related provisions6 and Ehina’s continued interest in promoting 
investment protectionsD Soth at home and aSroadD pursuant to Silateral investment treaties 
C(FTs6 and free trade agreements C&TAs6 that give investors the right to arSitrate claims 
directly against the state hosting their  investmentD  for violations of the suSstantive 
protections contained in the (FT or &TA.

This chapter highlights the Ley arSitration developments and trends in Ehina over the past 
year.
EFITAE Bhanghai and EFITAE Bhen;hen split from EFITAE (eiWing

&or many yearsD the leading arSitration commission in Ehina handling foreign-related 
disputes has Seen EFITAE. EFITAE has its head7uarters in (eiWing CEFITAE (eiWing6D and 
previously had four suS-commissions in Ehina‘ in Bhanghai CEFITAE Bhanghai6D Bhen;hen 
CEFITAE Bhen;hen6D TianWin and Ehong7ing.

All suS-commissions wereD until last yearD in a position to accept and administer EFITAE 
arSitration cases. :oweverD in 3arch 2012D EFITAE issued the knal version of the 2012 
EFITAE )ulesD and certain underlying tensions Setween EFITAE (eiWing and its Bhanghai 
and Bhen;hen suS-commissions surfaced. The 2012 rules introduced a numSer of new 
provisionsD Sut also made a signikcant amendment to the provision dealing with whether 
EFITAE (eiWingD or one of its suS-commissionsD would administer a EFITAE arSitration.

–nder the previous version of the rules C200• EFITAE )ules6D where the parties had failed to 
stipulate which EFITAE Sody CieD EFITAE in (eiWing or one of EFITAE’s suS-commissions6 
would administer the arSitrationD the claimant was given the right to decide which of these 
Sodies would administer its arSitration. The conse7uence of this provision was that a party 
would sometimes rush to kle a claim Sefore its opponentD so that it could choose which 
EFITAE Sody would administer its arSitration. This could sometimes cause inconvenience 
or unfairness to the other party in situations where the venue was more convenient for one 
partyD or where one party was perceived as Seing more closely associated with a particular 
suS-commission.

–nder the 2012 EFITAE )ules this position changed. EFITAE (eiWing Secame the default 
administrator of casesD unless the parties had expressly agreed to arSitration Sefore a 
particular suS-commission. ASsent such agreementD the claimant no longer had the option 
to decide whether to suSmit its case to EFITAE (eiWing or to one of the suS-commissions.

This was a signikcant amendment SecauseD in practiceD parties do not often expressly 
specify  in  their  arSitration clauses that  they will  arSitrate  Sefore a  specikc EFITAE 
suS-commission. FnsteadD they usually simply agree to arSitrate under the auspices of 
EFITAE generally. &urthermoreD once a dispute has arisenD it is also uncommon for parties 
to Se aSle to agree to arSitrate Sefore a particular suS-commission.
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The conse7uence of the amendment was that EFITAE (eiWing would Sy default administer 
many more EFITAE arSitrationsD some of which would have previously Seen administered 
Sy a suS-commission. EorrespondinglyD this would signikcantly reduce the role of EFITAE’s 
suS-commissionsD and also reduce their revenueD due to a decrease in the fees which the 
suS-commissions received for administering cases.

This  amendment  attracted  strong  resistance  from  the  Bhanghai  and  Bhen;hen 
suS-commissionsD which are the two most popular Sranches after (eiWing. The Bhanghai and 
Bhen;hen suS-commissions refused to follow the 2012 EFITAE )ulesD and on 1 3ay 2012 
Cthe same day that the 2012 EFITAE )ules came into effect6D EFITAE Bhanghai declared 
itself an independent arSitral commissionD with EFITAE Bhen;hen following suit shortly 
after. This resulted in a very puSlic spat with EFITAE (eiWingD and during this period various 
con?icting notices were issued Sy EFITAE (eiWing and the former Bhanghai and Bhen;hen 
suS-commissions.

2
 Pursuant to these noticesD EFITAE (eiWing announced its refusal to 

accept the independence of EFITAE Bhanghai or EFITAE Bhen;hen andD in a later noticeD 
suSse7uently revoLed their authorisation to accept and administer disputes or to use the 
EFITAE nameD Srand or logo.

(oth EFITAE Bhanghai and EFITAE Bhen;hen have now formally split from EFITAED and the 
current position is as follows‘

9 &ollowing its secession from EFITAE (eiWingD the SreaLaway EFITAE Bhen;hen 
changed its name to the Bouth Ehina Fnternational Iconomic and Trade ArSitration 
Eommission  CBEFITAE6D  also  Lnown  as  the  Bhen;hen  Eourt  of  Fnternational 
ArSitration CBEFA6. BEFA’s new arSitration rules and panel of arSitrators came into force 
on 1 jecemSer 2012.

9 BimilarlyD the Bhanghai Fnternational Iconomic and Trade ArSitration EommissionD 
also Lnown as the Bhanghai Fnternational ArSitration Eentre CB:FAE6D is the new name 
for the old EFITAE Bhanghai. B:FAE promulgated new arSitration rules and a new 
panel of arSitratorsD Soth of which came into effect on 1 3ay 2015.

9 EFITAE (eiWing continues to accept and administer arSitrations where parties have 
agreed that the arSitration should Se administered Sy EFITAE Bhanghai or EFITAE 
Bhen;henD or have agreed upon EFITAE arSitration in Bhanghai or Bhen;hen Cin which 
caseD the arSitration will Se administered Sy EFITAE (eiWing Sut Bhanghai or Bhen;hen 
will serve as the geographical place of the arSitration6.

9 (oth BEFA and B:FAE have also declared that they will accept cases where the 
arSitration agreement provides for arSitration administered Sy EFITAE Bhen;hen or 
EFITAE BhanghaiD or for EFITAE arSitration in Bhen;hen or Bhanghai.

Implications

The developments set out aSove are unfortunateD and introduce a large degree of uncertainty 
over EFITAE clausesD especially where they expressly refer to the EFITAE Bhanghai or 
Bhen;hen suS-commissions.

Une overriding concern is that under the P)E ArSitration bawD one of the re7uirements for a 
valid arSitration agreement is that the arSitration agreement must contain clear provisions 
with respect to the designated arSitration commission. Ft is possiSle that the issues raised 
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aSove may lead to a party seeLing to challenge the Wurisdiction of the triSunalD on the grounds 
of an invalid arSitration agreement.

BimilarlyD the aSove uncertainty could lead to proSlems with enforceaSility q Soth in Ehina 
and internationally under the Jew OorL Eonvention q on the grounds that the arSitration did 
not taLe place in accordance with the parties’ agreementD or that the arSitration agreement 
was not valid. Fn the case of enforcement of B:FAE and BEFA awards in :ong YongD 
there are also related concerns‘ Soth B:FAE and BEFA are currently aSsent from the list of 
arSitration commissions whose awards are recognised under the reciprocal enforcement 
arrangements that are in place Setween the P)E and :ong Yong CieD the Arrangement of 
the Bupreme People’s Eourt on )eciprocal Inforcement of ArSitration Awards Setween the 
3ainland and the :ong Yong Bpecial Administrative )egion6 Cthe Arrangement6. AccordinglyD 
there will Se some uncertainty over whether a B:FAE award or a BEFA award will Se enforced 
under that regime.
)ecent court decisions

Three recent decisions of the Ehinese courts illustrate the diRculties that the EFITAE split 
has created. They are as follows‘

9 Fn JovemSer 2012D the Bhen;hen Fntermediate People’s Eourt held that BEFA is an 
independent arSitration commission Cand that BEFA had correctly applied the 200• 
EFITAE )ulesD not the 2012 EFITAE )ulesD as these were the only rules that BEFA 
recognised at the time the dispute was initially referred to arSitration6.

5

9 Fn a similar decision of the Bhen;hen Fntermediate People’s Eourt in JovemSer 
2012D the Eourt stated that an arSitration clause specifying EFITAE Bhen;hen as 
the administering Sody should Se administered Sy the BEFA Cas successor to the 
Wurisdiction of EFITAE Bhen;hen6.

4

9 Fn con?ict with the aSove two casesD in 3ay 2015 the Fntermediate People’s Eourt 
in the city of Bu;hou refused to enforce an arSitral award rendered Sy B:FAE in the 
case of Bu;hou Eanadian Bolar v bjY Bolar. Fn this caseD the arSitration agreement 
Setween Bu;hou Eanadian Bolar CBEB6 and bjY Bolar CbjY6 provided that the parties 
had $agreed to suSmit the case to EFITAE Cplace of arSitration‘ BhanghaiD Ehina6 to 
arSitrate the case under the then-valid arSitration rules of that arSitration commission 
at the time of case kling’.

Fn zuly 2010D an arSitration was commenced at EFITAE Bhanghai CieD the EFITAE Bhanghai 
suS-commission Sefore the split6 which duly accepted Wurisdiction over the case. The 
arSitration then proceededD pursuant to the 200• EFITAE )ules.

After EFITAE Bhanghai announced its independence from EFITAE (eiWingD and suSse7uently 
formed B:FAE in April 2015D the arSitration continued under the administration of B:FAE. An 
award was then rendered in favour of bjY in jecemSer 2012.

Fn &eSruary 2015D as BEB had failed to comply with the awardD bjY applied to the Bu;hou 
Fntermediate People’s Eourt for enforcement. BEB challenged the applicationD on the Sasis 
that B:FAE did not have Wurisdiction to administer the arSitration.

The Eourt agreed with BEB and dismissed the application. The Eourt held that B:FAE was not 
the arSitration commission named in the arSitration agreementD and accordinglyD Soth parties 
had not consented to its Wurisdiction. The only means Sy which B:FAE could administer 
arSitrations which were already pending at EFITAE Bhanghai was if the parties had agreed to 
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change the arSitration commission administering the case. The parties did not do this andD 
as noted Sy the EourtD B:FAE did not inform the parties of their right to choose an alternative 
arSitral Sody.

The decisions aSove are not Sinding on other P)E courtsD so it remains to Se seen how they 
will decide this issue.
Practical considerations

*iven the uncertaintyD parties and practitioners should consider taLing the following practical 
stepsD with respect to existing arSitration agreements and when negotiating the terms of new 
ones.

Existing Arbitration Agreements

Fn the case of existing arSitration agreementsD the primary concern is with clauses that 
provide for arSitration administered Sy EFITAE Bhanghai or EFITAE Bhen;hen Cor EFITAE 
arSitration in Bhanghai or Bhen;hen6. A party wishing to refer the dispute to arSitration would 
Se placed in a dilemmaD given that EFITAE (eiWingD BEFA and B:FAE are all prepared to accept 
and administer arSitrations pursuant to arSitration agreements that provide for arSitration 
Sefore EFITAE Bhanghai or EFITAE Bhen;henD or for EFITAE arSitration in Bhanghai or 
Bhen;hen.

Une option would Se to refer such disputes to EFITAE (eiWing. :oweverD at the time of writingD 
there is no puSlished court Wudgment granting enforcement of a EFITAE award rendered 
Sy EFITAE (eiWing in such a situation. There is therefore some douSt over whether the 
courts would uphold the validity of such an arSitrationD or view it as contradicting the original 
arSitration agreement. This uncertainty is not helped Sy con?icting decisions of the Bu;hou 
and Bhen;hen courtsD as discussed aSove.

Although B:FAE has oStained support  from the Bhanghai  government  that  it  is  an 
independent arSitral institutionD the decision in Bu;hou Eanadian Bolar v bjY Bolar would 
suggest that referring such an arSitration to B:FAE is Sest avoidedD particularly if the 
award has to Se enforced outside of Bhanghai. As to BEFAD the Bhen;hen Eourts have 
recognised BEFA’s Wurisdiction to administer cases where EFITAE Bhen;hen is named as the 
administering Sody in the arSitration agreement. This may give credence to commencing 
such an arSitration at BEFAD particularly where the award has to Se enforced in Bhen;hen. 
:oweverD courts outside Bhen;hen may taLe a different viewD so one relevant factor is where 
the award will ultimately Se enforced.

Fn any eventD whichever commission is eventually selectedD a defendant may still seeL to 
challenge the Wurisdiction of the administering SodyD or may even kle a separate arSitration 
at one of the alternative commissions.

AccordinglyD for parties who have already agreed a EFITAE Bhanghai or EFITAE Bhen;hen 
clauseD the most prudent course of action would Se to seeL to renegotiate the clause and to 
agree to EFITAE (eiWing CpossiSly with the place of hearing stated as Bhanghai or Bhen;henD 
if preferred6. AlternativelyD parties could agree to replace the reference to EFITAE Bhanghai or 
EFITAE Bhen;hen with B:FAE or BEFAD Sut Searing in mind that this may lead to enforcement 
diRcultiesD such as under the Arrangement.

Fn the current circumstancesD it is proSaSly impractical for parties to seeL to renegotiate 
all their arSitration agreements. FnsteadD parties are advised to focus on the higher-risLD 
higher-value agreementsD and to consider whether it is practical to at least renegotiate the 
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arSitration agreements contained in those documentsD to pre-empt a costly future dispute 
over Wurisdiction and validity of the arSitration agreement. Ff a new agreement is reached 
Setween the partiesD it will Se important to ensure that this is clearly recorded in writing.

New Arbitration Agreements

Fn the case of new arSitration agreementsD where parties wish to Cor have no option Sut 
to6 arSitrate in EhinaD one oSvious option is for them to agree to EFITAE arSitrationD and to 
specikcally state that the arSitration is to Se administered Sy EFITAE (eiWing.

Ff parties wish to agree to arSitration Sefore B:FAE or BEFAD despite some of the concerns 
raised aSoveD they should expressly refer to B:FAE or BEFA in their arSitration agreementD 
and avoid any reference to EFITAE Bhanghai or EFITAE Bhen;hen.

As a knal noteD it has Seen reported that the Bupreme People’s Eourt CBPE6 is currently 
undertaLing a consultation process on a draft opinion on the enforcement of arSitral awardsD 
following the EFITAE split. Ft is hoped that this opinion will Se issued shortlyD and the issues 
aSove will Se clariked.
EFITAE opens a :ong Yong oRce

Une positive development which came out of EFITAE last year was the launch of its new 
oRce in :ong YongD on 24 BeptemSer 2012. The new oRce has Seen named the EFITAE 
:ong Yong ArSitration Eentre.

EFITAE has stated that the EFITAE :ong Yong ArSitration Eentre is a Sranch of EFITAED 
estaSlished under :ong Yong lawD and Sears the role and responsiSility of a suS-commission 
of EFITAE as stipulated under the 2012 EFITAE )ules.

•
 Ft would seem that awards rendered 

will Se :ong Yong awards CieD foreign awards for purposes of P)E law6 and on that SasisD 
they should Se enforceaSle in mainland Ehina under the ArrangementD and elsewhereD under 
the Jew OorL Eonvention.

3ore generallyD the new Eentre is intended to provide a platform for cooperation Setween 
arSitration practitioners in :ong Yong and 3ainland Ehina.

The estaSlishment of the EFITAE :ong Yong ArSitration Eentre underscores EFITAE’s 
intentions in growing its international presence and prokleD and is consistent with the overall 
growth in the volume and complexity of EFITAE’s cases over the past few years.
EFITAE caseload

Fn 2012D EFITAE accepted 1D0,0 casesD of which H2/ were domestic cases and 551 were 
foreign-related cases.

,

Although the 1D0,0 cases was a signikcant dip from the previous year C1D45• cases6D and the 
lowest since 200,D the numSer of cases accepted Sy EFITAE (eiWing C/H•6 was the highest 
on record and accounted for over /0 per cent of all cases accepted Sy EFITAE in 2012.

Fn 2012D H20 cases were resolved under the auspices of EFITAE CieD a knal award was 
rendered or the dispute was resolved throughD for exampleD mediation6. Uf these H20 casesD 
around /• per cent were resolved Sy EFITAE (eiWingD with the remainder resolved Sy one of 
the suS-commissions. Although the 551 foreign-related cases were less than the previous 
year C4H06D the proportion of foreign-related cases has remained steadyD compared to 
2011. That saidD more generallyD there has Seen an overall reduction in the proportion of 
foreign-related cases handled Sy EFITAE in recent yearsD and this is proSaSly a re?ection of 
the increasing numSer of cases Srought Sy foreign-invested enterprises estaSlished in Ehina 
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Cincluding wholly foreign-owned enterprises and Woint ventures6D which for EFITAE purposes 
are classiked as domestic cases.

Uver the past yearD the total amount in dispute rose from around 12 Sillion renminSi in 2011 to 
Wust short of 1•.• Sillion renminSi in 2012. This represents a 54 per cent increase. The average 
amount in dispute in each case rose from Wust under approximately 8.4 million renminSi in 
2011 to approximately 14., million renminSi in 2012.

bastlyD EFITAE has also reported that after the 2012 EFITAE )ules came into effectD the 
numSer of cases applying the summary procedure has increasedD accounting for almost ,0 
per cent of EFITAE’s caseload.

H

Jew legislation

Une of the primary sources of P)E law governing arSitration in Ehina is the P)E Eivil 
Procedure baw CEPb6.

The EPbD which was promulgated in 1//1 and amended in 200HD is a comprehensive national 
statute governing all civil procedure matters. Ft is a primary source of arSitration law in Ehina 
Secause it contains a numSer of arSitration-related provisions that lay down the legal Sasis 
for matters such as the enforcement and setting aside of arSitral awards.

Bince 2011D the Btanding Eommittee of the Jational People’s EongressD Ehina’s legislatureD 
has  Seen  considering  draft  amendments  to  the  EPbD  including  amendments  to  its 
arSitration-related provisions. The EPb has now Seen amendedD with effect from 1 zanuary 
2015. The three main arSitration-related amendments are descriSed Selow.

Interim Measures – Preservation Of Property And Evidence

Fn the pastD under P)E lawD there were generally only two types of interim measures availaSle 
to assist arSitrations seated in Ehina‘ preservation of property and preservation of evidence. 
Unly the P)E courts Cnot the triSunal or an arSitration commission6 could grant these 
measures.

8

Property preservation is useful where there is a real risL of one party dissipating assetsD 
or hiding or transferring assets out of the WurisdictionD  with the aim of avoiding the 
conse7uences of any adverse ruling made against it. BimilarlyD evidence preservation seeLs 
to prevent evidence from Seing destroyed or concealed Sy one partyD often to the detriment 
of the other.

–nder the old EPb regimeD property could Se preserved in various ways Sy order of the 
court. These included sealingD sei;ing or free;ing the asset. The amended EPb now expressly 
empowers the courtD upon either party application or its own volitionD to order mandatory or 
prohiSitory inWunctions in civil proceedings. Ft is expected that this provision will also apply 
to ongoing arSitrations.

/

Une important feature of the new EPb is that it appears to provide for the aSove interim relief 
Cincluding inWunctions6 to Se sought Sefore arSitration proceedings have commenced.

10
 This 

is in line with the position in certain arSitration-friendly WurisdictionsD and differs from the 
position under the old EPbD in which interim relief could only Se sought after commencement 
of the arSitration. The applicant must show that the case is one of $urgency’D ieD that it would 
suffer irreparaSle damage if the relief was not granted.

The new EPb provisions are notD  howeverD  entirely  consistent  with the current  P)E 
ArSitration bawD which has not Seen amended since it was promulgated in 1//4 Calthough 
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BPE interpretations have suSse7uently Seen issued6. The ArSitration baw provides that 
applications for interim relief must Se made via the arSitration commission administering 
the caseD rather than directly to the courtD as the new EPb provisions envisage. The arSitration 
commission will then pass the application on to the relevant court. This discrepancy will have 
to Se clariked Sy future amendments to the P)E ArSitration baw Cwhich have Seen proposed6D 
or the issuance of an oRcial interpretation or clarikcation Sy the BPE.

Un the face of itD the amendments to the new EPb provision are potentially extensiveD since 
they appear to envisage that Soth prohiSitory and even mandatory interim inWunctions may 
Se issued Sy the courts. :oweverD it remains to Se seen how different courts in Ehina will 
apply these provisionsD when called upon to act.

Arbitrability

The P)E ArSitration baw provides that contractual disputes mayD in generalD Se referred to 
arSitrationD together with disputes over $property rights and interests Setween citi;ensD legal 
persons and other organi;ations as e7ual suSWects of law’.

11

The amended EPb conkrms that non-contractual disputes are arSitraSle. PreviouslyD the EPb 
provided that where parties have reached a written agreement to suSmit their contractual 
disputes to arSitrationD the parties are not to refer the dispute to litigation. This provision has 
Seen revised so that the express reference to contract disputes has Seen removed.

12

Enforcement

The new EPb has introduced a re7uirement that where the P)E court sets aside or refuses 
to enforce an awardD the court must issue a written ruling containing the reasons for its 
decision.

15

Fn the pastD foreign companies have encountered diRculties in the enforcement of P)E 
arSitration awards in EhinaD in part due to local protectionism. BimilarlyD enforcing foreign 
arSitral awards in Ehina has proved less than straightforward. The position has improved 
somewhatD with the introduction of special $reporting’ provisions to reduce the scope for 
Wudicial protectionism and to prevent arSitrary refusal of enforcement of foreign-related 
awards and foreign awardsD

14
 and with  the P)E courts’  increasing familiarity  with 

arSitration.

JeverthelessD concerns remain over how easily a foreign party can enforce an arSitration 
award in Ehina. The new re7uirement for P)E courts to produce written reasons for any 
decision to refuse to enforce or set aside an arSitration award is a step in the right direction 
and should help increase the transparency and uniformity of the enforcement process and 
Wurisprudence.

Une other point to note on enforcement is that the new EPb Carticle 25H6 has narrowed the 
grounds for refusal to enforce domestic arSitration awards Sy removing two grounds q lacL 
of evidence or wrongful application of laws q under which a People’s Eourt could refuse 
enforcement of a domestic arSitral award. These have Seen replaced Sy two new grounds 
relating to the faSrication and concealment of evidence. &or enforcement of a foreign-related 
arSitral awardD the grounds for refusal remain unchanged. These procedural or Wurisdictional 
grounds largely mirror those under the Jew OorL EonventionD which governs foreign awards.
Fnvestment treaties and free trade agreements

EhinaD as a signatory to over 150 (FTs and &TAsD is an active participant in the modern 
system of investment and trade treaties. Buch treaties typically grant foreign investors the 
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right to conduct arSitration q often administered Sy the Vorld (anL’s Fnternational Eentre 
for Bettlement of Fnvestment jisputes CFEBFj6 q directly against the state hosting their 
investment Cthe host state6D for violations of the suSstantive protections of the (FT or &TA Sy 
the host state.

Bix  recent  developments  underscore  the  continuing interest  of  EhinaD  and Ehinese 
companiesD in (FTs and &TAsD as discussed Selow.

Proposed EU–China BIT

Bince  the  mid-1/80s Ehina  has  concluded (FTs  with  all  I– memSer  states  except 
the )epuSlic of Freland. 3any of these (FTs offer investors unconditional recourse to 
international arSitration against the host state.

Fn BeptemSer 2012D at the 1•th I–qEhina Bummit in held (eiWingD Ehina and the I– conkrmed 
their intentions to commence negotiations on a new I–qEhina investment agreement with 
the aim of streamlining the existing (FTs Setween Ehina and the 2, I– memSer states into 
a singleD coherent text.

1•

Proposed China–US BIT

Eonspicuously aSsent from Ehina’s arsenal of (FTs is a treaty with the –B. The two countries 
have held several rounds of negotiationsD Sut the process has Seen on hold for the last few 
years while the USama administration reviewed the –B (FT programme. That review was 
recently concluded.

1,

Jegotiations Setween Ehina and the –B have now resumed. Un 5 zune 2015D a ninth round of 
negotiations tooL place in %ingdaoD Ehina. A Ehinaq–B (FT could oSviously have enormous 
impact on cross-Sorder investments. As Soth the chances of achieving a (FT and the timing 
are uncertainD a watching Srief is important.

China–Canada BIT

Un / BeptemSer 2012D after nearly two decades of effortD Ehina and Eanada entered into 
a (FT. The Ehina-Eanada (FT contains all of the Ley suSstantive protections common to 
most other (FTs Cfor exampleD national treatmentD most-favoured nation treatmentD fair and 
e7uitaSle treatment and compensation for expropriation6 and grants foreign investors the 
right to conduct arSitration against the host state for violations of suSstantive protections in 
the (FT.

1H

FnterestinglyD the EhinaqEanada (FT departs from the Eanadian model (FT as it contains 
much narrower provisions with regards to the privacy and conkdentiality of proceedings.

Trilateral Investment Agreement: China, Japan And South Korea

Ehina is a maWor trading partner of Soth zapan and Bouth YoreaD and all three have had 
(FTs with each other since 200H. After years of effortD EhinaD zapan and Bouth Yorea 
recently entered into a Trilateral Agreement for the PromotionD &acilitation and Protection 
of Fnvestment CTrilateral Agreement6D which Ehina’s 3inistry of Eommerce C3U&EU36 has 
stated is $a milestone in trilateral economic and trade cooperation Setween EhinaD zapan 
and Bouth YoreaD as it is the krst legal agreement and mechanism to enhance and protect 
investment Setween the three nations’.

The Trilateral Agreement consists of 2H articles and one additional protocolD covering 
the core aspects of international investment. The dispute resolution provisions allow for 
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a numSer of optionsD including investor-state arSitration in accordance with the FEBFj 
EonventionD the FEBFj Additional &acility )ules and the –JEFT)Ab )ulesM parties are also free 
to agree to arSitration in accordance with other arSitration rules.

The Trilateral Agreement is expected to Se the foundation for the estaSlishment of a 
free-trade area Setween EhinaD zapan and Bouth YoreaD as discussed Selow.

Proposed China, Japan And South Korea FTA

&TAsD unliLe (FTsD cover more than investment protection. According to 3U&EU3D Ehina has 
entered into nine &TAsD and several others are under negotiation. Une of the most signikcant 
is the 2010 ABIAJ-Ehina &ree Trade Area. As part of the process of estaSlishing a free-trade 
areaD Ehina and the ABIAJ memSer states signed various agreementsD including the 200/ 
ABIAJqEhina Fnvestment AgreementD which provides for investor-state arSitration under 
FEBFj or –JEFT)Ab )ules.

)ecentlyD EhinaD zapan and Bouth Yorea issued a Woint statement setting out their intention 
to estaSlish an &TAD which would provide $a comprehensive and institutional frameworL in 
which a wide range of trilateral cooperation would evolve’. )eaching agreement on an &TA 
typically involves an arduous negotiation process q EhinaD for exampleD has Seen in free-trade 
talLs with Australia since 200•.

Ft  is understood that discussions aSout the EhinaD zapan and Bouth Yorea &TA will 
commence this yearD following an agreement Setween the three countries at a summit in 
(eiWing in zanuary 2015.

18

Ping An Insurance V Belgium

Un 1/ BeptemSer 2012D FEBFj registered a claim Srought Sy one of Ehina’s largest insurance 
companiesD Ping AnD and a suSsidiaryD against (elgiumD pursuant to the Ehina-(elgium (FT. 
This is the krst claim to Se Srought Sy a mainland Ehinese investor at FEBFj.

1/

&ull details of the claim have not Seen made puSlicD although it has Seen reported that the 
claim relates to Ping An’s alleged losses Cvalued at over =2 Sillion6 arising from its investment 
in &ortisD a (elgianqjutch group which was suSse7uently dismantled and nationalised Sy 
the (elgium government.

Un 2, &eSruary 2015 the triSunal was constitutedD and it held its krst session in bondon on 
15 April 2015. The case is currently ongoing.
Eonclusion

Uver the past yearD arSitration in Ehina has involved some steps forwardD Sut also some 
SacLwards. The SreaLaway of EFITAE’s Bhanghai and Bhen;hen suS-commissions from 
EFITAE (eiWingD and their re-estaSlishment as independent arSitral commissionsD named 
B:FAE and BEFA respectivelyD has created uncertainty and even apprehension among users 
of EFITAE arSitration. *uidance from the BPE on these issues would Se a welcome 
development.

Un a more positive noteD the enhanced arSitration-related provisions in the amended 
EPbD  EFITAE’s  strong caseload kgures Cincluding a  signikcant  increase in  the total 
amount in dispute6D the opening of the EFITAE :ong Yong ArSitration Eentre and Ehina’s 
continued interest in investment and trade treaties which provide recourse to arSitration all 
demonstrate Ehina’s sustained commitment to improving its arSitral regime and to moving 
closer to meeting Sest international arSitral standards.
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[ The author would liLe to thanL Adam Bilverman for his assistance in this chapter.

1. Bee the news section of EFITAE’s weSsite Cwww.cietac.org_index.cms6‘ $Jew EFITAE 
ArSitration )ules to Se Iffective on 1 3ay 2012’ C28 3arch 20126.

2. Bee the news_highlights K events sections of the respective weSsites of EFITAE 
Cwww.cietac.org_index.cms6D  BEFA Cwww.sccietac.org_main_en_6  and B:FAE C-
http‘__cietac-sh.org_Inglish_default.aspx6.

5. Ease Jo. 22•_2012.

4. Ease Jo. 22,_2012.

•. Bee the interview with Vang Venying of the EFITAE :ong Yong ArSitration Eentre‘ 
$(uilding EFITAE’s *loSal )ole’D Ehina baw K PracticeD April_3ay 2015.

,. Fn generalD an arSitration is $foreign-related’ if it is seated in Ehina and‘ Ci6 it involves at 
least one foreign partyM or Cii6 all the parties are Ehinese partiesD where Ca6 either the 
facts estaSlishingD varying or terminating the legal relationship Setween the parties 
occurred in a foreign countryM or CS6 the suSWect matter in dispute is in a foreign 
country.

H. The summary procedure availaSle under the 200• EFITAE )ules was revised in the 
2012 )ulesD with the main revision Seing thatD in the aSsence of party agreementD the 
summary procedure applies to any case where the amount in dispute does not exceed 
2 million renminSi. PreviouslyD the threshold was •00D000 million.

8. The 2012 EFITAE )ules include provisions empowering the triSunalD on a party’s 
applicationD to order any interim measure it deems necessary or proper in accordance 
with the law that applies. This will Se useful for arSitrations outside EhinaD although it 
remains to Se seen if such orders can Se enforced Cwhether as awards or otherwise6 
in Ehina.

/. EPb 2015D Article 100.

10. EPb 2015D Articles 81 and 101.

11. P)E ArSitration bawD Article 2.

12. Eertain disputesD howeverD are liLely not arSitraSle under P)E law. These include 
disputes over personal rights Cincluding disputes concerning marriageD adoptionD 
guardianshipD maintenance and inheritance6 and administrative disputesD which 
should Se dealt with Sy administrative agencies.

15. EPb 2015D Article 1•4. Ft would Se helpful for the BPE to conkrm whether or not this 
re7uirement applies to Soth domestic and foreign-related arSitrationsD given that the 
position is unclear.

14. Fn particularD in 1//•D the BPE issued a Jotice pursuant to whichD if an Fntermediate 
People’s Eourt intends to refuse either to recognise or to enforce a foreign-related 
award or a foreign awardD it must krst suSmit a report to the :igher People’s Eourt in 
that region. Ff the :igher People’s Eourt agrees that the recognition or enforcement 
of the award should Se refusedD the :igher People’s Eourt must report its review 
opinion to the BPE. Unly after the BPE conkrms the proposed refusal of enforcement 
of the award may the Fntermediate People’s Eourt issue a formal ruling to refuse 
enforcement of the award. Un the other handD if the Fntermediate People’s Eourt 
decides to enforce the awardD it can directly issue a ruling to enforce itD without 
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reporting to its :igher People’s Eourt or the BPE. Put simplyD procedurally it is easier 
for a Ehinese court to enforce an international or foreign-related award than to refuse 
to enforce it.

1•. Bee Iuropean EommissionD jirectorate-*eneral for Trade press releaseD $Eommission 
proposes to open negotiations for an investment agreement with Ehina’. Un 25 3ay 
2015D the Iuropean Eommission asLed the memSer states for their agreement on 
a mandate to open negotiations on an investment agreement with Ehina. At the 
same timeD the Ehinese authorities are conducting their own internal procedures for 
adopting a negotiating mandate.

1,. The –B negotiates (FTs on the Sasis of a model treaty. &ollowing a puSlic review 
of the 2004 –B model (FT led Sy the jepartment of Btate and the URce of the 
–nited Btates Trade )epresentativeD the USama administration in 3ay 2012 released 
a new model (FT. jespite roSust dialogue aSout the advantages and disadvantages 
of investor-state arSitrationD the changes in the 2012 model (FT are relatively minor. A 
cornerstone of the 2012 model (FT remains investor-state arSitration under the FEBFj 
Eonvention or the –JEFT)Ab )ules. Amendments have Seen introduced to allow for 
more puSlic participation and greater transparency in arSitration proceedings.

1H. Articles 20 to 52 set out in prescriptive terms the arSitration procedure which provides 
for Ci6 a mandatory 50-day consultation period following receipt of notice of intent 
to suSmit a claimM and Cii6 arSitration pursuant to the Additional &acility )ules of 
FEBFj Cuntil such time as Eanada ratikes the FEBFj Eonvention6 or the –JEFT)Ab 
ArSitration )ules. Uther provisions cover the appointment of arSitratorsD consolidation 
and interim relief.

18. Un 24 3ay 2015D Ehina and Bwit;erland signed a 3emorandum of –nderstanding on 
completing negations over a Ehina-Bwit;erland &TA.

1/. Although in the case of T;a Oap Bhum v The )epuSlic of Peru CFEBFj Ease Jo 
A)(_0H_,6D a :ong Yong citi;en Srought a successful claim against Peru under the 
EhinaqPeru (FT. Peru suSse7uently applied for the annulment of the award and the 
latest procedural development is that on 10 zune 2015D an ad hoc FEBFj annulment 
committee was reconstituted. A decision is still pending.
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Fntroduction

Fnternational arSitration in Bingapore has continued to ?ourish since last year’s chapter. This 
yearD we review the signikcant developments in Bingapore from 3ay 2012 to zune 2015.

At the end of jecemSer 2012D the Bingapore Fnternational ArSitration Eentre CBFAE6 had 
received a record total of 25• new casesD which represented a 2• per cent increase on new 
klings Cfrom 20116. The total sum in dispute for new cases suSmitted in 2012 amounted 
to B=5.,1 SillionD with the highest claim amount for 2012 Seing B=1.• Sillion. Fn 2012D the 
average value of a dispute Sefore BFAE was B=1•.5, millionD more than douSle from that in 
2011. The new cases were from parties in 5/ different countriesD with the highest numSer 
coming from EhinaD Fndia and Fndonesia.

Fn zune 2012D BFAE hosted the 21st FEEA Eongress in BingaporeD which attracted a record 
1D0•/ participants from •/ countries. Une of the highlights was the Leynote speech of the 
then-attorney general Bundaresh 3enon Cnow Bingapore’s chief Wustice6 on $Fnternational 
ArSitration‘ The Eoming of the Jew Age for Asia Cand Ilsewhere6’D which was the winner of 
*loSal ArSitration )eview’s (est becture or Bpeech Award for 2012 and which has generated 
much deSate and discussion on whether there is a need for regulatory mechanisms in 
international arSitration.

There have Seen several signikcant developments in the form of further revisions to 
Bingapore’s Fnternational ArSitration Act CFAA6 and a change to the )ules of ArSitration of 
BFAE CBFAE )ules6 on 1 April 2015D which was puSlished following the introduction of a new 
governance structure within BFAE. There were also a numSer of interesting matters Sefore 
Soth the Bingapore Eourt of Appeal and the Bingapore :igh EourtD reported in further detail 
Selow‘

9 The incorporation of an arSitration clause in one contract into another was considered 
in Fnternational )esearch Eorp PbE v bufthansa Bystems Asia Pacikc Pte btd K Anor 
Z2012+ B*:E 22,.

9 Fn 3aldives Airports Eo btd K Anor v *3) 3al_ Fnternational Airport Pte btd Z2015+ 
B*EA 1,D the Eourt of Appeal had to decide whether it should grant a pre-arSitration 
interim inWunction for the purpose of preserving assets under section 12AC46 of the FAA 
where the asset in 7uestion was contractual rights under a concession agreement.

9 The conkdentiality of arSitration proceedings was upheld in A>T K Urs v A>N Z2012+ 
B*:E 11,D where the :igh Eourt had to consider an application to seal the court 
documents in respect of proceedings related to an earlier arSitration.

9 Fn PT PuLuafu Fndah K Urs v Jewmont Fndonesia btd K Anor Z2012+ B*:E 18HD the 
:igh Eourt held that it did not have the power to set aside an interlocutory order made 
Sy an arSitration triSunal.

9 The procedure to Se adopted when an arSitration triSunal is asLed to maLe an 
additional award was considered in bV Fnfrastructure Pte btd v bim Ehin Ban 
Eontractors Pte btd Z2012+ B*EA •H.

9 Fn Astro Jusantara Fnternational (N v PT Ayunda Prima 3itra Z2012+ B*:E 212D the 
:igh Eourt consideredD inter aliaD whether a party could still resist the enforcement 
of an arSitral award in the seat on Wurisdiction grounds when it had not exercised its 
right to appeal against a positive Wurisdiction ruling under article 1,C56 of the 3odel 
baw nor applied to set aside the knal award under the FAA.
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Fnternational ArSitration CAmendment6 Act 2012

Fn last year’s chapterD we discussed in some detail the Ley amendments featured in the 
Fnternational ArSitration CAmendment6 Act 2012D which came into effect on 1 zune 2012. (y 
way of Srief summaryD some of the more important amendments were‘

9 Sroadening the deknition of $arSitration agreements’M

9 allowing parties to have recourse to Bingapore courts in  respect  of  negative 
Wurisdictional rulingsM

9 clarifying the scope of an arSitral triSunal’s power to award interestM and

9 according emergency arSitrators with the same legal status and powers as any 
other arSitral triSunal and ensuring that orders made Sy emergency arSitrators are 
enforceaSle under the FAA regime.

Jew governance regime in BFAE and BFAE )ules 2015

BFAE released the kfth edition of BFAE )ulesD which came into effect on 1 April 2015. These 
rules gave effect to a new governance structureD as well as introducing new rules for the 
conduct of arSitrationD and apply to all arSitrations commenced on or after 1 April 2015.

–nder the new governance structureD a court of arSitration Cthe BFAE Eourt6 has Seen 
estaSlished to oversee the case administration and arSitral functions of BFAED whilst the 
corporate and Susiness development functions will continue to Se run Sy the Soard of 
directors. The BFAE Eourt will undertaLe the functions previously undertaLen Sy the chairman 
of BFAED including determining challenges to arSitrators pursuant to rule 15 and to Wurisdiction 
pursuant to rule 2•. The determination of applications for expedited procedure pursuant to 
rule •D and appointing arSitrators pursuant to rule , and emergency arSitrators pursuant to 
schedule 1 will now Se functions of the BFAE Eourt president. jr 3ichael Pryles has Seen 
appointed as the founder president of the BFAE EourtD which comprises 1, leading arSitrators 
and practitioners from around the world.

The suSstantive changes include introducing a new rule 24Cn6 to apply the decision of the 
Bingapore Eourt of Appeal in PT Prime Fnternational jevelopment v YempinsLi :otels BA 
Z2012+ 4 Bb) /8 in which it was held that a triSunal can have regard to issues in dispute 
which arise in the course of proceedings Sut which were not formally $pleaded’. An arSitral 
triSunal can now decideD where appropriateD any issue not expressly or impliedly raised in the 
parties’ suSmissionsD provided the issue has Seen clearly Srought to the notice of the other 
party and that party has Seen given ade7uate opportunity to respond.

–nder the new rule 5.1Cd6D reference is now extended to disputes arising under an investment 
treaty or any other instrument conferring Wurisdiction on BFAED mirroring BFAE’s efforts to 
promote itself as a centre for investment treaty arSitrations.

Amendments have also Seen made to extend certain powers of the registrar of BFAE. &or 
exampleD under rule 2.• the registrar may at any time extend or shorten any prescriSed time 
limitsD and rule 5.5 allows the registrar to deem that an arSitration has commencedD even 
where the notice of arSitration has not fully complied with the criteria in rule 5.1D as long 
as there has Seen $suSstantial compliance’. –nder rule 50.2D the registrar may kx separate 
advances on costs for claims and counterclaims respectively.
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ArSitral triSunals may nowD pursuant to the new rule 28.HD award interest in respect of any 
period deemed appropriateD including post-award interest. This amendment Srings the BFAE 
)ules into line with the recent amendments to section 20 of the FAA.

&inallyD a new rule 28.10 expressly authorises BFAE to puSlish any award with the names of 
the parties and other identifying information redacted. At the end of 2012D BFAE puSlished 
its krst volume of redacted awards q Bingapore ArSitral Awards 2012 q which has Seen 
welcomed Sy practitioners as a signikcant resource. This new rule will assist in BFAE’s efforts 
in puSlishing redacted awards as it is anticipated that the award digest will Se puSlished on 
an annual Sasis.
Ease law

Construction Of An Arbitration Agreement

Fnternational )esearch Eorp PbE v bufthansa Bystems Asia Pacikc Pte btd and Anor Z2012+ 
B*:E 22, was a case that concerned the challenge of an arSitral triSunal’s ruling on 
Wurisdiction pursuant to section 10 of the FAA. The gist of the challenge was whether an 
arSitration clause contained in one contract Setween two parties Sound a third party who 
suSse7uently entered into a supplemental agreement with the two original parties.

The plaintiff CF)EP6 and the second defendant Cjatamat6 were respondents in an arSitration 
instituted Sy the krst defendant Cbufthansa6D pertaining to payments due to bufthansa under 
a cooperation agreement Setween bufthansa and jatamat. jatamat was unaSle to meet its 
oSligations and so the three parties entered into supplemental agreements whereSy F)EP 
would pay bufthansa for services rendered under the cooperation agreement in return for 
jatamat transferring to F)EP monies received pursuant to an agreement with Thai Airways.

Elauses 5H.2 and 5H.5 of the cooperation agreement contained a multi-tiered dispute 
resolution mechanismD with clause 5H.5 providing that all  disputes arising from the 
cooperation agreement would Se settled Sy arSitration in Bingapore. bufthansa terminated 
the cooperation and supplemental agreements as a result of outstanding sums due from 
F)EP and commenced arSitration proceedings pursuant to clause 5H.5. :oweverD F)EP 
oSWected to Seing Woined to the arSitration as it was not a party to the arSitration agreement 
contained in the cooperation agreement.

High Court Decision

The Bingapore :igh Eourt noted thatD generallyD the approach towards incorporating an 
arSitration clause in one agreement into another was extremely strict and in the present 
case there were no clear words in the supplemental agreements that expressly referred 
to clause 5H.5. AccordinglyD if the Eourt was to apply the strict rule that clear words were 
re7uired to incorporate an arSitration agreement it had to follow that clause 5H.5 had not 
Seen incorporated into the supplemental agreements.

:oweverD the Eourt held that it must determine whether the strict rule was applicaSle in every 
circumstance and particularly in this case. The fact that there was no specikc reference to 
clause 5H.5 in the supplemental agreements was not conclusiveM the 7uestion was whetherD 
Sy entering into the supplemental agreements and having regard to the factual matrix where 
the supplemental agreements were actually annexed to and formed an integral part of 
the cooperation agreementD the three parties had intended the terms of the cooperation 
agreement Cand particularly the dispute resolution mechanism6 to Se Sinding on all three 
parties.
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Ft was the Eourt’s view in this case that the proper contextual interpretationD giving ade7uate 
regard to the plain language of the supplemental agreements and its SacLground contextD 
led to the conclusion that the parties had intended the same dispute resolution mechanism 
in the cooperation agreement to Sind all three parties to the supplemental agreements. 
There was no denying the interdependence Setween the oSligations in the supplemental 
agreements and those in the cooperation agreement. &urtherD the Eourt held that it made 
little commercial sense to have different dispute resolution mechanismsD the applicaSility of 
which depended on the identity of the parties.

The Eourt clariked that the strict rule still retained its utility and would apply in the maWority 
of circumstances. :oweverD whether an arSitration agreement was incorporated into one 
contract from another was effectively a function of the parties’ intentions oSWectively 
ascertained and the aSsence of specikc words should not Se conclusive evidence that the 
parties did not intend to Se Sound Sy the arSitration agreement contained in a different 
contract.
Pre-arSitration interim inWunction for the preservation of assets

Fn 3aldives Airports Eo btd and Anor v *3) 3al_ Fnternational Airport Pte btd Z2015+ B*EA 
1,D a dispute arose Setween *3) 3al_ Fnternational Airport Private bimited C*3)6D who was 
granted a concession Sy the )epuSlic of 3aldives and 3aldives Airports Eompany bimited 
Ccollectively the 3aldives government6 to expand and modernise the 3al_ Fnternational 
Airport.

The 3aldives government gave seven days’ notice to *3) to vacate the airport. (oth parties 
commenced separate arSitration proceedings and pending constitution of the triSunalD *3) 
applied to the Bingapore :igh Eourt CSeing the court of the seat6 and oStained an interim 
inWunction to restrain the 3aldives government from interfering with the performance of its 
oSligations under the concession agreement. An inWunction was also sought against the 
3aldives government from taLing possession or control of the airport or its facilities pending 
further order Sy the Bingapore Eourt or while an arSitral triSunal constituted to resolve the 
disputeD Sut this was not granted.

This was appealed to the Bingapore Eourt of Appeal. A Wurisdiction issue was raised as 
to whether a Bingapore court had the power to grant the inWunction granted Sy the :igh 
Eourt against the government of a foreign sovereign stateD on the Sasis of the Act of Btate 
doctrine. &urtherD in considering whether to uphold the inWunctionD the Eourt of Appeal had 
to consider whether a Bingapore court had the Wurisdiction and power to grant the inWunction 
sought Sy *3) and if soD whether the Salance of convenience was in favour of granting the 
inWunction. The material provision was section 12AC46 of the FAAD read with section 12AC26 
and section 12C16Ci6D which provided that the :igh Eourt may grant an interim inWunction if it 
was $necessary for the purpose of preserving evidence or assets’.

Court Of Appeal Decision

The Eourt of Appeal dismissed the Wurisdiction oSWection. Ft held that a state can waive 
immunity under section 1•C56 of the Btate Fmmunity Act and that the 3aldives government 
had done so when it agreed to clause 25 of the underlying concession agreementD which 
provided that‘

To the extent that any of the Parties may in any Wurisdiction claim for itself“ 
immunity from service of processD suitD WurisdictionD arSitration“or other legal 
or Wuridical process or other remedy“D such Party hereSy irrevocaSly and 
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unconditionally agrees not to claim and hereSy irrevocaSly and unconditionally 
waives any such immunity to the fullest extent permitted Sy the laws of such 
Wurisdiction.

Fn any caseD the Eourt of Appeal held that the Act of Btate doctrine did not apply Secause the 
dispute was in fact private in nature where private law remedies were sought.

Fn determining whether a Bingapore court had the power to grant the inWunctionD the Eourt 
of Appeal held that it had the power to do so pursuant to section 12AC46 of the FAA and 
considered that certain contractual rights could Se regarded as an $asset’ for the purposes 
of a preservation order under that section. These contractual rights would Se those which 
lend themselves to Seing preservedD or those thatD if lostD would not Se ade7uately remedied 
Sy an award of damages. Ff there were other reasonaSly availaSle alternatives for securing 
the evidence or assetD then it could not Se said that the order was necessary.

*3) had argued that the inWunction was necessary to preserve the following contractual 
rights under the concession agreement which it asserted were $assets’ for the purposes of 
section 12AC46 of the FAA‘

9 the right to Se served a proper termination noticeM

9 the right to have any dispute resolved Sy an arSitral triSunal Sefore the contractual 
entitlements were destroyedM and

9 *3)’s interest in the land on which the airport was situated.

The Eourt of Appeal held that only the interest in land was a right whichD if infringedD could not 
Se remedied Sy an award of damages and could Se considered an $asset’ for the purposes 
of section 12AC46 of the FAA as the concession agreement granted *3) a suSlease with the 
$exclusive right to occupyD use and peacefully enWoy the site’ for a term of 2• years.

:oweverD the Eourt of Appeal held that the Salance of convenience did not favour an 
inWunction Seing granted. Ft held that damages would have Seen an ade7uate remedy for 
the 3aldives government’s alleged Sreaches of the concession agreementD and that it was 
not practical to grant an inWunction Secause the wide scope of the inWunction meant that 
the parties were liLely to repeatedly seeL directions from a Bingapore court on whether 
a particular act did or did not contravene the inWunction. &urtherD the inWunction could not 
Se practically oSeyed due to the Sreadth of the terms and the restrictions imposed on the 
3aldives government’s state functions in operating the airport.
Upen Wustice v the need for conkdentiality

The parties to the application at  issue in  A>T K Urs v  A>N Z2012+  B*:E 11, were 
co-respondents in a Bingapore arSitration. The claimant Selonged to a group of private 
e7uity funds and the arSitration concerned a dispute surrounding a shareholders’ agreement 
Setween A>N and the claimant. A>T Cas the maWority shareholder of A>N6 was not a party to 
the agreementD Sut agreed to Se Woined as a co-respondent.

The arSitral triSunal found in favour of the claimantD with A>T and A>N Seing Wointly and 
severally liaSle for damages and costs. A>T reached an agreement with the claimant to 
pay B=,• million in full satisfaction of the arSitral award and suSse7uently commenced 
proceedings against A>N seeLing a contriSution.

A>T kled the application to seal the court documents in the case against A>N. Ft pointed 
out that certain matters canvassed in the Bingapore arSitration would have to Se discussed 
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in the proceedings against A>ND including the arSitration awardD transcripts of the hearingD 
written suSmissionsD the terms of reference and the relevant agreements. A>T argued that 
the court documents should Se sealed so as to preserve the conkdentiality of the arSitration 
proceedings.

High Court Decision

The Eourt held thatD in deciding whether to seal the court documents in this caseD the principle 
of open Wustice must Se weighed against the need to preserve conkdentiality in arSitrationD 
with the latter Seing an important factor in the court’s exercise of discretion. Bections 22 and 
25 of the FAA re?ected the puSlic policy of Leeping arSitrationsD and all proceedings related 
to arSitrationD conkdential.

Fn the Eourt’s viewD there were several factors in this case that supported allowing the 
application to seal the kles‘

9 Soth A>T and A>N were party to the arSitrationM

9 there was nothing to indicate that there was a legitimate puSlic interest in not sealing 
the court documentsD as the suSWect matter of the dispute was purely commercialM 
and

9 A>N neither opposed nor consented to the applicationD as it was reserving the right 
to apply to stay the suSstantive proceedings on the grounds of lacL of Wurisdiction.

The Eourt held that the sealing of court documents in this case would not sti?e the 
development of arSitration Wurisprudence in Bingapore and accordinglyD found that there was 
no reason to compromise the conkdentiality of the arSitration and related proceedings that 
had Seen agreed to Sy the parties.
Fnterlocutory order not an $award’ under FAA

Fn PT PuLuafu Fndah K Urs v Jewmont Fndonesia btd K Anor Z2012+ B*:E 18HD the dispute 
revolved around certain contracts Setween the plaintiffs and the defendants.

The plaintiffs were Sound to discontinue two suits that had Seen commenced in the 
Fndonesian courtsD howeverD they did not do so and instead Segan proceedings for three more 
suits. The defendants then commenced proceedings Sefore BFAED seeLing and oStaining 
an interim anti-suit inWunction pursuant to rule 2,.1 of BFAE )ules Cthe Urder6. The Urder 
restrained the plaintiffs from continuing with all court proceedings that were pending in the 
Fndonesian courtsD or from commencing fresh proceedingsD pending a full hearing on the 
merits.

The :igh Eourt granted leave to enforce the Urder and the plaintiffs kled an application to set 
the order aside. The defendants opposed the application on the grounds thatD inter aliaD the 
court’s Wurisdiction to annul arSitral awards did not extend to the Urder as it was an interim 
measure.

High Court Decision

The :igh Eourt agreed with the plaintiffs and held thatD while it had the power to set aside 
an award of an arSitral triSunalD it did not have the Wurisdiction to set aside an interlocutory 
order. This was Secause an interlocutory order was not an $award’ under the FAA. Bection 2 
of the FAA deknes an $award’ as $a decision of the arSitral triSunal on the suSstance of the 
dispute and includes any interimD interlocutory or partial awards Sut excludes any orders or 
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directions made under section 12’. Bection 12 of the FAA lists the orders that are concerned 
with procedural matters or protective measures and do not determine the suSstantive merits 
of the claim. This includes $an interim inWunction or any other interim measure’.

The :igh Eourt held that the Urder was an interlocutory order under section 12 of the FAA 
and accordingly was not an $award’ under the FAA. The Urder was in effect an interim anti-suit 
inWunction restraining the plaintiffs from continuing proceedings in the Fndonesian courts and 
from commencing new proceedings pending arSitration andD as suchD it had only interim 
effect. Ft was intended only to maintain the status 7uo until the arSitral triSunal could hold a 
full hearing on the merits.
Additional award set aside for Sreach of natural Wustice

Bection 45C46 of Bingapore’s ArSitration Act CAA6D which is in pari materia to article 55C56 of the 
–JEFT)Ab 3odel baw on Fnternational Eommercial ArSitration C3odel baw6D provides that a 
party may re7uest the arSitral triSunal to maLe an additional award as to claims presented 
during the arSitral proceedings Sut omitted from the award. This re7uest must Se made 
within 50 days from receipt of the award and notice must Se given to the other party.

bV Fnfrastructure Pte btd v bim Ehin Ban Eontractors Pte btd and Anor Appeal Z2012+ B*EA 
•H involved an appeal Sy Soth parties relating to an additional award of $pre-award’ interest 
that was made Sy the arSitrator at the written re7uest of the defendant almost four weeLs 
after the issue of the suSstantive arSitral award. The award was made three days after 
receiving the defendant’s re7uest and without the arSitrator hearing the plaintiff’s position.

The plaintiff oSWected to not having the opportunity to present its position on the issue of 
pre-award interest and kled proceedings in the :igh EourtD praying that the award Se declared 
a nullity in that it was not an award made for the purposes of section 45C46 of the AAD or 
alternatively that it should Se set aside on the ground that it had Seen made in Sreach of 
natural Wustice. The :igh Eourt did not declare the award a nullity Sut set it aside for Seing 
made in Sreach of natural Wustice.

Court Of Appeal Decision

The Eourt of Appeal held thatD while section 45C46 of the AA did not specikcally stipulate that 
an arSitrator must hear additional evidence or arguments Sefore maLing an award under that 
sectionD the re7uirement to give notice contained an implicit re7uirement that the other party 
Se afforded the opportunity to respond to the re7uesting party’s re7uest for an additional 
award.

The Eourt held that section 45C46 therefore emSodied the following‘

9 –pon receiving a re7uest to maLe an additional awardD the arSitrator must give the 
other party the opportunity to respond to the 7uestion of whether section 45C46 had 
Seen properly invoLed in the sense that a claim presented for arSitration had Seen 
omitted.

9 The arSitrator had no Wurisdiction to maLe an additional award unless it could Se 
shown that his initial award had indeed omitted dealing with a claim.

9 Unce the triSunal decides that a claim has Seen omitted from the awardD it must 
maLe an additional award to deal with that omitted claim. Ft would not Se re7uired 
at this stage to call for or hear additional evidence or argumentsM howeverD it was not 
prevented from doing so if it deemed this necessary.
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Fn determining whether the award should Se set aside for Seing in Sreach of natural WusticeD 
the Eourt held that there must Se some causal connection Setween the Sreach of natural 
Wustice and the maLing of the award in order to estaSlish actual or real preWudice. &urtherD 
the test for deciding whether there had Seen real preWudice was not whether the triSunal 
would have arrived at a different decision if the matter had Seen fully arguedD Sut whether 
the Sreach of natural Wustice was merely technical and inconse7uential or whetherD as a result 
of the SreachD the arSitrator was denied the Senekt of arguments or evidence that had a real 
chance of maLing a difference to his deliSerations. The issue was whether the material could 
reasonaSly have made a differenceD rather than whether it would necessarily have done so.

Fn this caseD the plaintiff could reasonaSly have argued that the arSitrator’s award had already 
dealt with the 7uestion of pre-award interestD Secause the award had provided for post-award 
interest even though there was no need to do so. Un the face of itD the express provision 
of only post-award interest might reasonaSly appear to Se a deliSerate decision not to 
award pre-award interest and such an argumentD if madeD may have reasonaSly resulted in 
a different outcome. The Eourt of Appeal agreed that the test of preWudice was satisked and 
the award should Se set aside.
)esisting an award at enforcement stage for lacL of Wurisdiction 

Uur chapter last year discussed the case of )e zoseph javid %E Z2011+ B*:E 2,2D which 
was the krst application Sefore the Bingapore courts where the lead counsel in underlying 
arSitration proceedings was applying for ad hoc admission to appear in a Bingapore court 
on matters immediately arising from the same arSitration proceedings. The application 
succeeded and the suSstantive matter at issue came Sefore the Bingapore :igh Eourt in 
UctoSer 2012.

Fn Astro Jusantara Fnternational (N v PT Ayunda Prima 3itra Z2012+ B*:E 212D the plaintiffs 
and the defendants had Seen involved in a Woint venture that had failed. This failure gave rise 
to a dispute Setween the parties that resulted in the claimants commencing BFAE arSitration 
proceedings in Bingapore pursuant to an arSitration clause in the parties’ agreement 
governing the Woint venture CzNA6.

Uf the eight claimantsD only the krst to the kfth claimants were parties to the zNA. The sixth 
to the eighth claimants were aRliates of the krst to the kfth claimantsD Sut were not parties 
to the zNA. They had Seen involved in the provision of services envisaged under the zNA and 
were linLed to the dispute. Fnstead of having separate civil litigation proceedings Setween the 
sixth to the eighth claimants and the three respondents Cwho were all parties to the zNA6D the 
claimants applied to the arSitral triSunal to allow the sixth to the eighth claimants to Se Woined 
as parties to the arSitrationD and to further decide on the claims of those claimants against 
the respondents pursuant to rule 24.1CS6 of the BFAE )ules C200H edition6D which provided 
that a triSunal shall have the power to $allow other parties to Se Woined in the arSitration with 
their express consentD and maLe a single knal award determining all disputes among the 
parties in the arSitration’.

The respondents argued that the triSunal did not have the Wurisdiction to maLe such a 
declaration. The triSunalD howeverD allowed the claimants’ application and issued an award 
Cthe Woinder award6 knding that it did have the power to Woin the sixth to the eighth plaintiffs 
to the arSitration proceedings and that such Woinder was desiraSle and necessary in the 
interests of Wustice.
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–nder article 1, of the 3odel bawD the respondents could have appealed to the Bingapore 
courts against the Woinder award within 50 days of the maLing of the awardD on the Sasis that 
the triSunal did not have the Wurisdiction to maLe it. :oweverD they chose not to and instead 
proceeded to defend the suSstantive issues in the arSitrationD although they claimed that 
their actions were to Se taLen $without preWudice to Ztheir+ position that any triSunal which 
is constituted has and will have no Wurisdiction over any of the mattersD claims and reliefs’ 
made Sy the sixth to the eighth claimants against them.

After a suSstantive merits hearingD four other knal awards were suSse7uently made Sy the 
triSunalD including an award in favour of the claimants on the suSstantive issues in dispute 
Setween the parties. bong after the time stipulated for any setting-aside applications under 
article 54 of the 3odel bawD the claimants applied to enforce all kve awards in Bingapore 
Camong other Wurisdictions6D and oStained leave to do so. The second respondentD PT &irst 
3edia T(Y C&36D then challenged the enforcement of the awards and invoLed the triSunal’s 
alleged lacL of Wurisdiction as a ground to resist enforcement. The 7uestion was whether it 
was still aSle to raise the Wurisdiction issue at such a stageD or whether it was too late for it 
to do so.

High Court Decision

&3’s case on resisting enforcement rested on a distinction which they tried to draw Setween 
actively applying to set aside an award and passively resisting at the point when the 
counterparty sought to enforce the award. The :igh EourtD howeverD was not persuaded Sy 
this distinction. The Eourt krst explained thatD in respect of domestic international awardsD 
the FAA provided that where an award had not Seen set aside under any of the speciked 
groundsD it was recognised as knal and Sinding and not suSWect to any further grounds for 
refusal of enforcement. AccordinglyD any challenge to enforcement must also come as a 
challenge to the recognition of a domestic international award. The correct legal Sasis for 
a refusal to enforce was that there was no award to enforce CieD the award had Seen set 
aside6. A domestic international award could either Se recognised and not set asideD or not 
recognised and set aside.

Ff &3 wished to resist enforcement of the awardsD it could only do so Sy taLing positive 
steps to set them aside on one of the speciked grounds set out in article 54 of the 3odel 
baw. :oweverD in this caseD this avenue was no longer availaSle to it as it was outside the 
three-month time limit speciked in article 54. Although &3 argued that the grounds in article 
54 were still availaSle notwithstanding that the prescriSed time limits had expiredD it gave no 
valid reason why article 54C56D which estaSlished the three-month limitation period for the 
Sringing of a challengeD should Se divorced from article 54C26 where the grounds for setting 
aside were found. The Eourt agreed with the plaintiffs that recourse to a court under article 
54 was suSWect to Soth paragraphs C26 and C56. Ft was clear that article 54 meant to limit the 
grounds for setting aside an awardD as well as to ensure that any challenge was Srought 
promptly within the period speciked.

&3 also argued that a party was free to choose Setween setting aside an award or resisting 
its recognition and enforcement. The Eourt noted that this argument was founded on Soth 
article 5, of the 3odel bawD which q separately from article 54 on the setting aside of 
awards q speciked grounds for refusing recognition or enforcement of an award. :oweverD 
this argument was not valid as article 5, had Seen expressly excluded from the FAA. Ft was 
therefore not possiSle to imply the article 5, grounds SacL into the FAA.
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The Eourt also reWected &3’s argument that it was entitled to waitD having reserved and 
retained the right to invoLe lacL of Wurisdiction as a ground to resist enforcement. Vhile the 
Eourt accepted that a party was not oSliged to appeal under article 1,C56D a party that chose 
not to do so was taLen to accept the knality of the award on Wurisdiction. There was no avenue 
under the 3odel baw to participate in a hearing on the merits under protest without having 
lodged an appeal under article 1, if a party wished to properly and effectively retain its right 
to raise an oSWection to the triSunal’s Wurisdiction. As &3 had clearly conkrmed the Woinder 
award as knal Sy participating in the hearing on the merits without appealingD there was no 
further challenge permitted.

The Eourt held that the plaintiffs were immediately entitled to have the Woinder award 
recognised and enforced without any further challenge on Wurisdictional grounds. Allowing 
&3 to come in under the guise of refusal of recognition and enforcement to have a second 
Site at the cherry would Se contrary to the knality principle promoted Sy the 3odel baw.

&3 had appealed against the :igh Eourt’s decision which was heard in April 2015M at the time 
of writingD the Eourt of Appeal’s eagerly awaited decision has not Seen delivered.
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jomestic arSitral proceedings

The ArSitration ActD 1/40 CArSitration Act6 governs and regulates the arSitration proceedings 
conducted in PaListan and the enforcement of the domestic arSitral awards.

BuSWect to certain provisions of the ArSitration ActD the parties are free to adopt procedures of 
their choice for the conduct of arSitration proceedings. There are no notaSle national arSitral 
institutionsD hence there are no rules relating to the conduct of any domestic institutional 
arSitrations. The PaListani :igh Eourts have formulated certain rulesD mainly in the context 
of the ArSitration Act.

Ff the parties to an arSitration agreement cannot agree upon the appointment of an arSitrator 
within the prescriSed time limitD either of them may approach a civil court which will then 
maLe the necessary appointment. BimilarlyD if an arSitrator or umpire fails to proceed 
with arSitration after a re7uest Sy either partyD a new appointment may Se made with the 
intervention of the court. At the re7uest of either partyD a court may remove an arSitrator who 
unreasonaSly delays the arSitral process. The court may also remove an arSitrator who has 
committed misconduct Cpersonal or relating to the proceedings6. Fn such cases the court 
has the authority to kll such vacancy.

An arSitrator may refer 7uestions of lawD or the draft awardD to the court. The triSunal is not 
Sound Sy the court’s advice in relation to 7uestions of lawM howeverD it is Sound Sy the court’s 
review of the draft award. The parties mayD in their arSitration agreementD exclude the right of 
the triSunal to refer the draft award to the court for its review. The court mayD upon re7uest 
of either partyD modify or review an award where it appears that a part of the award is upon 
a matter not referred to arSitrationD or where the award is imperfect in form or contains an 
oSvious error. The court may itself remit an award where the award has left undetermined 
any matters that were referred to arSitrationD or where it has determined any matters not 
referred to arSitrationD or where the award is so indeknite as to Se incapaSle of execution. 
The court may also remit an award that does not give reasons in suRcient details.

–nder the ArSitration ActD the court willD on application of the arSitratorD summon the parties 
and witnesses to appear Sefore the arSitrator. Ff the parties or witnesses fail to appear 
Sefore the arSitrator and produce evidenceD the arSitrator may maLe an award on the Sasis 
of whatever evidence is Sefore him or her. The recalcitrant party will Se suSWect to the 
same sanctions as are availaSle in court proceedingsD including the issue of a warrant of 
arrest re7uiring the party to appear and produce documents. The courts may order the 
preservationD interim custody or sale of any goods that form part of the suSWect matter of 
the arSitration. The courts may also order the detentionD preservation or inspection of any 
property or thing that forms part of the suSWect matter of the arSitration.

The award given Sy an arSitrator or umpire is knal and cannot Se appealed on a point of law. 
:oweverD appeals are permissiSle where there has Seen any procedural irregularity.
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The ArSitration Act provides that if the court sees no cause to remit or set aside the awardD 
after the expiration of the time allowed for either party to apply for the arSitral award to Se set 
asideD the court will proceed to pronounce Wudgment and issue a decree. Buch a decree may 
only Se appealed if it is in excess ofD or not in accordance withD the arSitral award. The decree 
passed Sy the court may Se executed Sy a party in whose favour it is passed Sy kling an 
execution application Sefore a civil court of competent Wurisdiction in the manner laid down 
in the Eode of Eivil ProcedureD 1/08.

Vhere a party to an arSitration agreement governed Sy the ArSitration Act commences legal 
proceedings against another party to such arSitration agreement in respect of any matter 
agreed to Se referred to arSitrationD the ArSitration Act entitles such other party to apply to 
the Wudicial authority Sefore which the proceedings are pending to stay the legal proceedings. 
:oweverD such application has to Se made Sefore kling a reply or taLing any other steps in 
such legal proceedings. The Wudicial authority is not Sound to order stay of legal proceedings 
in every case and may proceed with the legal proceedings notwithstanding the arSitration 
agreement. Fn this caseD further arSitration proceedings will Secome invalid if prior notice of 
the commencement of legal proceedings was given to the arSitrator.
The Jew OorL Eonvention regime

PaListan is a party to the Eonvention on the )ecognition and Inforcement of &oreign ArSitral 
AwardsD 1/•8 Cthe Jew OorL Eonvention6. PaListan signed the Jew OorL Eonvention on 50 
jecemSer 1/•8 and ratiked it with signikcant delay on 14 zuly 200•.

FnitiallyD the Jew OorL Eonvention was implemented in the country through successive ad 
hoc presidential decreesD called ordinances. The last of such ordinances expired on 1H 
August 2010. Un 1• zuly 2011D a permanent legislation CieD the )ecognition and Inforcement 
CArSitration Agreements and &oreign ArSitral Awards6 ActD 2011 Cthe JOE Act66 was enacted 
Sy parliament to fully implement in PaListan the Jew OorL Eonvention.

The JOE Act applies to international arSitration agreements made at any timeD and to foreign 
arSitral awards made on or after 14 zuly 200•. A local court has recently held that if a 
foreign arSitral awardD otherwise covered Sy the Jew OorL EonventionD is made pursuant 
to an arSitration agreement governed Sy PaListani lawD it would Se treated as a domestic 
award and the provisions of the ArSitration Act would apply to such foreign arSitral award. 
This matter is now Sefore the Bupreme Eourt in appeal and it is liLely that the court would 
overrule this decision.

The JOE Act oSliges a local court sei;ed of a matter covered under an international 
arSitration agreement to stay the Wudicial proceedings pending Sefore it upon an application 
made Sy a party to such agreementD and to direct the parties to refer the matter to arSitration 
unless the court knds that the arSitration agreement is voidD inoperative or incapaSle of Seing 
performed.

A :igh Eourt has exclusive Wurisdiction to deal with all matters related to the JOE Act. A :igh 
Eourt is the second highest court of the country and the grant of exclusive Wurisdiction to 
such a court re?ects PaListan’s commitment to the regime estaSlished pursuant to the Jew 
OorL Eonvention. Bection , of the JOE Act oSliges a :igh EourtD upon an application kled Sy a 
party in whose favour a foreign arSitral award is issuedD to recognise and enforce the foreign 
arSitral award in PaListan in the same manner as a Wudgment or an order of a PaListani court. 
A foreign arSitral award enforceaSle under the JOE Act is treated as Sinding for all purposes 
on persons as Setween whom it was made. The court is entitled to refuse recognition and 
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enforcement of a foreign arSitral award only on grounds mentioned in section H of the JOE 
Act which are the same as laid down in article • of the Jew OorL Eonvention. :oweverD as 
mentioned aSoveD one PaListani :igh Eourt has now held that the a foreign arSitral award 
made pursuant to an arSitration agreement governed Sy PaListani law would Se treated as 
a domestic award to which the JOE Act will not apply. The court held thatD since the JOE 
Act did not specikcally repeal the ArSitration ActD enforcement of such arSitral awards may 
Se refused on any of the grounds laid down in the ArSitration Act. This Wudgment has indeed 
produced signikcant confusion on this particular issue and until such time that the Bupreme 
Eourt gives its authoritative kndingD amSiguity on this issue will continue.

Prior to the enactment of legislation that enforced the Jew OorL Eonvention in PaListanD the 
enforcement of international arSitration agreements was within a local court’s discretion. 
The case law which developed in PaListan on this issue generally favoured enforcement of 
international arSitration agreementsM howeverD in some instances the local courts refused 
to enforce international arSitration agreements. bocal courts generally considered the 
following factors for deciding whether or not to enforce international arSitration clauses of 
international agreements‘ the place where the disputed transaction was to Se carried outM 
the place where relevant evidence was readily availaSleM the Salance of convenienceM and the 
knancial Surden on the parties if they were referred to international arSitration.

The aSove position has signikcantly changed following the enactment of the JOE ActD which 
re7uires a local court sei;ed of a matter covered under an arSitration clause to which the 
Jew OorL Eonvention applies to stay the local Wudicial proceedings and direct the parties to 
refer the matter to arSitration. The only ground upon which the local court is entitled to refuse 
stay of legal proceedings is where the arSitration agreement is null and voidD inoperative or 
incapaSle of Seing performed. ElearlyD the discretion which was allowed to the local courts 
in the old regime has now Seen severely curtailed.

The Jew OorL Eonvention has Seen enforced in PaListan since 200•. The JOE Act provides 
an expeditious procedure for the enforcement of foreign arSitral awards covered under the 
Jew OorL Eonvention. As discussed aSoveD local :igh Eourts have exclusive Wurisdiction in 
relation to all matters arising out of the Jew OorL Eonvention. Pursuant to the JOE Act these 
courts are not re7uired to strictly follow the archaic and cumSersome procedures laid down 
in the civil procedure code in relation to the proceedings instituted under the JOE Act.

jespite the fact that the procedure for the enforcement of foreign arSitral awards has Seen 
streamlined in the JOE Act local courts seem to Se lagging Sehind in its enforcement. There 
have Seen instances in which local courts have applied certain stringent re7uirements of the 
civil procedure code in enforcement proceedingsD such asD for instanceD framing of issues 
and calling the parties to produce their oral and documentary evidence. Vhile under the 
JOE Act the enforcement proceedings are supposed to Se summary in nature in practice 
such proceedings have remained pending for several years in local courts. The federal 
government’s failure to issue the re7uired rules under section / of the JOE ActD which lay 
down the procedure to Se applied Sy local courts for handling these mattersD is one reason 
for the delays in the enforcement of foreign arSitral awards. There also appear to Se capacity 
issues among local courtsD which fre7uently treat enforcement proceedings in the same 
manner as they treat ordinary civil proceedings.

)ecentlyD superior courts of PaListan have started to proactively exercise their constitutional 
power of Wudicial review even in matters covered Sy international arSitration agreements. 
The courts generally exercise these powers in the puSlic interestD mainly to protect the 
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puSlic exche7uer either suo moto or on the Sasis of petitions kled Sy third party pro Sono 
puSlicos. Ft is oSserved that interested parties often approach local courts through kctitious 
pro Sono puSlicos to wriggle out of their international arSitration agreements. &re7uentlyD 
the government and government-owned entities use alleged corruption in the formation of 
contracts and their own non-adherence to internal governmental procedures as a Sasic for 
convincing a local court to declare void an international contract.
FEBFj regime

PaListan is also a party to the Eonvention on the Bettlement of Fnvestment jisputes Setween 
Btates and Jationals of Uther Btates of 1/,• Cthe Vashington Eonvention6. PaListan 
had signed the Vashington Eonvention on , zuly 1/,• and ratiked it on 1• BeptemSer 
1/,,. :oweverD as per the re7uirements of PaListani lawD no legislation was enacted until 
the promulgation of ArSitration CFnternational Fnvestment jisputes6 UrdinanceD 200H to 
incorporate the Vashington Eonvention into the municipal laws of PaListan.

biLe the Jew OorL EonventionD the Vashington Eonvention too was initially implemented 
in PaListan through successive ad hoc Urdinances until 28 April 2011D when a permanent 
legislation to implement the Vashington Eonvention was passed Sy the Parliament called 
the ArSitration CFnternational Fnvestment jisputes6 ActD 2011 Cthe AFFj Act6.

Bection 5 of the AFFj Act entitles a person seeLing recognition and enforcement of an arSitral 
award issued Sy the Fnternational Eentre for Bettlement of Fnvestment jisputes CFEBFj6 to 
have the arSitral award registered in a local :igh Eourt suSWect to proof of any matters that 
may Se prescriSed.

An arSitral award registered under section 5 of the AFFj Act is treated as a Wudgment of a 
local :igh Eourt to Se executed Sy the :igh Eourt in the same manner as its own Wudgments. 
:oweverD enforcement of an award against the government may Se refused Sy the court on 
the grounds on which a local court Wudgment may not Se enforced against it.

The AFFj Act specikcally deSars the local courts from applying the provisions of the 
ArSitration Act to proceedings instituted under the Vashington Eonvention. There isD 
howeverD no provision in the AFFj Act prohiSiting local courts from taLing cognisance of 
matters or disputes which are covered under the Vashington Eonvention. BimilarlyD the AFFj 
Act does not contain any provision oSliging the local courts to stay the legal proceedings 
instituted Sefore them in respect of matters covered under the Vashington Eonvention.

The AFFj Act empowers the federal government to maLe rules regarding registration of 
arSitral awards issued pursuant to the Vashington Eonvention and the standards of proof 
thereunder. Jo rules have so far Seen framed Sy the federal government in this regard. 
Jeedless to sayD amSiguity surrounds this whole issue as the government has so far not 
shown any inclination of issuing any such rules.

The AFFj Act does not contain any provisions regarding Wudicial assistance Sy the local courts 
for evidence-gathering during arSitration proceedings conducted Sy FEBFj. BimilarlyD there is 
no provision in the AFFj Act empowering the local courts to order the preservationD interim 
custody or sale of any goods that form part of the suSWect matter of an FEBFj arSitration or 
to order the detentionD preservation or inspection of any property or thing that forms part of 
the suSWect matter of an FEBFj arSitration.

The case law developed in PaListan earlier  on dealing with international  arSitration 
agreements providing for FEBFj arSitration and enforcement of foreign arSitral awards issued 
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under the Vashington Eonvention seems to have now Secome redundant on account of the 
new legal regime now in place in the country. Jo worthwhile case law has so far developed 
under the AFFj Act since it is a Srand new piece of legislation. :oweverD certain high-prokle 
arSitration proceedings involving federal and provincial governments and foreign investors 
are currently pending Sefore FEBFj and FEE triSunals. Vhen matters arising out of these 
arSitration proceedings would come Sefore local courts the position of local courts on the 
AFFj Act and the Vashington Eonvention would Se clariked.
Uther foreign arSitral awards

Eertain foreign arSitral awards may Se enforceaSle in PaListan under the ArSitration 
CProtocol and Eonvention6 ActD 1/5H. A foreign arSitral award that is not covered under any of 
the aforementioned legalisations may still Se enforceaSle in PaListan through ordinary civil 
courtsD which can treat a foreign arSitral award as merely a cause of action.
Fnterim relief

Une important issue is whether or not a recourse may Se made to the provisions of section 
41 of the ArSitration Act for oStaining an inWunction in aid of actual or intended arSitration 
proceedings Sefore an FEBFj or an FEE triSunal. Bection 41 of the ArSitration Act grants 
certain specikc powers to a civil court in relation to arSitration proceedings. These powers 
include matters such as preservationD interim custodyD sale of any goods which are suSWect 
matter of the referenceD interim inWunctionD appointment of a receiverD etc.

A party to arSitration proceedings may approach the competent court for the granting of 
an interim inWunction under section 41 of the ArSitration Act against any other party to 
such arSitration proceedings. An important 7uestionD which largely remains unanswered 
in PaListanD is whether or not a local court may Se approached under section 41 of the 
ArSitration Act for the granting of an interim inWunction in aid of arSitration proceedings Seing 
conducted outside of PaListan.

Bection 4H of the ArSitration Act states that the provisions of the ArSitration Act apply to all 
arSitrations and to all proceedings thereunderD save those otherwise provided Sy any law that 
is currently in force. Bection H of the AFFj Act states that the provisions of the ArSitration Act 
shall not apply to proceedings pending pursuant to the Vashington Eonvention. Fn view of 
this provisionD it appears that a recourse may not Se made to section 41 of the ArSitration 
Act for the grant of an interim inWunction in aid of arSitration proceedings pending pursuant 
to the FEBFj Eonvention.

There appears to Se no provision in the AFFj Act which may empower a local court to issue 
an interim inWunction in aid of arSitration proceedings Sefore an FEBFj triSunal. &urthermoreD 
the AFFj Act does not contain an express provision oSligating the local courts to implement 
any interim decision of an FEBFj triSunal issued under article 4H of the FEBFj Eonvention 
regarding provisional measures to preserve the respective rights of the parties.

Ft is important to note that no provision of the JOE Act specikcally ousts the applicaSility of 
the ArSitration Act to matters governed Sy the JOE Act. Vhile the provisions of the ArSitration 
ActD to the extent of inconsistencyD do not apply to matters governed Sy the JOE ActD it 
appears that the provisions of the ArSitration Act may continue to apply insofar as they are 
not in con?ict with the JOE Act. This may include a recourse to section 41 of the ArSitration 
Act for the grant of an interim inWunction in aid of the arSitration proceedings Sefore an FEE or 
any other triSunal excluding an FEBFj triSunal. Jo case law has so far developed to clarify this 
issue. Buch application of the ArSitration Act to matters related to international arSitration 
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proceedings would Se unusual as the ArSitration Act was not intended to deal with matters 
related to foreign arSitration agreements and proceedings.

Ft is to Se further noted that this is an extremely sensitive area of PaListani lawD as the 
ArSitration Act has a notorious reputation for sti?ing arSitration proceedings. &or instanceD 
section 54 of the ArSitration Act is fre7uently used to stay arSitration proceedings in cases in 
which the parties have valid arSitration agreements. The issue of maLing any recourse to the 
ArSitration Act is fraught with diRcultyD as once it is admitted that there is an application of 
the ArSitration Act to an agreement containing a foreign arSitration clauseD it would then Se 
diRcult to stop the court from applying those provisions of the ArSitration Act to international 
arSitration agreements for which this law is dreaded. A local court has already taLen this path 
and held that since the JOE Act did not expressly repeal the ArSitration ActD the remedies 
availaSle to a party under the ArSitration Act 1/40 remain availaSle.
The author would liLe to thanL Ba7iS 3aWeedD an associate in the krmD for his invaluaSle 
assistance in the writing of this article.

Khan & Associates
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Fntroduction

Overview Of Arbitration In New Zealand

ArSitration is widely used and understood in Jew >ealandD which was an early adopter 
of the –JEFT)Ab 3odel baw on Fnternational Eommercial ArSitration 1/8• C3odel baw6. 
As a practical matterD arSitration is increasingly selected for the resolution of signikcant 
contractual disputes in place of :igh Eourt litigation.

The ArSitration Act  1//, governs all  forms of  arSitration in  Jew >ealandD  whether 
commercial  or consumerD  domestic or international.  The Act was drafted under the 
leadership of Bir Yenneth YeithD then the president of the Jew >ealand baw Eommission 
and now a memSer of the Fnternational Eourt of zustice. The Act is closely Sased on the 
3odel bawD which is incorporated Cincluding the 200, amendments6 into schedule 1D with 
only minor modikcations.

The express purposes of the Act include the promotion of consistency of arSitral regimes 
Sased on the 3odel bawD and Setween the international and domestic arSitral regimes in 
Jew >ealand. Jew >ealand courts and arSitral triSunals are expressly empowered to refer 
to the travaux pr_paratoires of the 3odel baw in interpreting the Act. Jew >ealand’s Wudiciary 
has Seen sensitive to the fact that the Act is Sased on model legislation which aims at 
international harmonisationD and has generally sought to interpret the Act in an international 
context.

Structure Of The Arbitration Act 1996

The Act contains two primary schedules‘ a mandatory schedule 1D closely Sased upon the 
3odel bawM and an optional schedule 2D incorporating additional procedural rules q including 
the possiSility of an appeal on a 7uestion of law. (y section , of the ActD schedule 2 applies to 
a domestic arSitration unless the parties agree otherwiseM and to an international arSitration 
only if the parties so agree.

This means that a simple arSitration clause selecting the seat of arSitration as Jew >ealand 
willD Sy defaultD Se conducted under the 3odel baw. Vhether additional procedural rules will 
also apply depends upon whether the arSitration is domestic or international.

The sections of the Act principally dekne its purposes Csection •6D its scope of application 
to different classes of disputes Csections , to 116 and the general powers and liaSilities of 
arSitrators Csections 12 and 156. They also includeD as sections 14A to 14FD a conkdentiality 
code inserted in 200H.

A third schedule to the Act annexes the arSitration treaties to which Jew >ealand is partyD 
Seing the 1/•8 Jew OorL EonventionD the 1/25 *eneva Protocol on ArSitration Elauses and 
the 1/2H *eneva Eonvention on the Ixecution of &oreign ArSitral Awards.

Arbitral Institutions And Rules In New Zealand

3ost arSitration conducted in Jew >ealand is ad hoc and often conducted solely under the 
auspices of the Act. The use of ad hoc procedural rulesD such as the –JEFT)Ab ArSitration 
)ulesD is still relatively rare. 3any users instead rely on the procedural rules and guidance 
provided Sy the ActD particularly the optional schedule 2 containing useful default rulesD 
including for the appointment of arSitrators without court or institutional intervention and 
an optional appeal on a 7uestion of law.
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The prevalence of international arSitration is increasing with the gloSalisation of Jew 
>ealand’s  economyD  as  greater  numSers  of  Jew  >ealand  companies  and  offshore 
counterparties sign contracts containing arSitration clauses. JeverthelessD in practiceD many 
arSitrations re?ect a hySrid culture incorporating elements of domestic court practice as well 
as international arSitration Sest practice. This culture is evolving as documents such as the 
F(A )ules on the TaLing of Ividence in Fnternational Eommercial ArSitrations CF(A )ules6 
Secome increasingly widely Lnown.

Jew >ealand has a local arSitration institutionD the Jew >ealand jispute )esolution 
Eentre CJ>j)E6D which offers a variety of arSitration rules. The most popular international 
institutional rules would appear to Se those of the Fnternational EhamSer of Eommerce CFEE6 
and the Bingapore Fnternational ArSitration Eentre CBFAE6.

The Role Of The Courts

Une of the purposes of the Act is to $redekne and clarify the limits of Wudicial review of the 
arSitral process and arSitral awards’. The starting point in considering the role of the Jew 
>ealand courts with respect to arSitrations is article • of schedule 1‘ $Fn matters governed Sy 
this scheduleD no court shall intervene except where so provided in this schedule.’

A principal oSWective of this provision in the 3odel baw was to conkrm that the only 
permissiSle recourse against an arSitral award was an application to have the award 
set aside on the limited grounds contained in article 54. This oSWective was deliSerately 
moderated Sy the inclusion of clause • of schedule 2D which q where it applies q also permits 
an award to Se appealed on a 7uestion of law.

The Ley areas of possiSle intervention in arSitral proceedings Sy a Jew >ealand court are the 
following‘

9 court assistance to uphold the arSitration agreementD including its enforcement 
through a stay of court proceedings Cwhere the offending proceedings are Srought 
in a domestic court‘ article 8C16D schedule 16 or the issuance of an anti-suit inWunction 
Cwhere the offending proceedings are Srought in a foreign court6M

9 court assistance to ensure the proper commencement of the arSitration proceedingsD 
including the appointment of the arSitral triSunal Carticle 11C16D schedule 1M see clause 
1D schedule 26D considering challenges to triSunal memSers Carticle 15C56D schedule 16 
and conkrming replacement of arSitrators Carticle 14C16D schedule 16M

9 court assistance with interim measures in support of the arSitration proceedings 
Carticles /D 1Hb and 1H3D schedule 16M

9 court assistance with the conduct of the arSitral proceedings themselvesD primarily 
including assistance in oStaining evidence Carticle 2HD schedule 1M and clause 5D 
schedule 26M

9 court  assistance  in  relation  to  the  conkdentiality  of  arSitration  proceedings 
CprincipallyD section 14I of the Act6M

9 court review of domestic arSitral orders and awards Carticles 1,C56 and 54D schedule 
1M and clauses 4 and •D schedule 26M and

9 court recognition and enforcement of arSitral awards Carticle 5,D schedule 16.

Eommencing arSitration

Arbitration Agreements
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Article H of schedule 1D which closely follows the 3odel bawD provides that an arSitration 
agreement may Se made orally or in writing. Ft may Se in the form of an arSitration clause 
in a contract or in the form of a separate agreement. There are no Lnown examples in Jew 
>ealand case law of any oral arSitration agreement having Seen proved where its existence 
was disputed Sy the parties.

Bection 11C16 of the Act contains special provisions in respect of consumer arSitration 
agreements. These provisions apply where a person enters into a contract as a consumer 
and the contract contains an arSitration agreement. Fn this situationD the arSitration 
agreement is enforceaSle against the consumer only if two conditions are met‘

9 the consumerD Sy separate written agreement entered into Sy the consumer and the 
other party to the contract after a dispute has arisen out ofD or in relation toD that 
contractD certikes thatD having read and understood the arSitration agreementD the 
consumer agrees to Se Sound Sy itM and

9 the separate written agreement must disclose Cif it is the case6 that all or any of the 
provisions of schedule 2 do not apply to the arSitration agreement.

&or the purposes of section 11C16D a person enters into a contract as a consumer if that 
person is an individual and enters into the contract otherwise than in tradeD and if the other 
party to the contract enters into that contract in trade.

Arbitrability

There are very few disputes that cannot Se arSitrated. The term $arSitration agreement’ is 
dekned in section 2C16 of the Act as meaning $an agreement Sy the parties to suSmit to 
arSitration all or certain disputes which have arisen or which may arise Setween them in 
respect of a dekned legal relationshipD whether contractual or not’. Nirtually all disputes 
Setween parties involving alleged Sreach of civil oSligations will meet this deknitionD and the 
oSligation need not Se contractual in nature. &or instanceD disputes involving antitrust and 
consumer protection legislation have Seen held amenaSle to arSitration.

Bection 10 provides that a dispute may not Se determined Sy arSitration if the arSitration 
agreement is $contrary to puSlic policy’ or ifD under any other lawD the dispute is not capaSle 
of determination Sy arSitration. The $puSlic policy’ threshold is a very high Sar.

Appointing The Arbitral Tribunal

The parties may appoint the arSitral triSunal in accordance with whatever procedure they 
have agreed in the arSitration agreement.

&ailing such agreementD the appointment rules in article 11 of schedule 1 are thatD in an 
arSitration with three arSitrators and two partiesD each party may appoint one arSitratorD and 
the two arSitrators thus appointed must appoint the third arSitrator. Fn an arSitration with a 
sole arSitrator the parties must agreeM if they do notD the appointment must Se madeD upon 
re7uest of a partyD Sy the :igh Eourt.

The :igh Eourt is also empowered to maLe appointments where the parties’ appointment 
machinery has failed Cunless the parties’ agreement on the appointment machinery provides 
other means for securing the appointment6. There is no appeal from any appointments made 
Sy the :igh Eourt.
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There is an alternative procedure for appointing the arSitral triSunal set out in clause 1 of 
the optional schedule 2. This provides thatD for the purposes of article 11 of schedule 1D 
the parties are taLen as having agreed on the procedure for appointing the arSitral triSunal 
as set out in clause 1D unless the parties agree otherwise. Elause 1 then sets out a default 
$7uicL draw’ procedure in the event of partiesD including a third-party institutionD failing to 
appoint any re7uired arSitrators. This permits a party to specify Sy written communication 
the details of the party’s or institution’s default in appointment and to propose thatD if the 
default is not remedied in a period of not less than seven daysD a person named in the written 
communication shall Se appointed as arSitrator. This is a form of self-help remedy which 
permits the appointment of a triSunal without the intervention of an institution or the :igh 
Eourt.

Ft also creates opportunities for gamesmanship. The krst party to serve a valid notice canD in 
this wayD seeL to insist upon the identity of the relevant appointment. The :igh Eourt has 
conkrmedD howeverD that a $7uicL draw’ notice cannot Se served unless and until a party 
has Seen given a reasonaSle time to maLe an appointment. Ff served too earlyD the notice 
will Se ineffective. JonethelessD this uncertainty creates potential scope for confusion over 
precisely when a $7uicL draw’ notice will Se valid and effective.

The two other relevant powers of the :igh Eourt are to assist in determining challenges to 
arSitrators Carticle 15C566 and applications to remove an arSitrator who has Secome unaSle 
to act Carticle 14C166. There is some Calthough relatively little6 case law under either provision.

Article 12 of schedule 1 adopts the 3odel baw positionD which re7uires a person who 
is approached in connection with that person’s possiSle appointment as an arSitrator to 
disclose any circumstances liLely to give rise to WustikaSle douSts as to that person’s 
impartiality or independence. Jew >ealand law on how this provision is to Se applied is now 
liLely to Se in?uenced Sy the leading case regarding Wudicial impartialityD Baxmere Eompany 
btd v Vool (oard jisestaSlishment Eompany btd Z200/+ J>BE 122D Z2010+ 1 J>b) H,D in 
which the Bupreme Eourt conkrmed that apparent Sias will Se shown $if a fair-minded lay 
oSserver might reasonaSly apprehend that the Wudge might not Sring an impartial mind to 
the resolution of the 7uestion the Wudge is re7uired to decide’.

Court Assistance In Upholding The Arbitration Agreement

Article 8C16 of schedule 1 provides for a mandatory stay of Jew >ealand court proceedings 
commenced in Sreach of an arSitration agreementD suSWect only to the exceptions that‘

9 the arSitration agreement was null and voidD inoperative or incapaSle of Seing 
performedM or

9 that there is not in fact any dispute Setween the parties with regard to the matters 
agreed to Se referred.

The second exception is one of the few changes made to the 3odel baw when it was 
adopted in Jew >ealand. This controversial exception was added to preserve a route for 
swiftly disposing of applications for a stay Sy a party whoD although they wished to seeL 
arSitrationD has no arguaSle defence to claims made in that arSitration. Ft has Seen Wudicially 
interpreted to preserve the :igh Eourt’s summary Wudgment Wurisdiction.

The matter recently came Sefore the Eourt of Appeal again in >urich Australian Fnsurance btd 
v Eognition Iducation btd Z2015+ J>EA 180. After a careful examination of the countervailing 
policy argumentsD the Eourt conkrmed that a stay may Se refused where summary Wudgment 

New Zealand Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/new-zealand?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk  RETURN TO kYKKAvL

can properly Se granted. The impact of this decision on foreign parties mayD howeverD Se 
ameliorated Sy kling a protest to the Wurisdiction of the Jew >ealand court. At the time of 
writingD leave to appeal that decision had Seen sought from Jew >ealand’s highest courtD 
the Bupreme Eourt.

Interim Measures

Jew >ealand was the krst country to adopt the 200, –JEFT)Ab revisions on interim 
measures. ArSitrators have wide powers to issue interim measures and other forms 
of preliminary relief. jetailed provisions on interim measures and preliminary orders q 
corresponding to those now appearing in the 3odel baw q appear in articles 1H to 1H3 of 
schedule 1D which were inserted and came into force on 18 UctoSer 200H.

–nless otherwise agreed Sy the partiesD the arSitral triSunal may grant an $interim measure’ 
at the re7uest of a party. An interim measure is dekned in article 1H as meaning $a temporary 
measure Cwhether or not in the form of an award6’ Sy which a party is re7uired $at any time 
Sefore any award is made in relation to a dispute’ to carry out all or any of the following 
speciked tasLs‘

9 Ci6 to maintain or restore the status 7uo pending the determination of the disputeM

9 Cii6 to taLe action that would preventD or refrain from taLing action that is liLely to causeD 
current or imminent harm or preWudice to the arSitral proceedingsM

9 Ciii6 to provide a means of preserving assets out of which a suSse7uent award may 
Se satiskedM

9 Civ6 to preserve evidence that may Se relevant and material to the resolution of the 
disputeM and

9 Cv6 to give security for costs.

The standard that must Se met for granting an interim measure is set out in article 1H(. An 
applicant for an interim measure of the Linds mentioned in Ci6D Cii6 or Ciii6D aSoveD must satisfy 
the arSitral triSunal of three matters‘

9 that harm not ade7uately reparaSle Sy an award of damages is liLely to result if the 
measure if not grantedM

9 that  the harm suSstantially  outweighs the harm that is  liLely  to result  to the 
respondent if the measure is grantedM and

9 that there is a reasonaSle possiSility that the applicant will succeed on the merits of 
the claim.

Fnterim measures are applied for on notice to the other party and will Se determined Sy the 
arSitral triSunal after hearing from Soth parties. :oweverD there is also scope for the arSitral 
triSunal to grant a $preliminary order’ without notice to the respondent.

A $preliminary order’ is dekned in article 1H as meaning $an order directing a party not to 
frustrate the purpose of an interim measure’. Article 1HE provides that a claimant mayD unless 
otherwise agreed Sy the partiesD apply for a preliminary order without notice to any other 
party when maLing a re7uest for the interim measure to Se granted.

The arSitral triSunal may issue a preliminary order if it considers that prior disclosure of 
the re7uest for the interim measure to the respondent risLs frustrating the purpose of the 
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measure. The applicant for a preliminary order must satisfy the arSitral triSunal of the same 
matters Cmodiked as necessary6 of which the triSunal must Se satisked when granting an 
interim measure Cas set out in article 1H(6.

Article / of the 3odel baw Creproduced as article /C16 of schedule 1 of the Act6 maLes no 
Wudgment as to whether the arSitral triSunal or the courts should have priority when it comes 
to issuing interim measures of protection. :oweverD in practiceD the parties should ordinarily 
apply krst to the arSitral triSunal if it has Seen formed. The Act elaSorates on article / of 
the 3odel baw Sy providing that where a party applies to the court for an interim measure of 
protection and the arSitral triSunal has already ruled on any matter relevant to the applicationD 
the court shall treat the ruling or any knding of fact made in the course of the ruling as 
conclusive for the purpose of the application to the court.

Articles 1Hb and 1H3 provide for recognition and enforcement Cand for grounds for refusing 
recognition and enforcement6 of interim measures granted Sy the arSitral triSunal. Article 
1HbC16 provides that interim measures must Se recognised as Sinding andD unless otherwise 
provided Sy the arSitral triSunalD enforced upon application to a competent court. The court 
may refuse recognition or enforcement of an interim measure on essentially the same limited 
grounds as for an award.

Article 1H* provides that a provisional order Cas opposed to an interim measure6 is Sinding 
on the parties Sut is not enforceaSle Sy a court and does not constitute an award.
The arSitral proceedings

The Powers Of The Arbitral Tribunal

An arSitration agreementD unless otherwise agreed Sy the partiesD is deemed to provide that 
an arSitral triSunal may award any remedy or relief that could have Seen ordered Sy the 
:igh Eourt if the dispute had Seen the suSWect of civil proceedings in that courtD as well as 
interest on that award Csection 126. This conkrms the aSility of arSitrators to award relief 
under domestic statutes such as the &air Trading Act 1/8, and the Eommerce Act 1/8,.

Vhere the parties have not agreedD Sefore or during the arSitral proceedingsD on relevant 
procedural mattersD the arSitral triSunal is empowered to conduct the arSitration in such a 
manner as it considers appropriateD suSWect only to the mandatory provisions of schedule 
1. Ixamples of provisions which expressly empower the arSitral triSunal to decide matters 
Csometimes only in the event the parties do not agree6 include‘

9 article 1/C26D relating to the default procedural powers of the arSitral triSunal in 
conducting the proceedingsD including the power to $determine the admissiSilityD 
relevanceD materialityD and weight of any evidence’M

9 article 20D relating to the place of arSitration and the location of hearingsM

9 article 22D relating to the language of the arSitrationM

9 article 25C16D relating to the time for kling statements of claim and defence Cand 
whether documentary evidence is kled simultaneously or at a later date6M

9 article 25C26D relating to whether an amendment of a statement of claim or defence 
should Se allowed having regard to the delay in maLing itM

9 article 24C16D relating to whether oral hearings should Se heldD and the nature of such 
hearings CSut oral hearings must Se held at the re7uest of any party unless the parties 
have agreed that no hearings shall Se held6M
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9 article 51C•6D whether a sum directed to Se paid in an award shall carry interestM and

9 article 52C26D when the proceedings terminate.

Mandatory Provisions Of Schedule 1

Bome provisions of schedule 1 are mandatory. Articles 4 and 54C26Civ6 of schedule 1 refer to 
the existence of provisions $of this schedule from which the parties cannot derogate’.

Jew >ealand case law hasD generally in accordance with the travaux pr_paratoires to the 
3odel bawD identiked articles 18 and 24C26D 24C56 as mandatoryD with the result that the 
article 54 and 5, standards for review and recognition are also non-derogaSle. The article 
12 challenge right has also Seen identiked as mandatoryD presumaSly in the sense of 
estaSlishing a minimum standard of impartiality and independence.

ConWdentiality

ArSitrations are generally  conkdential.  The Act  contains a detailed code relating to 
conkdentiality of arSitral proceedings and court proceedings involving arSitrations. Two 
general presumptions may Se seen as underpinning the detailed conkdentiality provisions. 
The krst is that arSitrations are to Se conducted in private and are to Se suSWect to 
conkdentiality. The second is that any court proceedings involving arSitral proceedings 
are generally to Se conducted in puSlic and are not suSWect to conkdentiality oSligations. 
3echanisms to displace these presumptions in appropriate cases are provided.

(y section 14A of the ActD arSitral proceedings must Se conducted in private. Bection 14( 
provides that arSitration agreements are deemed to provide that the parties and the arSitral 
triSunal must not disclose $conkdential information’.

$Eonkdential information’ is dekned widely in section 2C16 as meaning $information that 
relates to the arSitral proceedings or to an award made in those proceedings’ and includes‘ all 
pleadingsD suSmissionsD statements or other information that a party supplies to the arSitral 
triSunalM any evidence supplied to the arSitral triSunalM any notes made Sy the arSitral triSunal 
of suSmissions or evidence Sefore itM any transcript of oral evidence or suSmissions givenM 
and any rulings and awards of the arSitral triSunal.

Bection 14E of the Act provides limited circumstances in which a party or an arSitral triSunal 
may disclose conkdential information. jisclosure may Se made to a professional or other 
adviser of the parties or in accordance with an order made or suSpoena issued Sy a court. 
jisclosure may Se made if authorised or re7uired Sy law or a competent regulatory SodyD 
provided that the party Cor triSunal6 disclosing provides notikcation of the fact ofD and reasons 
forD disclosure. jisclosure is also permitted where it is necessary to ensure that a party has a 
full opportunity to present its caseD to estaSlish or protect its legal rights in relation to a third 
party or to maLe an application to the courtD Sut the disclosure must Se no more than what 
is re7uired to serve these purposes.

There is  also a regime Sy which a party may apply to the arSitral  triSunalD  and the 
arSitral triSunal may determine an applicationD for permission to disclose conkdential 
circumstancesD otherwise than as permitted Sy the Act. Ff the arSitral triSunal refuses the 
applicationD the party may appeal to the :igh EourtD whose decision is knal. Application to 
the :igh Eourt for permission to disclose conkdential information may also Se made where 
the mandate of the arSitral triSunal has Seen terminated.
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The :igh Eourt may maLe an order allowing disclosure of conkdential information only if it 
is satiskedD in the circumstances of the particular caseD that the puSlic interest in preserving 
the conkdentiality of arSitral triSunals is outweighed Sy other considerations that render it 
desiraSle in the puSlic interest for the conkdential information to Se disclosed. The disclosure 
may not Se more than what is reasonaSly re7uired to serve those other considerations 
maLing it desiraSle for there to Se disclosure.

Bection 14& of the Act provides that court proceedings under the Act must Se conducted in 
puSlic unless the court maLes an order that the whole or any part of the proceedings must 
Se conducted in private. Buch an order may Se made only on application Sy a party and only 
if the court is satisked that the puSlic interest in having the proceedings conducted in puSlic 
is outweighed Sy the interests of any party to the proceedings in having the whole or any 
part of the proceedings conducted in private.

Fn determining whether the court proceedings should Se conducted in privateD the court is 
re7uired under section 14: of the Act to consider a range of mattersD including the open 
Wustice principleD the privacy and conkdentiality of arSitral proceedings and the terms of any 
arSitration agreement.

Evidence, Privilege And Disclosure Rules

Jew >ealand evidential and court procedural rules are not applicaSle to arSitrations under 
the ActD unless the parties have elected to maLe them so. (ut Jew >ealand privileges and 
immunities for witnesses are applicaSle regardless of party agreement.

Bchedule 1 of the Act is silent on document disclosure issuesD stating in article 1/ only the 
3odel baw formulation that the parties are free to agree on the procedure to Se followed Sy 
the arSitral triSunal q failing which the arSitral triSunal may conduct the arSitration in such 
manner as it considers appropriate Cin Soth casesD suSWect to the mandatory provisions of 
schedule 1D such as the e7ual treatment guarantee in article 186.

The optional schedule 2 provides thatD for the purposes of article 1/ of schedule 1D the parties 
shall Se taLen to have agreed that the powers conferred upon the arSitral triSunal include 
the power to $order the discovery and production of documents or materials within the 
possession or power of a party’. Fn practiceD parties to a domestic arSitration in Jew >ealand 
will often have access to e7uivalent discovery as that availaSle under the Jew >ealand :igh 
Eourt )ules.

To provide clarity on the method and limits of disclosureD international arSitrations in Jew 
>ealand are often conducted with non-Sinding reference to the F(A )ules.

Court Assistance kith Obtaining Evidence

Article 2H facilitates court assistance with oStaining witness or documentary evidence. Ft 
can Se triggered only Sy re7uest from the arSitral triSunalD or Sy a party with the approval of 
the arSitral triSunal.

Vhere this procedure is usedD the :igh Eourt may issue a suSpoenaD or a district court may 
issue a witness summonsD to compel the attendance of a witness Sefore an arSitral triSunal 
to give evidence or produce documents. AlternativelyD the :igh Eourt or a district court may 
order any witness to suSmit to examination on oath Sefore the arSitral triSunal or Sefore an 
oRcer of the court Cor other person6 for the use of the arSitral triSunal. Article 2HC56 provides 
that the :igh Eourt or a district court shall have its ordinary powers to maLe orders for 
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discovery and interrogatoriesD the issue of a re7uest for the taLing of evidence out of the 
WurisdictionD or the detentionD preservationD or inspection of any property or thing which is in 
issue in the arSitral proceedings.

The arSitral triSunalD or a party with the approval of the arSitral triSunalD may also re7uest the 
:igh Eourt or a district court for assistance with any of the powers conferred upon an arSitral 
triSunal in accordance with clause 5C16 of schedule 2. &or those purposesD the respective 
courts have the same powers as they have in civil proceedings.
AwardsD court review of awards and enforcement

MaQing An Award

Ehapter , of schedule 1 sets out the rules for maLing awards and terminating the arSitral 
proceedings. Those provisions closely follow those of the 3odel baw.

The arSitral triSunal must decide the dispute in accordance with the rules of law chosen Sy 
the parties as applicaSle to the suSstance of the dispute. Ff the parties have not designated 
which rules of law applyD the arSitral triSunal must apply the law determined Sy the con?ict 
of laws rules which the triSunal considers appropriate.

Ff the parties have expressly so authorisedD the arSitral triSunal may decide the dispute ex 
ae7uo et Sono or as amiaSle compositeur Cthat isD according to considerations of general 
Wustice and fairness6. Vhere an arSitral triSunal is given such a powerD this will result in the 
modikcation of the strict language of the written contract to the extent of any inconsistency 
with a fair and e7uitaSle result Csee A’s Eo btd v jagger :E AucLland 31482-Bj00D H 3arch 
2005D at Z14,+6.

Vhere there is more than one arSitratorD any decision of the arSitral triSunal on the suSstance 
of the dispute must Se madeD unless the parties otherwise agreeD Sy a maWority of all its 
memSers. There is nothing expressly prohiSiting arSitrators from issuing dissenting opinions 
to the award. AccordinglyD a dissenting arSitrator may do so.

An award must Se made in writing and signed Sy the arSitrator or a maWority of the arSitratorsD 
if the reason for any omitted signature is stated. The award must state the reasons on which 
it is SasedD unless the parties have agreed otherwise. The award must state its date and the 
place of arSitration andD once madeD a signed copy must Se delivered to each party.

Vhere the parties settle the dispute during the arSitral proceedingsD the arSitral triSunal must 
terminate the proceedings. Ff re7uested Sy the partiesD and if the arSitral triSunal does not 
oSWectD the arSitral triSunal must record the settlement in the form of an arSitral award on 
agreed terms. An award on agreed terms must state that it is an award and must otherwise 
comply with the formal re7uirements for an award to Se valid. Ft has the same status and 
effect as any other award on the merits.

The arSitral triSunal has a limited power to correct or interpret the award under article 55 of 
schedule 1D which follows the 3odel baw provisions.

Costs

Vhere the optional schedule 2 appliesD clause , expressly provides thatD unless the parties 
otherwise agreeD the arSitral triSunal shall kx and allocate the costs and expenses of the 
arSitration Cthese Seing the legal and other expenses of the parties6D the fees and expenses 
of the arSitral triSunal and any other expenses related either in its award under article 51 
of schedule 1 or in any additional award under article 55C56 of schedule 1. Fn the aSsence 
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of any award or additional award-kxing and allocating costs and expensesD each party is 
responsiSle for its own legal and other expensesD and for an e7ual share of the fees and 
expenses of the arSitral triSunal and any other expenses relating to the arSitration.

Fn Easata btd v *eneral jistriSutors btd Z200,+ J>BE 8D Z200,+ 2 J>b) H21D the maWority of 
the Bupreme Eourt held thatD at least in this contextD the arSitral triSunal has a duty to in7uire 
into and maLe an award on costsD even where neither party expressly or impliedly claimed 
for costs.

–nless the parties otherwise agreeD the arSitral triSunal can exercise discretion regarding 
who Sears the costs of the arSitration. Ft is usual for the unsuccessful party to Se ordered to 
pay a reasonaSle contriSution towards the successful party’s costs.

Vhere the optional schedule 2 appliesD the :igh Eourt mayD on the application of a partyD 
vary the amount or allocation of the costs or expenses of the arSitration if the court is 
satisked that the amount or allocation of the costs and expenses is unreasonaSle in all the 
circumstances. The arSitral triSunal is entitled to appear and Se heard on such an application. 
The :igh Eourt’s decision is knal. Buch applications areD howeverD rare.

Review Of Awards – Setting Aside

–nless the optional schedule 2 Cpermitting the possiSility of appeals on 7uestions of law6 
appliesD the only way an award may Se challenged is Sy applying to have the award set aside 
under article 54 of schedule 1. The application must Se made within three months of the date 
on which the party maLing the application to have the award set aside received the award 
Calthough there is no time limit where the application to set aside is made on the ground that 
the award was induced or affected Sy fraud or corruption6.

The grounds on which an award may Se set aside are limited and essentially the same as 
those appearing in the 3odel baw. Fn particularD an award may Se set aside where the :igh 
Eourt knds that the suSWect matter of the dispute is not capaSle of settlement Sy arSitration 
under the law of Jew >ealand or the award is in con?ict with the puSlic policy of Jew >ealand.

The Eourt of Appeal has recently conkrmed that an arSitral award will not Se set aside on 
the Sasis that the arSitration agreement is invalidD where an invalid part of the arSitration 
agreement can Se severed from the valid part C*allaway EooL Allan v Earr Z2015+ J>EA 116. 
Fn that caseD the arSitration agreement invalidly provided for an appeal on 7uestions of $fact’D 
which is not possiSle under the Act. JonethelessD the suSse7uent partial award was not set 
aside. At the time of writingD the Bupreme Eourt has granted leave to hear an appeal from 
the Eourt of Appeal’s decisionD so further Wurisprudence may emerge.

The courts have given some guidance on what is Cor is not6 in con?ict with the puSlic policy 
of Jew >ealand. The words $puSlic policy’ re7uire some fundamental principle of law and 
Wustice to Se engaged. There must Se some element of illegalityD or enforcement of the award 
must involve clear inWury to the puSlic good or aSuse of the integrity of the Eourt’s processes 
and powers. CBee Amaltal Eorporation btd v 3aruha CJ>6 Eorporation btd Z2004+ 2 J>b) ,14 
CEA6 and jowner-:ill zoint Nenture v *overnment of &iWi Z200•+ 1 J>b) ••4 C:E6.6

An award may also Se in con?ict with the puSlic policy of Jew >ealand if Camong other 
things6 the maLing of the award was induced or affected Sy fraud or corruptionD or a Sreach 
of the rules of natural Wustice occurred during the arSitral proceedings or in connection with 
the maLing of the award. This $natural Wustice gloss’ on the 3odel baw wording of the puSlic 
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policy ground q which is found also in article 5, of schedule 1D relating to enforcement of 
awards q creates the risL of a Sroad discretion to set aside awards.

Une :igh Eourt decision CFronsands Fnvestment btd K Anor v Toward Fndustries btd K AnorD 
:E AucLland EFN-2010-404-48H/D 8 zuly 20116 has held that a Sreach of natural Wustice in 
itself constitutes a con?ict with the puSlic policy of Jew >ealand rendering an award liaSle 
to Se set aside q alSeit the court would Se unliLely to exercise its discretion to do so where 
the Sreach was immaterial. A suSse7uent :igh Eourt decision in the same proceedings 
CFronsands Fnvestment btd K Anor v Toward Fndustries btd K Anor Z2012+ J>:E 12HH6 held 
that there was no aSsolute rule that natural Wustice re7uired an arSitrator’s kndings to Se 
Sased on proSative evidence in the orthodox senseD and thus an award would not Se set 
aside for this reason under the $puSlic policy’ ground. The true scope of the $natural Wustice 
gloss’ has not yet Seen deknitively settled Sy appellate authority.

An application to set aside the award does not operate as a stay of any enforcement 
proceedings. :oweverD where Soth the setting aside and enforcement proceeding are Seing 
heard in the Jew >ealand courtD it would Se usual for them to Se heard together. Vhere an 
enforcement proceeding is Srought in a Jew >ealand court and an application to set aside 
the award is Srought in the courts of the seat of arSitrationD the Jew >ealand court may 
adWourn the enforcement proceeding pending the outcome of the setting aside application 
Carticle 5,C266.

The duration of any challenge proceedings depends on the nature of the challenge. (ut the 
courts will generally try to expedite the hearing of such mattersD and they would typically Se 
heard and determined within three to six months.

Review Of Awards – Appeals On A Guestion Of Law

The clause • appeal on a 7uestion of law is perhaps the most important rule contained in the 
optional schedule 2. Vhere it appliesD the article 54 set aside procedure is not the exclusive 
recourse against an arSitral award.

Vhere schedule 2 appliesD a party may appeal to the :igh Eourt on any 7uestion of law arising 
out of the award if‘

9 the parties agreed Sefore the maLing of the award that an appeal as of right would 
lieM

9 every party gives consent to the appeal after the award is madeM or

9 the :igh Eourt gives leave to appeal.

The :igh Eourt must not grant leave to appeal unless it considersD having regard to all the 
circumstancesD the determination of the 7uestion of law concerned could suSstantially affect 
the rights of one or more of the parties. The factors that the court will consider when deciding 
whether to grant leave are set out in the decision of the Eourt of Appeal in *old K )esource 
jevelopments CJew >ealand6 btd v joug :ood btd Z2000+ 5 J>b) 518 CEA6. The case lays 
down eight non-exhaustive factors that should Se considered when deciding whether to 
grant leave. The strength of the challenge or the nature of the point of law sought to Se raised 
are among these factors.

An appeal may Se on a 7uestion of law only. Elause •C106D which was added in 200HD provides 
that a 7uestion of law for the purposes of an appeal against the arSitral award does not 
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include any 7uestion of whether the award was supported Sy any Cor any suRcient6 evidenceD 
or whether the arSitral triSunal drew the correct factual inferences.

Ff leave to appeal is grantedD the :igh Eourt mayD in determining the appealD conkrmD vary or 
set aside the award or remit the award to the arSitral triSunal.

Recognition And Enforcement Of Awards

The recognition and enforcement of Jew >ealand and foreign arSitral awards in Jew >ealand 
is governed Sy articles 5• and 5, of schedule 1. Articles 5• and 5, are closely modelled on 
articles FFF and N of the Jew OorL Eonvention. Bimilar provisions therefore appear in many 
other WurisdictionsD and not Wust those which have enacted legislation Sased on the 3odel 
baw.

Awards may Se enforced Sy applying to the :igh Eourt for entry of Wudgment in terms of the 
award under section 5• of schedule 1. Application is made Sy originating application and 
must Se accompanied Sy an aRdavit containing duly certiked copies of the award and of 
the arSitration agreement Cif recorded in writing6. Ff the award or the arSitration agreement is 
not in InglishD the application must also Se accompanied Sy a duly certiked translation into 
Inglish of those documents.

Article 5, sets out the grounds on which recognition and enforcement may Se resisted. 
The grounds for opposing enforcement or recognition are limited and are essentially those 
identiked in the 3odel baw. They largely mirror the grounds on which the award may Se set 
aside. Fn :i-*ene btd v Bwisher :ygiene &ranchise Eorp Z2010+ J>EA 5•/D the Eourt of Appeal 
conkrmed that the threshold for determining whether the puSlic policy ground in article 5, is 
triggered should Se approached in a similar manner to the narrow reading given to the puSlic 
policy ground in the article 54 context in the Eourt’s earlier decision of Amaltal Eorporation 
btd v 3aruha CJ>6 Eorporation btd Cdiscussed aSove6. The Bupreme Eourt refused leave 
to appeal from the Eourt of Appeal’s decision C:i-*ene btd v Bwisher :ygiene &ranchise 
Eorporation Z2010+ J>BE 1526.

Upposing the enforcement or recognition of the award does not operate as a stay per se. (ut 
enforcement or recognition Sy the :igh Eourt will not occur until any opposition has Seen 
determined.
Fnvestment treaty arSitration

Jew >ealand hasD to dateD played a modest role in q and has therefore had only limited 
exposure to q the investment treaty arSitration system. Jo Jew >ealand investor has yet 
Srought an investment treaty case against a foreign stateD and no foreign investor has yet 
Srought an investment treaty case against Jew >ealand.

Jew >ealand is a party to the FEBFj Eonvention.
1

 Jew >ealand has Seen a defendant to a 
sole FEBFj arSitrationD during the 1/80sD at the suit of 3oSil Uil J> bimitedD which arose out of 
an arSitration clause contained in a private agreement Setween 3oSil and the Jew >ealand 
government. 3oSil was successful in the FEBFj arSitration C3oSil Uil Eorporation K Urs v :er 
3aWesty the %ueen in )ight of Jew >ealandD &indings on biaSilityD Fnterpretation and Allied 
FssuesD jecision on biaSilityD 4 3ay 1/8/ C1//H6D 4 FEBFj )eports 1406D and also in staying 
Jew >ealand court proceedings kled Sy the Jew >ealand government seeLing to prevent the 
FEBFj arSitration taLing place CAttorney-*eneral v 3oSil Uil J> btd Z1/8/+ 2 J>b) ,4/6.
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Jew >ealand is a party to only two operative Silateral investment treaties C(FTs6‘ with Ehina 
C1/886 and :ong Yong C1//•6. Jew >ealand has also signed (FTs with Ehile and Argentina 
CSoth 1///6D Sut these have not entered into force.

Ft is only in the past decade that Jew >ealand has Segun to emSrace the investment treaty 
arSitration systemD which it has done within the context of comprehensive free trade or 
economic cooperation agreements C&TAs6 rather than through negotiation of stand-alone 
(FTs. The emSedding of Jew >ealand’s investment promotion agreements within &TAs 
re?ects the prominence and success of the Jew >ealand free trade agendaD which has Seen 
pursued strategically and in a Sipartisan manner. Bince 2001D Jew >ealand has executed 
&TAs containing suSstantive investment chapters with the ABIAJ countries collectively 
and also with BingaporeD Thailand and 3alaysia individuallyD along with Ehina andD most 
recentlyD Taiwan. The strength and enforceaSility of these investment chapters is not uniformM 
Sut Sinding investor-state dispute resolution is provided for in the latter four agreements. 
*enerallyD Jew >ealand’s &TAs are notaSle for Sroad protection of state regulatory powerD 
including through the use of general exception clauses and annexes.

Jew >ealand is  presently  a  party  to  negotiations  for  the  Trans-Pacikc  Partnership 
AgreementD which evolved from the P4 Agreement Setween (runei jarussalamD EhileD 
Jew >ealand and Bingapore. Jegotiating countries now include AustraliaD EanadaD zapanD 
3alaysiaD 3exicoD PeruD the –nited Btates and Nietnam. Present indications are that this will 
include an investment chapterM howeverD this is still under negotiation.

1. Jew >ealand signed the FEBFj Eonvention in 1/H0 and incorporated it into domestic 
law through the ArSitration CFnternational Fnvestment jisputes6 Act 1/H/.

Chapman Tripp
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ARiM Jf4ab kiRha
Sinha-Verma Law Concern
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(acLground

Nepalese ’eography

Jestled in the :imalayan region Setween two giantsD Ehina and FndiaD landlocLed Jepal 
q with an area of 14HD181 s7uare Lilometres and capped with the tallest mountain in 
the worldD 3ount Iverest q has always remained independent. (ecause of thisD Jepalese 
society has always demonstrated a uni7ue nationalistic character. jue to its comparatively 
small agro-Sased economyD with a very low and unsustainaSle *jP growth rate constrained 
Sy various factors CegD landlocLed geographyD poor infrastructural developmentD limited or 
untapped resourcesD lacL of proper education and sLillD mass of unsLilled human resourcesD 
technological dekciencyD unstaSle politicsD inconsistent government policyD etc6D Jepal’s 
alarmingly fast-growing import marLet is resulting in an annual trade dekcit q a trend that 
is ever-increasing. Jepal has consideraSle potential in its water resourcesD which can Se 
attitriSuted to the rivers originating from the :imalayasM howeverD it has to date failed to 
prepare a strategic plan for the proper and timely development of this sector. Jepal also 
has untapped natural resources and is rich in Sotanical products. Fn the view of economistsD 
a staSle government with a staSle policyD and the timely implementation of proWects with 
consideraSly high investmentD can Soost growth in a sustainaSle manner.
The culture of mediation within the centralised community

jue to the mountainous and diRcult terrain of JepalD there have always Seen severe 
constraints for rulers in accessing remote areas. The alternative in areas where an effective 
state mechanism is aSsent is for communities to adopt a culture of resolving civil disputes 
locallyD and accepting the decisions of local elderly civilians. Fn accordance with traditionD 
it is normally delivered Sy kve such civilians who are called panchaD a term that has since 
fallen out of favour through misuse Sy the strong royal political regime whose rights were 
limited Sy the people’s uprising of 1//0. &or centuriesD this dispute settlement mechanism 
demonstrated access to Wustice in some form. –nless the court administers a mediation in 
civil disputes already pendingD this mediation or dispute-resolving mechanism Sy the pancha 
has a moral and civil Sinding effectD rather than a legal one. The rural population has mostly 
respected and even willingly recognised such decisions taLen in their community. Iven in 
today’s Wudicial and 7uasi-Wudicial proceedingsD various facts related to issues or disputes are 
determined through the sarWamin Ca fact-knding process in which the statements of local 
persons are recorded and a maWority voice recognised6. This socially acceptaSle form of 
dispute resolution mechanism has given rise to the acceptaSility of the arSitration process 
q which has not come as a surprise to Jepalese society.
begal recognition of arSitration as mode of dispute settlement

The jevelopment (oard ActD 1/•, Camended in 1/,46D enacted the provision of arSitration 
as dispute settlement mechanism in the contract in which a development Soard is a party. 
Vith this ActD the government of Jepal had the right to form a development Soard as an 
incorporated Sody and with limited autonomy for the purposes of implementation of any 
particular proWect or development worL. Ft was oSvious not only that several contracts were 
essential to implement the oSWective of the development SoardD Sut also that disputes could 
Se expected. To alleviate the risL of delay in the settlement of disputes through normal court 
proceduresD the Act envisaged the provision of arSitration.

jespite the fact that the jevelopment (oard ActD 1/•,D incorporated such provisionD there 
was no specikc law governing arSitration or the procedure to administer such arSitration. 
Iven in the aSsence of a specikc law governing arSitrationD the Bupreme Eourt in one decision 
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CAnang 3an Bherchan v Ehief IngineerD Jepal baw jigest_Je Ya PaD 2020D decision Jo. 220D 
Page 201D &ull (ench6 directed the parties to refer the dispute Sefore arSitrationD since they 
had mutually agreed to arSitratrate the dispute. This was a landmarL developmentM howeverD 
there remained a risL for the execution of the arSitral awardD Secause according to the normal 
execution procedure in the Eivil Eode only the decisions of the courts of Jepal were then 
executaSle.
The need for a separate law relating to arSitration

Vith  growing  imports  from  foreign  countriesD  as  well  as  the  industrialisation  and 
commencement  of  many  developmental  activities  in  the  area  of  roadsD  irrigationD 
hydropowerD transmission linesD exploration of minerals and petroleum productsD etcD several 
contracts were signed in the 1/,0s. The parties also had to face a growing numSer of 
disputes arising out of the contract and the need was felt for specialised attention for 
resolution of such disputes. 3any of the contracts were for the implementation of worLs 
funded Sy international funding agencies CegD the Vorld (anLD the Asian jevelopment (anLD 
zFEAD etc6D and their respective procurement guidelines also re7uired disputes under the 
contracts to Se resolved Sy arSitration. 3any agreements contained a dispute resolution 
mechanism Sy international arSitration rules CegD the FEE )ulesD the –JEFT)Ab )ulesD etc6. 
The &oreign Fnvestment and Technology ActD 1/81 Csince replaced Sy the &oreign Fnvestment 
and Technology Transfer ActD 1//26 also re7uired the settlement of disputes Setween foreign 
and local investors Sy arSitration under –JEFT)Ab ArSitration )ulesD unless the jepartment 
of Fndustry consented to apply any other rules of arSitration. This new enactment prompted 
the need for a separate law to conduct arSitration in Jepal and also to enforce foreign 
awards.

TaLing into consideration the re7uirements of the funding agencies and the &oreign 
Fnvestment and Technology Transfer ActD 1/81D the royal regime Cas it then was6D through the 
legislatureD enacted the ArSitration ActD 1/81 Csince replaced Sy the ArSitration ActD 1///6. 
Ft allowed the parties to decide the numSer of arSitrators in their arSitration agreement 
andD if the parties failed to prescriSe such numSerD provided that statutorily there could Se 
only one arSitrator under that Act. The district court Cthe trial court6 was prescriSed as the 
appointing authority in the event that the parties failed to name such appointing authority. 
The Act also prohiSited the kling of any case in the courts of Jepal if the agreement had a 
pre-agreed provision for arSitration as the dispute settlement mechanism. Fn the aSsence 
of an arSitration agreementD the Eontract Act re7uired the parties to kle their suits or claims 
Sefore district courtsM howeverD even if such case were already kledD the parties were given 
the liSerty to agree to withdraw such pending cases from the court for referral to arSitration. 
Vhile there was no provision for appeal against the arSitral awardD the Act allowed the 
parties to kle a review or revision petition at the Cthen6 regional court Clater converted into 
an appellate court Sy the Eonstitution of the Yingdom of JepalD 1//16D for the correction of 
the arSitral award under limited grounds.

An award was liaSle to Se set aside if the court was satisked that the award‘

9 was Siased or mala kdeM

9 was secured in a fraudulent manner or under duress or undue in?uenceM

9 went against any prevailing lawM

9 was inherent with apparent legal errorsM

9 was vague and meaninglessM
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9 went against any condition stipulated in the agreementM or

9 was Sased on a wrong principle.

These conditions gave a wide range of authority to the court to nullify the awardsM if so 
nullikedD the court was allowed either to send the kle SacL with a directive to the original 
arSitratorCs6 to initiate fresh proceedings. Fn Yrishna Ehandra zha v jinesh (haLta Bhrestha 
CJepal baw jigest_Je Ya PaD 20•/ decision Jo. H0,/D Page 28•D &ull (ench6D the Bupreme 
Eourt decided that the appellate court’s authorityD in the event of a challenge to the arSitral 
awardD was limited to correctional Wurisdiction only.

This Act introduced the procedure for execution of arSitral awards Sy the court as its own 
Wudgment.

Awards rendered in a foreign countryD in agreements signed Sy a resident of Jepal that 
contained the provision of arSitration in any foreign countryD in accordance with the law of 
that foreign countryD were also made executaSle in Jepal Sy this Act. :oweverD execution of 
a foreign arSitral award was allowed only if‘

9 the arSitrator had Seen appointed in accordance with the provision of the agreement 
or the law of the country where the award had Seen renderedM

9 the parties had Seen informed of the proceedings in a timely manner as a right of the 
hearingM

9 the award was Sased solely on the conditions stipulated in the agreementM and

9 the award had attained knality under the law of the country where it was made.

As a reciprocity provisionD the Act prohiSited enforcement of an award rendered in any 
foreign country that did not itself enforce an award rendered in Jepal in accordance with 
the prevailing Jepalese law.
The need for a change

(ecause of the people’s movement in 1//0 for democracyD and following promulgation 
of the new Eonstitution of the Yingdom of Jepal in 1//1 Cwhich paved the way for a 
democratically elected government6D a new dimension was opened in the commercial and 
industrial arenas in JepalD with an enhanced scope forD and interest inD foreign investment. 
Advances in the kelds of hydropowerD infrastructure development and mineral exploration 
also gained momentum. As a result of these economic activities and the exposure of Jepal 
to the developed nationsD imports of commercial and consumaSle goods and the export 
of Jepalese products suSstantially increasedM conse7uently these activities gave rise to 
disputes. Vith increased interest from foreign knancing agencies in development proWectsD 
and the expansion of economic activity Seyond Jepalese SordersD the nature of contracts 
and related disputes also changed signikcantly and the need for international arSitration 
gradually emerged. Un 2, BeptemSer 1//HD the :ouse of )epresentatives declared having 
acceded the 1/•8 Eonvention on the )ecognition and Inforcement of &oreign ArSitral 
Awards Cthe Jew OorL Eonvention 1/•86 and puSlished this declaration in the Jepal *a;ette 
on 2H BeptemSer 1//H. (esides thisD court intervention during the arSitration processD as 
well as in nullifying the awards under the Sroad authority granted to the court Sy the lawD 
Secame a Sig concern for litigant parties. There was a growing demand to limit court 
intervention in the arSitration process and in the review or correction of the award. Vith a 
fast-growing scope for domestic and international arSitrationD such appropriate changes in 
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the arSitration law Secame inevitaSle. Eonse7uentlyD the new ArSitration Act 1/// C20•• (B6 
was enactedD adopting the recognised principles and procedures of –JEFT)Ab 3odel baw. 
This Act repealed and replaced the Act of 1/81.
The ArSitration Act 1/// C20•• (B6

Arbitration Agreement

The Act re7uires such arSitration agreement among the parties to resolve disputes Sy 
arSitration. &or clarityD this Act deknes the term $agreement’ and includes the following‘

9 any contract that contains a provision for arSitration or any separate agreement 
signed in connection therewithM or

9 any letterD telexD telegram or telefaxD or any other similar messageD exchanged Setween 
the concerned parties through a mode of communication of which records can Se 
maintained in a written form that provide for referral of their disputes to arSitrationM 
and

9 if one party suSmits a claim and refers any dispute to arSitrationD and the other party 
suSmits their defence against the claim without reWecting the proposal to refer the 
dispute to arSitrationD such conduct also amounts to an arSitration agreement.

Ff there is such arSitration agreement in the manner as detailed aSoveD recourse to arSitration 
Secomes mandatory and no suit in such a dispute may Se kled in any court of Jepal. Fn 
)aLesh Yumar v )am Yrishna )awal CJepal baw jigest_Je Ya PaD 20,, decision Jo. 80H8D 
page 2H2D jivision (ench6D the Bupreme Eourt clearly estaSlished the principle that no court 
will have primary Wurisdiction over a dispute arising out of a contract in which parties have 
agreed upon arSitration as the form of dispute resolution.

The Act also allows q indeedD it encourages q litigating partiesD in a pending civil suit of a 
commercial nature that may Se arSitratedD to separately agree to an arSitration agreement 
and apply to the court for withdrawal of the case for referral to an arSitrator or arSitral triSunal. 
Buch application must contain the names of the agreed arSitrators and a declaration that the 
parties agree to aSide Sy the arSitrators’ conclusion. Ff the court is satisked that the pending 
suit is of an arSitraSle commercial natureD the court may order cancellation of the record of 
such civil suit and advance it for settlement through arSitration.

Rules Of Arbitration

Ixcept where the prevailing law re7uires arSitration to Se conducted in accordance with 
any specikc arSitration ruleD the parties to an arSitration agreement are free to choose the 
set of rules for such arSitration or to determine the procedure. Fn the event of failure to 
reach an agreement on the arSitral procedureD and unless any law prescriSes such ruleD the 
procedure contained in the ArSitration ActD 1///D has to Se followed. BtatutorilyD under the 
&oreign Fnvestment and Technology Transfer ActD 1//2D disputes Setween permitted foreign 
and domestic investors must Se resolved Sy arSitration conducted under the –JEFT)Ab 
ArSitration )ules with Yathmandu as the venue. :oweverD this strict provision concerning 
the procedure of the arSitration rule and the venue is relaxed in the event of dispute 
Setween a foreign investor and the domestic investor of a Woint venture company that 
contains kxed-asset investment exceeding •00 million Jepalese rupeesD and where parties 
are allowed to select the arSitration rules and venue of their choice.

Notice Of Arbitration
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There is no clear provision of a $notice’ re7uirement in the Act for arSitrationD giving rise to a 
confusion when determining the date on which arSitration is deemed to have commenced. 
The Act simply states that the process of appointing an arSitrator shall commence within 
50 days from the date that the cause of action for dispute resolution arose. &urthermoreD in 
the event that the arSitrator or arSitrators are named in the arSitration agreementD the claim 
has to Se presented Sefore the arSitratorCs6 within three months of the date on which such 
dispute arose. BimilarlyD in the event that no arSitrator has Seen namedD the claim has to Se 
kled within three months from the date the arSitratorCs6 are appointed. Fn the latter caseD 
though not expressly written in the ActD it is clear that the date for appointing the arSitrators 
should Se the date of the last appointment that fully constituted the triSunalD if there is more 
than one arSitrator.

Eourts in Jepal taLe the issue of statutory limitation extremely seriously. Fn )aWendra 3an 
Bherchan v Appellate EourtD Patan CJepal baw jigest_Je Ya PaD 20,4 decision Jo. H825D 
page 52,D jivision (ench6D the Bupreme Eourt interpreted thatD under ArSitration ActD 1///D 
the process of appointing an arSitrator must commence within three months from the date 
on which the dispute arose.

Appointment Of The Arbitrator

The arSitration agreement can prescriSe the numSer of arSitratorsM however it must Se an 
odd numSer. Ff such agreement provides for an even numSerD the arSitrators so appointed 
must appoint one more so that the triSunal comprises an odd numSer of arSitrators. Ff the 
parties fail to determine such numSer in the arSitration agreementD statutorily the triSunal 
shall consist of three arSitrators‘ one to Se appointed Sy each party and the third Sy the 
party-selected arSitrators. All arSitrators must taLe an oath of impartiality and independence 
Sefore commencing arSitration. The format of such oath is statutorily prescriSed in the Act.

The Act also re7uires the parties to designate the appointing authority. Fn the case of a 
sole arSitratorD or if either party fails to appoint their arSitratorD or if the two arSitrators fail 
to appoint the presiding arSitratorD such appointing authority may Se re7uired to kll the 
void. Ff the parties have failed to name such appointing authorityD the appellate court of 
the competent Wurisdiction over the venue of arSitration acts as the statutory appointing 
authority. This has always prompted 7uestions around the scenario where the governing 
rules of arSitration have Seen prescriSed in the arSitration agreementD Sut the parties have 
failed to name the appointing authority. There are many instances where the incorrect 
drafting of an arSitration agreement or an erroneously named appointing authority has 
created extreme confusion and delay in resolving the dispute. The author of this chapter 
has seen some fundamental errors in some government as well as private contractsD where 
the Ehief zustice of the Bupreme Eourt of Jepal or some other court Wudge or attorney 
general was named as either the arSitrator or the appointing authority. Buch incorrect drafting 
led the parties to resolve the fundamental procedural re7uirement through the normal 
legal recourses that excessively delayed dispute resolution Sy arSitration. Fn addressing 
the issue relating to the appointing authority in arSitrations where parties have agreed to 
follow some internationally accepted arSitration procedureD the Bupreme EourtD in (iLram 
Pandey v 3inistry of Physical Planning and Eonstruction CJepal baw jigest_Je Ya PaD 20,H 
decision Jo. 845HD page 154,D jivision (ench6D tooL a stand that the parties may agree 
to adopt internationally recognised rulesD such as the –JEFT)Ab ArSitration )ulesD as an 
agreed condition in a contract to govern arSitrationD Sut that such rules cannot have a 
superseding effect over the national law in terms of the appointing authorityD unless the 
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appointing authority is clearly prescriSed in the agreement. The Eourt further interpreted that 
even if the parties agreed to conduct arSitration under the –JEFT)Ab ArSitration )ulesD their 
failure to name an appointing authority in the arSitration agreement will not give automatic 
authority under –JEFT)Ab )ules to designate an appointing authority. ThusD the party that 
fails to appoint an arSitrator under the –JEFT)Ab ArSitration )ules will not have the right to 
claim that the appointing authority in such situation should automatically Se the Permanent 
Eourt of ArSitration. FnsteadD the Bupreme Eourt concluded that the relevant party can move 
their petition to the appellate court against such failure to appoint an arSitratorD and that 
the appellate court shall have such statutory Wurisdiction to appointD all in accordance with 
ArSitration ActD 1///.

Unce an arSitrator is appointedD the position may only fall vacant if the arSitrator resignsD 
refuses to act as arSitratorD diesD Secomes dis7ualiked or is removed Sy the arSitratorCs6 
or the appellate court. Ff the position falls vacantD the new appointment must Se made Sy 
the same procedure with which the arSitrator was originally appointed. The appellate court 
is statutorily re7uired to prepare a panel of potential arSitrators along with details of their 
7ualikcationsD experienceD addresses and other contact information. Buch lists are also sent 
to the Bupreme Eourt for their records.

GualiWcation Of Arbitrators

The Act states that persons who fall under the following criteria shall Se dis7ualiked for 
appointment as arSitrators‘

9 they are ineligiSle to sign a contract under prevailing lawsM

9 they have Seen punished Sy a court on criminal charges involving moral turpitudeM

9 they have Secome insolvent or Seen declared SanLruptM

9 they have a personal interest in the dispute re7uired to Se settled through arSitrationM 
or

9 they do not have the eligiSility or 7ualikcation as speciked in the agreement.

(efore signing the oathD the arSitrator must clarify any matters that may raise reasonaSle 
douSt aSout his or her impartiality or independence. This oath must Se signed Sy arSitrators 
on two copies of a prescriSed formD one of which has to Se kled Sefore the appellate court.

Removal Of Arbitrators

The Act allows the parties to prescriSe the preconditions and procedures in the agreement 
for removal of arSitrators. Fn the aSsence of thisD either party may apply Sefore the arSitrators 
for removal of any arSitrator upon happening of an event where‘

9 an arSitrator clearly shows Sias instead of worLing in an impartial mannerM

9 an arSitrator engages in improper actions or commits fraud in the course of 
arSitrationM

9 an arSitrator fre7uently maLes mistaLes or creates irregularities in the arSitration 
proceedingsM

9 an arSitrator fails to attend more than three meetings without providing satisfactory 
reason and with the intention of delaying proceedingsM

9
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an arSitrator taLes any action that is opposed to the principles or rules of natural 
WusticeD or

9 an arSitrator lacLs the re7uisite 7ualikcations or ceases to Se 7ualiked.

An application with reference to any of these criteria must Se kled Sefore the arSitrators 
within 1• days of Seing made aware of any of these conditions. Ff the arSitrator named in 
such complaint does not resignD or if the other party in the arSitration fails to accept such 
accusationD the arSitrators must taLe a decision within 50 days of the application. Against 
such decisionD a complaint may Se kled with the appellate court whose suSse7uent decision 
shall Se deemed as knal. This provision fails to address a situation where the arSitrator or 
the triSunal fails to taLe a decision within 50 days. (esides thisD the unanswered 7uestion 
arises as to who may kle such complaint against the decision of the triSunal to remove an 
arSitrator. Ft seems that the locus standi has also Seen intentionally left open to give the 
accused arSitrator an opportunity restore his or her reputation and for the disputing parties 
to Se satisked.

Cost Of Arbitration And Arbitrator-s Fee

Parties have a right to determine how they intend to deal with the issue of fees while signing 
the arSitration agreementD Sut most contracts fail to do so. ThereforeD the costs of arSitration 
and remuneration fees are kxed Sy the arSitrator in consultation with the partiesM they also 
depend on the nature of the dispute and claim. Fn the aSsence of institutional arSitrationD 
payments are made to an ad hoc SanL account from which expenses are disSursed. Fn 
domestic arSitrationsD the Jepal Eouncil of ArSitration’s CJIEPA’s6 guidelines are mostly 
followedD while in arSitration involving international contracts the FEE )ules and –JEFT)Ab 
)ules are also taLen as guideline to determine the remuneration. Ixcept where otherwise 
provided in the agreementD the Act states each party must Sear the expenses re7uired for 
the arSitration proceedings in the proportion prescriSed Sy the arSitratorD taLing into account 
the relevant circumstances.

The Venue And Language Of Arbitration

The venue of the arSitration is the venue mentioned in the agreementM if no such venue is 
mentionedD howeverD then the parties shall determine the venue. Fn case of failure Sy the 
parties to agree on a venueD it shall Se as determined Sy the arSitrator within 1• days of his or 
her appointment. &or such determination of venueD the Act re7uires the arSitrator to consider 
relevant and reasonaSle circumstances. &or the purposes of witness statementsD expert 
opinions and the inspection of any documentD oSWect or placeD the arSitrators may determine 
a place as they deem appropriateD unless the parties have made any other arrangements. 
This provision sometimes gives rise to the 7uestion of whether the arSitrators are free to 
hold their meetings and hearings in places other than the designated venue. juring the 
10 years of political con?ict prior to the Eomprehensive Peace Accord concluded Setween 
the government of Jepal and the Eommunist Party of Jepal C3aoist6 on 21 JovemSer 
200,D most arSitrations involving foreign parties or arSitrators conducted their hearings and 
sittings outside JepalD citing security reasonsD Sut still maintained that the venue would 
continue to Se prescriSed in the agreement. PracticallyD such sittings and hearings were 
conducted at other places with the consent of the parties and no disputes were reported 
to have arisen as a result.
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The Act re7uires arSitration proceedings to taLe place in the language speciked in the 
agreementM failing thisD the parties may determine the language. Ff the parties fail to agree 
on thisD then the language of the agreement shall Se applied.

Claims, Defence, Counterclaims And Limitations

–nless the agreement provides otherwiseD a claim Sefore the arSitration must Se kled in 
writing within three months from either the date on which the cause of dispute arose Cin the 
event that the agreement names the arSitrator6 or from the date on which the arSitrator was 
appointed Cif the arSitrator has not Seen named in the agreement6. Buch a claim must Se 
made in writing and provide in explicit detail the suSWect matter of the disputeD the remedy 
sought and the relevant evidence. A copy must Se given to the other party. The respondent to 
this must suSmit its oSWection to or defence of the claim so kledD along with the counterclaim 
Cif there is one6D within 50 days of receipt of the claim. Fn the case of a counterclaimD the 
claimant may kle a reWoinder against it within 1• days. Un the reasonaSle re7uest of the 
relevant partyD and within 1• days the prescriSed time having lapsedD the arSitrators may 
extend the period for suSmission of statement of defenceD counterclaim or reWoinder Sy a 
maximum of seven days.

Iven if the respondent fails to respond to the claim in writing within the prescriSed periodD 
the claims are not automatically deemed to Se accepted and the arSitrators must maLe a 
decision having analysed the availaSle evidence. The failure of any party to appear on the 
hearing date does not prohiSit the arSitrators from deciding on the referred disputes.

The Arbitrator-s Power To Determine The Jurisdiction

Une of the uni7ue features of the Act is the arSitrator’s power to determine the Wurisdiction. Ff 
any party claims that the arSitrator has no Wurisdiction over the dispute referred to the him or 
her for settlementD or that the contract out of which the dispute has arisen is itself illegal or 
null and voidD such claim on the Wurisdiction has to Se kled Sefore the arSitrator prior to kling of 
the statement of defence and the counterclaim. The arSitrator has to address this issue prior 
to the commencement of further arSitration proceedings and taLe a decision on whether 
the arSitrator has Wurisdiction and on the validity or effectiveness of the contract. There is no 
time limit prescriSed for an arSitrator’s decision on WurisdictionM howeverD once such decision 
is taLen on a Wurisdictional issueD the party that is not satisked with the decision may kle a 
petition Sefore the appellate court within 50 days of receipt of the arSitrator’s decision. Ff so 
challengedD the decision of the appellate court on the matter Secomes knal.

Iven if the validity or effectiveness of a contract is 7uestionedD a provision for the arSitration 
agreement for the settlement of disputes is regarded as a validD independent agreement and 
remains unaffectedD even if the arSitrator decides that the contract is illegal or null and void. 
Un the other handD the mere kling of a petition with the appellate court against an arSitrator’s 
decision on Wurisdictional issues does not preWudice the power of the arSitrator to continue 
the proceedings and pronounce the decision Sefore the petition is knally disposed of Sy the 
court. Bometimes it poses a risL and all procedures adopted until then may Secome futile.

Arbitrator-s Authority

The arSitrator’s authorities under the ArSitration Act include all such re7uirements that 
normal procedural law provides to the trial courts. –nder such authorityD the arSitrator 
can‘ order the parties to appear and suSmit documents and record their statements 
as re7uiredM record statements of witnessM appoint an expert and seeL their opinion or 
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re7uest examination on any specikc issueM and inspect the concerned placeD oSWectD productD 
structureD production process or any other related matter which are connected with the 
disputeD etc. Ff there is any material or oSWect that is liLely to Se destroyed or damagedD the 
arSitrator’s rights extend to selling them in consultation with the parties and Leeping the sale 
proceeds as a deposit. The arSitrator can also issue a certiked copy of the document in his 
or her possession. At the re7uest of either partyD the arSitrator can also exercise the power 
to issue preliminary orders or interim or interlocutory orders on issues related to the disputeD 
and also to taLe a conditional decision. Buch orders may Se challenged to the appellate court 
within 1• days of the date of receipt of the decision. The appellate court’s decision shall Se 
deemed knal.

Principles Of Justice And Conscience, And Natural Justice

Ff Jepalese law is the governing law for arSitrationD the arSitrator has to follow suSstantive 
lawD except otherwise provided for in the agreement. ArSitrators are allowed to settle the 
dispute according to the conditions stipulated in the relevant contractM for this purpose 
the arSitrator has to pay attention to the commercial usages applicaSle to the transaction 
concerned. :oweverD the arSitrator can settle the dispute as per the principles of Wustice and 
conscienceD or natural WusticeD provided the disputing parties explicitly authorise the arSitrator 
to do so. These provisions may give rise to various 7uestions and in interpretations. Fn Yrishi 
Bamagri Eompany v Appellate Eourt Patan CJepal baw jigest_Je Ya PaD 20,4 decision Jo. 
H/0•D page 1••8D jivision (ench6D the Bupreme Eourt re7uired the interpretation of contracts 
as per the agreed conditions andD in its aSsenceD the arSitrator may refer to the SacLground 
of the contractD earlier correspondencesD the generally accepted principles of the contractD 
international practicesD court precedenceD etc.

Issues That May Not Be Arbitrated

A circumstance may arise with any issue during arSitration that is inextricaSly linLed with any 
other issue on which the arSitrator cannot pronounce a decision. Ff such situation arisesD the 
arSitrator must refrain from taLing a decision on that particular issue and the parties have 
to Se informed accordingly. Iither party is free to kle a complaint petition to the appellate 
court within 5• days of receipt of notice. There is no time limit for the court to decide on 
such issueD Sut it is oSvious that the arSitration will Se on hold regarding that particular issue 
until the court delivers a decision.

Amicable Settlement During Pendency Of Arbitration

juring the arSitral proceedingsD parties may agree on a compromised settlement. &or thisD 
the parties may suSmit an application to the arSitrator explicitly stating the conditions under 
which they would liLe an amicaSle settlement. Ff the parties agreeD they may sign a deed 
for such compromise Sefore the arSitratorM this deed is not suSWect to challenge Sefore the 
appellate court. :oweverD on issues concerning actions not taLen according to the deed of 
compromiseD either party may approach the court in the event that the other party fails to 
comply with the same.

The Arbitral Award

Ff there are three or more arSitratorsD it is preferaSle to have a unanimous decision. Ff notD then 
the maWority decision prevails. :oweverD if such maWority cannot Se ascertained due to the 
different opinions of the arSitratorsD the Act recognises the opinion of the presiding arSitratorD 
unless there is any restriction or speciked procedure already prescriSed in the agreement 
itself. The arSitrator is free to express a dissenting opinion. BometimesD an arSitrator may 
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either fail or refuse to sign for some reasonM in this case the remaining arSitrators must sign 
the awardD explaining the reason for the failure of any other arSitrator to sign.

All awards must contain‘

9 the Srief particulars of the matter referred for arSitrationM

9 the issue of WurisdictionD if so raised Sy any partyD and grounds for deciding that the 
matter falls under the Wurisdiction of arSitrationM

9 the decisionD and grounds of the decisionD of the issue arSitratedM

9 entitlement to and 7uantikcation of claims or counterclaimsD

9 the interest on the amount to Se realised as per the agreementD along with the 
additional rate of interest to Se charged pending execution of award following the 
expiry of the self-execution period C4• days from the date of delivery of the award6M 
and

9 the place and date of award.

Vhile deciding on the pendente lite interestD the law allows the arSitrator to apply a normal 
commercial-SanL interest rate. Buch award has to Se read out in the presence of the parties 
and a written copy has to Se delivered to each party with a record of such delivery. Fn case 
any party is aSsentD or any party is present Sut refuses to receive a copy of such awardD a 
notice must Se formally served along with a copy of the award to said partyD detailing the 
party’s aSsence or refusal of acceptance.

Vhile the arSitral award is regarded as knal and SindingD it may only Se corrected Sy the 
decision of the appellate court re7uiring the arSitrator or the triSunal to correct such error of 
law or under provision of contract. Buch order for correction can Se issued Sy the appellate 
court after hearing the petition of either party for the setting aside of the award. Fn rare casesD 
the arSitral award and decision of the appellate court refusing to set aside the award have 
Seen challenged through a writ petition at the Bupreme Eourt on the Sasis that the petitioner 
has exhausted all availaSle remedies and that there were gross violations of law. Fn 3inistry 
of &inance v Appellate Eourt Patan CVrit Jo. 28/8 of 20•/D jate of order 20,/6D the Bupreme 
Eourt issued a writ of certiorari to cancel the arSitral triSunal’s award on the ground that the 
award failed to identify the precise provision of the contract under which the award was 
Sased. –pon cancellation of the awardD the Bupreme Eourt ordered Soth parties to re-initiate 
the arSitration proceeding. :oweverD it is rare for the Bupreme Eourt to intervene in cases.

Fn the case of errors of arithmeticD printing or typingD or similar minor errorsD and for insertion 
of omitted particulars that do not preWudice the suSstance of the decision in the caseD such 
correction may Se carried out if‘

9 the arSitrator knds there are such errors and decides to maLe appropriate corrections 
within 50 days of rendering the awardM or

9 either party oSserves any mistaLe in the award and applies to the arSitrator for a 
correction within 50 days of receipt of a copy of the awardD and where the arSitrator 
agrees to such mistaLe.

The correction has to Se made within 1• days of receipt of the application of the party. Fn 
additionD if the arSitrator has not given any decision on any issue from among the disputes 
raised in the claim of either partyD the concerned party may oStain the consent of the other 
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party and suSmit an application for a decision limited to that issue within 50 days of the 
date of delivery of the decision Sy the arSitrator. Fn such caseD a supplement to the award 
may Se delivered within 4• days of the date of application on such issue only. The Act also 
allows either party to seeL an explanation on any part of the award that the party considers 
amSiguous or vague. Buch application should Se kled Sefore the arSitrator within 50 days 
from the date of delivery of awardD with a copy of such petition to the other party. Fn the event 
of such re7uestD the arSitrator may issue clarikcation within 4• days on such issues raised.

Setting Aside Of The Award By The Court

This is one of the maWor concerns of arSitrating parties. Bince not all parties can always Se 
satiskedD there is a trend to kle a challenge or taLe up the matter with the court for knal 
determination. &or this reasonD parties may attempt to have the award reWudged through 
court to satisfy themselves that the dispute has ultimately Seen heard Sy said court. –nder 
the old ArSitration Act of 1/81D the conditions for the setting aside of the award were very 
SroadD and many cases had Seen kled against arSitral awards. Fn 1///D the new ArSitration 
Act limited the authority of the courts to set aside the award.

A party dissatisked with the arSitral award may move an applicationD within 5• daysD Sefore 
the appellate court to set aside the award and correct it on the grounds thatM

9 any party to the agreement was not competentD for any reasonD to sign the agreement 
when it was enteredD or the agreement was not valid under the law of the nation that 
governed Wurisdiction over the partiesD or such law was not clear and the agreement 
was not valid under the laws of JepalM

9 due notice was not served to the partyD in a timely mannerD during the appointment of 
the arSitrator or concerning the arSitration proceedingsM

9 the decision was taLen on a suSWect that was not referred to an arSitrator or against 
the mandate given to the arSitratorM or

9 except when an agreement has Seen signed that is contrary to the laws of JepalD 
the procedure to appoint an arSitrator or other procedures adopted therein failed to 
adhere to the agreement signed Setween the parties q orD if no such agreement is 
availaSleD against provisions of this Act.

Fn addition to the aSoveD the appellate court is also authorised to set aside the award if 
the dispute settled Sy the arSitrator was not within the arSitrator’s Wurisdiction and shouldn’t 
have Seen decided Sy the arSitrator under the laws of JepalD or if the decision taLen Sy the 
arSitrator was liLely to Se detrimental to the puSlic interest or puSlic policy.

The Bupreme Eourt has announcedD repeatedlyD that Sy the very nature of disputes referred 
to arSitrationD they must Se concluded Sased on merit and through that process only. Fn 
)oads jepartment v VaiSa Eonstruction Pvt btd CJepal baw jigest_Je Ya PaD 20,H decision 
Jo. 84H/D page 1,8•D jivision (ench6D it has Seen estaSlished that an arSitral award Sased 
on analysis and examination of the facts should not Se Wudged Sy the courtsD and that 
the arSitrator is the last Wudge in such matter. The reference was given in the matter of 
construction-related contract in which disputes of a technical nature arose.

Enforcement Or Execution Of Award

Domestic Arbitration Award
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A fundamental re7uirement of arSitration is the need for self-execution within 4• days of 
receipt of a copy of an award. juring this self-execution periodD no interest accrues. :oweverD 
if the award is not executed within the 4•-day time limitD the concerned party may kle an 
execution petition at the district courtD having Wurisdiction within 50 days from the date of 
expiry of the self-execution period of 4• days. Vhile the Act envisages that the district court 
shall ordinarily execute the award within 50 days Cas if it is its own Wudgment6D practically 
speaLing this is impossiSle since the district court has to checL the knality of the award. 
Fn Anil Yumar PoLharel v jistrict Eourt Yathmandu and others CJepal baw jigest_Je Ya 
PaD 20,4 decision Jo. H85,D page 4,0D jivision (ench6D the Bupreme Eourt interpreted that 
where either party kles a petition for the setting aside of an arSitral awardD said award shall 
not Se deemed knal until the decision of the appeal court.

The ArSitration CEourt Procedures6 )ulesD 2002 C20•/ (B6 re7uire that such petition for the 
setting aside of the award must Se heard within 1• days after the other party has Seen 
notiked and has duly appeared at the courtD Sut practically speaLing it taLes aSout a year to 
conclude the matter at the appellate court if the issues are of a complex or technical nature. 
Iven after such knal decision Sy the appellate courtD the district court has to issue a 5•-day 
notice to the relevant party for execution of the awardD and an amount is demanded Sy the 
court for payment to the applicant as per the award. (ecause of a lacL of strict procedure and 
accountaSilityD many parties actually defy such notice in an attempt to frustrate the applicant. 
Fn such caseD it is down to the applicant to knd the property details of the other party 
against whom execution has Seen demanded and provide such information to the court 
for attachment. Ff the other party is a governmentD the execution Secomes more and more 
complex since the court has limitations inD or will try to avoidD attaching government property. 
Fn many instancesD government Sodies CministriesD departmentsD etc6 are found to have 
ignored such execution notices of the court for a long time. There are many instances where 
such execution has taLen years. There is a need for strict compliance re7uirements and 
accountaSility with the government oRcials to expedite such procedure. This wait-and-see 
period is frustrating for the concerned party who have waited for long to secure an award.

Foreign Arbitration Award

A party intending to executeD in JepalD an award from a foreign countryD must suSmit an 
application to the appellate court along with an original or certiked copy of the arSitrator’s 
awardM an original or certiked copy of the agreementM and certiked translations of Soth into 
Jepalese. Bince Jepal has acceded to accept the Jew OorL Eonvention of 1/•8D it is oSliged 
to execute the foreign award emanating in the countries that are party or have acceded to 
such convention. :oweverD Sefore ordering for executionD the court shall verify whether‘

9 the arSitrator was appointed and award was made according to the laws and 
procedure mentioned in the agreementM

9 the parties were notiked aSout the arSitration proceedings in timeM

9 the award was made according to the conditions mentioned in the agreement or upon 
Seing conkned only to the suSWect matters referred to the arSitratorM

9 the award was knal and Sinding on the parties according to the laws of the country 
where the award was madeM

9 the laws of the country of which the petitioner is a nationalD or the laws of the 
country where arSitration proceedings were conductedD contain provisions under 
which arSitration award given in Jepal can Se implementedM and
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9 the petition was kled for the execution of the award within /0 days from the date of 
award.

Unly if the appellate court is satisked that the aSove conditions are availaSle shall it forward 
the award to the district court of competent Wurisdiction for execution. :oweverD no award 
rendered in a foreign country can Se executed in Jepal if the issues on which the award 
has Seen rendered cannot Se settled through arSitration under the laws of JepalD and if the 
implementation of the award is detrimental to puSlic policy. These circumstances are yet 
to Se addressed Sy the courts of JepalM henceD no clear interpretation of $puSlic policy’ is 
availaSle.

Fee For Enforcement Of Award

The statutory fee for enforcement of award through courts is 0.• per cent of the amount 
received through the implementation of the award. Ff the amount of the award cannot Se 
7uantikedD Sut its value can nonetheless Se determinedD a fee amounting to 0.• per cent of 
the current marLet value or amount of the action to Se taLen shall Se payaSle. Ff the value 
cannot Se 7uantikedD the execution fee shall Se •00 Jepalese rupees. All amounts paid to the 
court may also Se recovered from the other party if the concerned party kles an application 
Sefore the district court.

Record Of Arbitration

–pon completion of the arSitration proceedings and delivery of the awardD the arSitrator shall 
prepare the case kle of the documentD evidenceD statement of the concerned personsD award 
and all other relevant documents related to the arSitration and suSmit such case kle to the 
district courtD where such records are archived.

There are some institutional arSitrations involving the Jepalese government orD more 
recentlyD administered Sy Fnternational EhamSer of Eommerce CFEE6_the Fnternational Eourt 
of ArSitration CFEA6. Fn such caseD the case kles retained Sy the FEE_FEA is not automatically 
transferred to the district court in Jepal. This lacL of clarity amongst the partiesD the 
arSitrators and the FEE has caused some inconvenience in matters of executionD Secause 
the court has to verify the suSmissions made Sy the party re7uesting execution andD in the 
aSsence of such original documents at the courtD the execution procedure cannot proceed. 
&or parties of FEE-administered arSitrationD it is advisaSle to give this information to the 
arSitrators Cmainly foreign nationals6 and seeL an order to send a duly certiked copy of the 
arSitration documents for the district court’s archive.

Court Interventions – A ’rowing Concern

ArSitration as an effective alternative dispute resolution mechanism is very slowly gaining 
momentum Sut is yet to gain a foothold q or the conkdence of many. Fn many instancesD 
court oRcials also treat arSitration as a parallel procedure competing with the court. This 
causes confusion and inconvenience in many instances and prompts court intervention 
whenever such opportunity arises. Bometimes parties who are uninterested in the arSitration 
attempt to misuse the court’s Wurisdiction and arrange for the interventions to frustrate the 
other party. Buch interventions either are in the form of a petition for inWunction and interim 
or stay orderD or a repeated petition for determination of Wurisdiction. Fn many instances the 
arSitral awards are nulliked entering into the merit as if it is hearing an appealM despite thatD 
the scope for challenging the award is very limited and the court is not supposed to enter 
into merit of the dispute.
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–nder the ArSitration ActD a court’s role is limited toM

9 the appointment of an arSitratorD if so demanded Sy a partyD or the appointment of a 
presiding or third arSitratorD or removal of arSitrator Sy acting on the petition of either 
partyM

9 challenging the arSitrator’s determination of WurisdictionM

9 challenging the issuance of preliminary ordersD or interim or interlocutory ordersD or a 
conditional decisionM

9 setting aside the award on limited groundsM and

9 execution of the award.

Ixcepting the aSoveD in theory no court has Wurisdiction over any other matter re7uired to 
Se addressed Sy the ArSitration Act itselfD Sut in practice time and again we knd a court’s 
interventions or interest in the arSitration process and award. There is a need for proper 
awareness in the legal community to alleviate such court intervention.

Institutions Providing Arbitration Support In Nepal

The Jepal Eouncil of ArSitration CJIPEA6 was founded in 1//1 as a non-governmental and 
not-for-prokt organisation to provide institutional support for arSitration for resolution of 
commercial disputes. Ft mainly provides administrative services for ad hoc arSitration. Ft also 
acts as an appointing authority at the re7uest of the parties. Ft has maintained a panel of 
experts eligiSle to act as arSitrators and can provides a list thereof if so re7uired. Ft aims 
to provide services for institutional arSitrationM howeverD at present it is involved in ad hoc 
arSitration only. Ft has its own rules of arSitration that are presently Seing adopted in various 
contracts. The rules also provide the fee structure for arSitrators and for administering the 
proceedings.

Sinha-Verma Law Concern

vea: 4nbe Obn4 ohis rb4 nR dAv
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KaMapsia
HaGa: Ah4a:, HnwR Ihni 1fh KaRR and AR:be LeaS kI
Rajah & Tann Singapore

Fn the competition to Secome Asia’s leading arSitration huSD some might view 3alaysia as 
the underdog. The country would not compare itself to Bingapore and :ong YongM ratherD it 
views itself in a league of its own. 3alaysia retains certain Ley attractions that maLes it a 
promising contender to Secome a maWor arSitration huS in the region. Buch grandiose titles 
are not earned in a dayD howeverD and 3alaysia is continuously developing and recasting its 
rules and laws on arSitrationD which maLes it a place worth watching. This article is Sased 
on the 3alaysia chapter in this SooL’s 2015 editionD

1
 and introduces the maWor changes and 

signikcant developments in international arSitration undergone Sy Soth these Wurisdictions 
since 2011.

There have Seen several Ley developments in 3alaysia. The Yuala bumpur )egional Eentre 
for ArSitration CYb)EA6 has continued to innovate and set amSitious goals to develop the 
country as a premier arSitration huS. Jot only has the Yb)EA updated its ArSitration )ulesD 
it has also SroLen new ground Sy introducing new rules to deal with Fslamic disputes. 
Fn additionD despite recent news concerning SriSery charges against an arSitratorD the 
prompt and eRcient response from the arSitration community and institutions in 3alaysia 
demonstrates its continued efforts to stand strong against corruption and SriSery.

ArSitration in 3alaysia is governed Sy the ArSitration Act 200• Cthe 200• Act6 andD to some 
extentD the ArSitration Act 1/•2 Cthe 1/•2 Act6. As will Se discussed in this chapterD the 
provisions of the 200• Act and the 1/•2 Act remainD to a certain extentD interestingly at 
odds. Fn additionD parties are at liSerty to turn to institutional support such as choosing to 
have their arSitrations conducted in accordance with the arSitration rules under the Yb)EA. 
This chapter will also trace and discuss the history and progress of the Yb)EA in promoting 
3alaysia as an arSitration-friendly country.
The appeal of 3alaysia as an arSitration huS

3alaysia has Seen rigorously taLing steps to develop itself into the preferred country for 
arSitration and is now fast Secoming one of the Ley arSitration huSs in the Asia-Pacikc region. 
Progress is further enhanced Sy a supportive government and arSitration-friendly courts 
in 3alaysiaD whichD coupled with the aggressive marLeting of the Yb)EA as the preferred 
arSitral institutionD will see the country soar to greater heights.

Apart from the roSust push Sy the various estaSlishmentsD one of the many advantages 
in choosing 3alaysia as an arSitral forum is the savings in costs and expenditure. TaLing 
the Yb)EA as a prime exampleD it has a very transparent fee structure and the cost of 
conducting arSitral proceedings in the centre is only aSout ,0 per cent of what it would 
cost in Bingapore. Fn additionD ancillary costs and expenses such as foodD accommodation 
and transport are signikcantly lower in 3alaysia. :aving arSitral proceedings conducted in 
3alaysia is therefore affordaSle and accessiSle.
)ise of arSitration‘ preq1/•2

2
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Prior to the formation of the &ederation of 3alaya on 51 zanuary 1/48D and the suSse7uent 
enactment of the 1/•2 ActD the ArSitration Urdinance ¶FFF of 180/ of the Btraits Bettlements 
was (ritish 3alaya’s krst piece of arSitral legislation. The acceptance of the ArSitration 
Urdinance ¶FFF of 180/ came as a result of the many treaty arrangements that the sultans of 
the 3alay states had entered into with the (ritishD thereSy introducing the (ritish legal system 
into the country.

5
 The ArSitration Urdinance ¶FFF of 180/ was suSse7uently replaced in the 

states of Penang and 3alacca Sy the ArSitration Urdinance 18/0.
4

 ThereafterD in 1/•0D the 
ArSitration Urdinance 1/•0 replaced the ArSitration Urdinance 18/0 for all the states of the 
&ederation of 3alaya. The ArSitration Urdinance 1/•0 was Sased on the Inglish ArSitration 
Act of 188/.

Fn 1/•2D (ritish Jorth (orneo and BarawaL adopted the Inglish ArSitration Act of 1/•0 as 
their legislation. Pursuant to Jorth (orneo and BarawaL Woining the &ederation of 3alaysia in 
1/,5D 3alaysia adopted the prevailing arSitration laws in BaSah and BarawaL on 1 JovemSer 
1/H2D which Secame Lnown as the ArSitration Act 1/•2. This was Sased on the Inglish 
ArSitration Act 1/•0 and initially enacted as the BarawaL Urdinance Jo. • of 1/•2.

•
 The 1/•2 

Act governed arSitrations in 3alaysia for over half a centuryD contriSuting to a suSstantial 
pool of arSitral authorities and decisions.
Uut with the old‘ the 3alaysian ArSitration Act 1/•2

Fn 200•D the 3alaysian arSitration scene underwent an interesting phase during which 
the long-standing 1/•2 Act was repealed Sy the current 200• ActD maLing 3alaysia $the 
last maWor Wurisdiction in the common law world to emSarL on a wholesale revision of its 
arSitration law.’

,
 Prior to its repealD the regime under the 1/•2 Act was central to the evolution 

and advancement of the arSitral scene in 3alaysia. :oweverD the 1/•2 Act was also plagued 
with certain shortcomings that ultimately led to its legal demise.

The discussion Selow on the 200• Act will address some of the proSlems encountered Sy the 
Wudiciary when applying and interpreting the 1/•2 ActD which has now Seen superseded Sy 
the provisions of the 200• Act. Jotwithstanding the issues with the 1/•2 ActD the discussion 
on the 200• Act will also highlight the need for additional clarikcation in terms of certain 
provisions of the 200• Act.
Fn with the new‘ the 3alaysian ArSitration Act 200•

The 200• Act was enacted on 50 jecemSer 200• and came into force on 1• 3arch 200,. 
The 200• ActD which is largely modelled after the –JEFT)Ab 3odel baw and the Jew 
>ealand ArSitration Act 1/,/D applies to all arSitral proceedings commenced on or after 1• 
3arch 200,. The application of either the 200• Act or the 1/•2 Act to arSitral proceedings 
commenced Sefore 1• 3arch 200, remainsD alSeit to a lesser extentD in ?ux as learned Wudges 
differ in their legal views.

To say that the 200• Act simply repealed the 1/•2 Act would not give enough credit to the 
extensive worL undertaLen to not only replace the 1/•2 ActD Sut also improve upon the old 
regime. *iven that the aim of the 200• Act was to harmonise the laws governing arSitrations 
in 3alaysia with other leading arSitration centresD the implementation of the provisions of 
the 200• Act have proven very successful.
The 200• Act or the 1/•2 ActG

jespite the improvements created Sy the provisions of the 200• ActD its entry into force 
nonetheless generated some confusion and amSiguity with regard to arSitrations in 3alaysia 
that commenced after 1• 3arch 200,D Sut which arose from contracts and agreements 
entered into Sefore this date.
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This was oSserved in the case of PutraWaya :oldings Bdn (hd v jigital *reen Bdn (hd.
H

 
Fn arriving at its decisionD

8
 the court considered the fact that the arSitration agreement q 

particularly clause ,5.•D which made explicit reference to the 1/•2 Act q granted parties 
rights under the 1/•2 Act should any dispute arise Setween them. The court also tooL into 
consideration the different wording used in the 3alaysian-language version of the 200• 
ActD which clearly states that the Act does not apply to arSitral proceedings arising out 
of an arSitration agreement entered into Sefore 1• 3arch 200, or to arSitral proceedings 
commenced Sefore 1• 3arch 200,. Although the Inglish-language version of the 200• Act 
provided that the 200• Act applies to all arSitral proceedings commenced on or after 1• 
3arch 200, Cwithout maLing distinctions on when the arSitration agreement was entered 
into6 and Bection 11H of the Fnterpretation Acts 1/48 and 1/,H clearly provides that in the 
event of any con?ict or discrepancyD the Inglish version will prevailD the court felt that this 
was $not a situation where there is a con?ict or inconsistency Setween the wordings in the 
Inglish text and the Z3alay+ text Sut is a correlative Sy the Z3alay+ text to the interpretation of 
the defective provision in the Inglish text Sy applying the purposive approach’.

/
 This decision 

has Seen followed in the case of :iap-Taih Velding K Eonstruction Bdn (hd v (oustead Pelita 
TinWar Bdn (hd Cformerly Lnown as boagan (enut Plantations Bdn (hd6.

10

:oweverD Sefore the decision of PutraWaya :oldings Bdn (hd v jigital *reen Bdn (hd was 
deliveredD the :igh Eourt in the case of 3aWlis –gama Fslam jan Adat )esam 3elayu Pahang 
v &ar Iast :oldings (hd K AnorD

11
 in deciding which statute was applicaSle to a dispute 

arising out of an agreement entered into Sy the parties in 1//2D held that since the arSitral 
proceedings had commenced on 1, UctoSer 200,D the 200• Act and not the 1/•2 Act would 
Se applicaSle.

&urtherD in the case of Total Bafe Bdn (hd v Tenaga Jasional (hd K TJ( *eneration Bdn (hdD-12
 a decision made after the case of PutraWaya :oldings Bdn (hd v jigital *reen Bdn (hdD 

the court also held that the statute applicaSle to a dispute arising out of an agreement dated 
• zuly 2002 should Se the 200• Act as the arSitral proceedings had commenced suSse7uent 
to the 200• Act coming into force.

Ft is also interesting to note Begamat ParLing Bervices Bdn (hd v 3aWlis jaerah Begamat 
–tara K Anor Ease.

15
 Fn this caseD the arSitral proceedingsD which were governed Sy the 1/•2 

ActD had ended. The parties to the arSitral proceedingsD Seing dissatisked with the arSitral 
award givenD commenced separate Wudicial proceedings against each other. Une party had 
referred certain 7uestions of law to the court under the 200• Act while the other challenged 
the arSitral award pursuant to the provisions under the 1/•2 Act. The :igh Eourt ruled that 
the applicaSle statute was the 200• Act as all proceedings CarSitration and court6 relating to 
the knal arSitral award were instituted after the effective date of the 200• Act.

As to the issue in Begamat ParLing Bervices Bdn (hd v 3aWlis jaerah Begamat –tara K Anor 
EaseD the ArSitration CAmendment6 Act 2011D with the insertion of section •1C46D had clearly 
taLen notice. Bection •1C46 of the 200• Act now provides for the 200• Act to apply to any 
court proceedings relating to arSitration that Segan after the commencement of the 200• 
Act. Fn light of these decisionsD the diRculty in reconciling the application of the 200• Act and 
the 1/•2 Act in relation to arSitral proceedings commenced prior toD or afterD the 200• Act has 
Seen reduced. :oweverD there still appears to Se amSiguity and inconsistency as to which 
Act would apply to arSitral proceedings commenced on or after 1• 3arch 200,D Sut which 
arise out of arSitration agreements entered into Sefore the said date. Ft will Se interesting to 
see how the courts in 3alaysia will address this aspect of the law.
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The 200• Act q Setter than the 1/•2 ActG

There are 7uite a numSer of differences Setween the 200• Act and the 1/•2 ActD and these 
differencesD as Srie?y mentioned aSoveD are necessary to enhance the reliaSility of the laws 
on arSitration in 3alaysia. This chapter will not attempt to analyse in depth each provision of 
the 200• Act and the 1/•2 Act. FnsteadD this chapter seeLs to address the more prominent 
and noteworthy improvements introduced and implemented under the 200• Act.

The 200• Act is divided into four parts. Part F Csections 1 to •6 deals with preliminary issues 
such as Ley deknitionsD the commencement of arSitral proceedings and the arSitraSility of 
the suSWect matter in dispute. Part FF Csections , to 5/6 is where the essence of the 200• 
Act lies. Ft covers the important aspects of the arSitral proceedingsD such as the arSitration 
agreementD composition of the arSitral triSunalD Wurisdiction of the arSitral triSunalD the maLing 
of arSitral awards as well as the recourse against and enforcement of arSitral awards. Part 
FFF Csections 40 to 4,6 deals chie?y with Wudicial control over the arSitral proceedings such 
as the determination of preliminary points of law Sy the courtsD extensions of time for 
commencing arSitral proceedings and maLing of arSitral awards. Part FN Csections 4H to 
•16 covers miscellaneous issues such as the liaSility of the arSitrators and the immunity of 
arSitral institutions.
Eourt’s assistance

–nder the 1/•2 ActD all arSitrations held in accordance with the Eonvention on the Bettlement 
of Fnvestment jisputes Setween Btates and Jationals of Uther Btates 1/,• Cthe FEBFj 
Eonvention6D the –nited Jations Eommission on Fnternational Trade baw ArSitration )ules 
1/H, Cthe –JEFT)Ab ArSitration )ules6 or the Yb)EA ArSitration )ules were governed Sy 
section 54.

14
 As suchD arSitrations governed Sy section 54 were not suSWect to Wudicial 

interventionD except for the purposes of enforcement of arSitral awardsD as it was expressly 
provided that the provisions under the 1/•2 Act would not Se applicaSle.

1•

The proSlems created Sy section 54 of the 1/•2 Act raised some serious douSts as to its 
purposeD since removing certain arSitrations from the reach and assistance of the Wudiciary 
could haltD and possiSly set SacLD the progress made thus far. Une of the diRculties in 
adhering to section 54 of the 1/•2 Act was in the enforcement of domestic arSitral awards 
which applied either the –JEFT)Ab ArSitration )ules or the Yb)EA ArSitration )ules. Bection 
54 provided that such domestic arSitral awards would not Se enforced in the same manner 
as a Wudgment or order to the same effect.

1,
 Un the other handD such domestic arSitral 

awards would not Se capaSle of enforcement under the FEBFj Eonvention or the Eonvention 
on the )ecognition and Inforcement of &oreign Awards Cthe Jew OorL Eonvention6 as these 
conventions are only applicaSle to arSitral awards made with a foreign element.

Fn this regardD where the 1/•2 Act stumSles the 200• Act picLs up the Saton andD as suchD 
does away with the exclusion of Wudicial assistance in international arSitrations. The 200• Act 
does not seeL to oust international arSitrations from the court’s assistance. Un the contraryD 
it expressly extends the reach of the court in certain situationsM for instanceD interim support 
for the arSitral proceedingsD the consideration of the arSitraSility of the suSWect matter of the 
dispute and the determination of puSlic policy in relation to the arSitral awards.
The distinction Setween international and domestic arSitrations

Vhereas the 1/•2 Act maLes no distinction Setween domestic arSitrations and international 
arSitrations and applies to SothD it is now necessary under the 200• Act to maLe the 
distinction in order to determine the applicaSility of the relevant sections of the 200• Act.
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&irstlyD pursuant to section 5 of the 200• ActD the applicaSility of part FFF hinges upon the 
7uestion of whether or not an arSitration is $international’ or $domestic’. Fn a domestic 
arSitrationD part FFF of the 200• Act applies Sy default unless the parties to the arSitral 
proceedings exclude its application in writing. Un the other handD in an international 
arSitrationD the default position is reversed and part FFF of the 200• Act does not apply unless 
the parties to the arSitral proceedings agree otherwise in writing. Part FFF of the 200• Act 
allows for greater intervention Sy the courtD notwithstanding any limitations imposed Sy the 
arSitration agreementM for instanceD Sy allowing any party to the arSitral proceedings to refer 
to it any 7uestion of law arising out of an arSitral award

1H
 and allowing the court to extend 

the time imposed for the commencement of arSitral proceedings
18

 or the delivery of an 
arSitral award.

1/

BecondlyD the distinction Setween domestic arSitrations and international arSitrations also 
goes towards deciding the outcome of the application of section 12C26 of the 200• Act. 
Bection 12C26 provides that in the event that parties to the arSitral proceedings fail to 
determine the numSer of arSitratorsD the arSitral triSunal shall consist of three arSitrators 
in the case of an international arSitration and a single arSitrator in the case of a domestic 
arSitration.

ThirdlyD section 50 of the 200• Act provides that in respect of domestic arSitrationsD 
the applicaSle suSstantive laws shall Se those of 3alaysiaD unless the parties to the 
arSitral proceedings agree otherwise. Vith regard to international arSitrationsD the applicaSle 
suSstantive laws shall Se decided Sy the parties to the arSitral proceedings. Fn the event that 
the parties to an international arSitration fail to agree on the applicaSle suSstantive lawsD the 
arSitral triSunal shall apply the law determined Sy the con?ict of laws rules.

&inallyD the characterisation of arSitral proceedings as either domestic or international is also 
necessary in order to determine the recognisaSility and enforceaSility of the arSitral award. 
An arSitral award made pursuant to an international arSitration in 3alaysia does not fall 
within the amSit of sections 58 and 5/ of the 200• ActD as will Se explained Selow.
The arSitral triSunal

(oth the 1/•2 Act and the 200• Act recognise the principle of party autonomy. Bection 8 of 
the 1/•2 Act provides thatD unless a contrary intention is expressedD an arSitration agreement 
is deemed to include a provision that the arSitral panel shall consist of a sole arSitrator. The 
1/•2 Act also provides that in the event that the arSitration agreement maLes reference to 
two or three arSitratorsD there shall Se an umpire appointed Sy the arSitrators chosen Sy 
Soth parties to the arSitral proceedings. &ailing thatD or any agreement Setween the partiesD 
section 12 of the 1/•2 Act provides that the :igh Eourt may appoint the same.

Although there are no specikc provisions in the 1/•2 Act similar to those in the 200• ActD it 
is advisaSle for an appointed arSitrator to disclose any interest which he or she might have 
in the outcome of the arSitration or circumstances that would cast douSt on his impartiality 
and independence. UtherwiseD under section 2• of the 1/•2 ActD the court may grant relief to 
a party to the arSitral proceedings in the event that an arSitrator is found not to Se impartial. 
Buch relief includes the granting of an inWunction to restrain the arSitrator in 7uestion from 
proceeding with the arSitration.

biLe section 12 of the 1/•2 ActD the same section under the 200• Act states that parties to 
the arSitral proceedings are free to determine and decide on the numSer of arSitrators to 
preside over the arSitral proceedings. Bection 12 of the 200• Act also provides for instances 

Malaysia Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/malaysia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk

where the parties to the arSitral proceedings are unaSle to agree on the numSer of arSitrators. 
As mentioned aSoveD depending on whether it is a domestic arSitration or an international 
arSitrationD the 200• Act prescriSes that a sole arSitrator shall Se appointed for domestic 
arSitrationsD while three arSitrators shall Se appointed for international arSitrations.

The procedures for the appointment of arSitrators are provided for under section 15 of 
the 200• Act. Bection 15 of the 200• Act gives ample liSerty to parties to determine the 
procedures that are to Se adopted with regard to the appointment of arSitrators. Bection 
15 of the 200• Act further provides for resolution mechanisms in the event that parties 
to the arSitral proceedings are unaSle to come to an agreement. &or exampleD pursuant to 
section 15CH6 of the 200• ActD should the director of the Yb)EA fail to appoint the relevant 
numSer of arSitrators under sections 15C46 and C•6 of the 200• ActD either party to the arSitral 
proceedings may then apply to the :igh Eourt for such an appointment.

20

Bection 14 of the 200• Act maLes it mandatory for a person who is appointed as an arSitrator 
to disclose any circumstances that are liLely to give rise to WustikaSle douSts as to his 
impartiality or independence as this is a ground for challenging arSitrators. Bection 14 of 
the 200• Act also states that an arSitrator may Se challenged if he does not possess the 
re7uisite 7ualikcations agreed to Sy the parties.

Bection 1• of the 200• Act goes a step further and provides for the procedures that are 
to Se adopted when challenging an arSitrator. Bection 1, of the 200• Act deals with when 
an appointed arSitrator fails to act or when it Secomes impossiSle for the arSitrator to act 
whereas section 1H of the 200• Act provides for matters relating to the appointment of a 
suSstitute arSitrator in the foregoing event.

–nliLe the 1/•2 ActD which does not allow the arSitral triSunal to determine its own 
WurisdictionD the 200• ActD Sy virtue of section 18D grants the arSitral triSunal the authority 
to rule on its own WurisdictionD that isD the concept of Yompeten;-Yompeten;. This includes 
matters relating to the validity of the arSitration agreement. Bection 18 of the 200• Act also 
provides for the procedures and time limits for raising oSWections to the arSitral triSunal’s 
Wurisdiction. Ft also provides for appeal to the courtD which shall have the knal sayD with 
regard to the arSitral triSunal’s ruling on its Wurisdiction. The courts in the cases of Btandard 
Ehartered (anL 3alaysia (hd v Eity Properties Bdn (hd K Anor21 and E3B Inergy Bdn (hd v 
Poscon Eorp

21
 have all oSserved that under the 200• ActD an arSitral triSunal may determine 

its own Wurisdiction.

–nliLe the 1/•2 ActD section 1/ of the 200• Act allows arSitral triSunals to grant interim 
measuresD whichD inter aliaD include security for costs and discovery of documents. :oweverD 
the 200• Act is silent on whether or not an arSitral triSunal can grant any of the interim 
measures on an ex parte application.
The procedure for arSitration

–nliLe the 1/•2 ActD the adoption of arSitration procedures is provided for under sections 
20 to 2/ of the 200• Act. Bection 21C16 of the 200• Act provides that parties to the arSitral 
proceedings are free to agree on the procedures to Se followed Sy the arSitral triSunal in 
conducting the arSitral proceedings. Bection 21C26 of the 200• Act provides that the arSitral 
triSunal may conduct the arSitral proceedings in the manner that it considers appropriate 
if parties to the arSitral proceedings are unaSle to come to an agreement. These include 
powers of the arSitral triSunal to determine the admissiSilityD relevanceD and materiality of 
any evidence as well as kxing and amending time limits.
zudicial intervention
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(oth the 1/•2 Act and the 200• Act allow for the intervention of the Wudiciary in certain 
instances. Buch intervention includesD inter aliaD the staying of proceedingsD

22
 granting of 

interim measures of protection such as security for costs and interrogatoriesD24 and the 
enforcement of arSitral awards.2• Fn terms of the changes introduced Sy the ArSitration 
CAmendment6 Act 2011D section 11 of the 200• Act has Seen amended to clarify that in order 
to secure the amount in disputeD the court may order the arrest of propertyD Sail or other 
security Sefore or during the arSitral proceedings. Fn particularD section 11C56 of the 200• 
Act now empowers the court to maLe orders for any interim measures even if the seat of 
arSitration is outside 3alaysia. This clarikcation in law will Se of particular interest to parties 
involved in disputes relating to assets in 3alaysiaD Sut which are Seing arSitrated in other 
WurisdictionsD such as Bingapore.

Ft is necessary to consider whether limitations placed on the intervention Sy the court can Se 
circumvented Sy the court invoLing its inherent powers. Prior to the commencement of the 
200• ActD there were two con?icting decisions of the Eourt of Appeal. Fn the case of BarawaL 
Bhell (hd v PPIB Uil and *as Bdn (hdD

25
 the court held that it had no power to intervene 

unless it was statutorily empowered to do so. Fn contrastD in the case of (ina zati Bdn (hd 
v Bum ProWects C(ros6 Bdn (hdD

24
 the Eourt of Appeal was of the view that the courts had 

a supervisory Wurisdiction over arSitrations and arSitratorsD and that the court may invoLe 
Urder /2D )ule 4 of the )ules of :igh Eourt 1/80 to maLe any order that may Se necessary 
to prevent inWustice.

The issue has Seen given signikcant consideration in the case of Aras zalinan Bdn (hd 
v Tipco Asphalt PuSlic Eompany btd K UrsD

2•
 where it was held that the :igh Eourt in 

3alaysia $has no WurisdictionD statutory or inherent or Sy the exercise of residual powers 
to grant inWunctive relief in matters where the seat of arSitration is outside 3alaysia’.

2,
 Fn 

reaching his decisionD (adariah Bahamid zE compared section 8 of the 200• Act to article 
• of the –JEFT)Ab 3odel baw and found that the rationale Sehind Soth provisions is to 
$Sring certainty to arSitration proceedings Sy setting out the specikc parameters of court 
assistance or supervision in respect of such proceedings’.50 *iven that the 200• Act did 
not expressly adopt article 1C26 of the –JEFT)Ab 3odel baw when it incorporated the other 
provisionsD it cannot Se said that the intention of the Parliament was to confer express 
Wurisdiction to the courts where the seat of arSitration is not 3alaysia. Ft remains to Se seen 
how much further the courts will apply section 8 of the 200• Act and whether its powers to 
intervene in arSitral proceedings would Se limited to those that are specikcally provided for 
under the Act.

Bection 22 of the 1/•2 Act provides that the arSitrator or umpire may suSmit any 7uestion 
of law arising in the course of arSitration or from an arSitral award or any part thereof to 
the :igh Eourt. BimilarlyD section 41 of the 200• Act provides that a party to the arSitral 
proceedings may apply to the :igh Eourt for the determination of any 7uestion of law arising 
in the course of arSitration with the consent of the arSitrator or all parties to the arSitral 
proceedings. AdditionallyD section 42 of the 200• ActD which provides that any party to the 
arSitral proceedings may refer any 7uestion of law arising out of an arSitral award to the 
:igh EourtD also states that one of the options availaSle to the :igh Eourt after determining 
the 7uestion suSmitted is to set aside the arSitral award in whole or in part. :oweverD the 
:igh Eourt shall dismiss such a reference if the 7uestion of law does not affect the rights 
of one or more of the parties to the arSitral proceedings.

2H
 Ft should Se noted that Soth 

these provisions are contained in Part FFF of the 200• ActD whichD Sy defaultD applies only 
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to domestic arSitrations Sut not to international arSitrations unless the parties expressly 
choose to exclude or include them respectively.

Niews have persisted that intervention remain crucial when there is a $patent inWustice’
28

 or 
if the court exercises its $inherent Wurisdiction’.

2/
 The amendment of section 8 may curtail 

these circumstances as it now restates the provision to read‘ $Jo Eourt shall intervene in 
matters governed Sy this ActD except where so provided in this Act.’ 

50

:oweverD on the matter of granting inWunctionsD in the more recent case of Pla;a )aLyat Bdn 
(hd v jatuL (andar Yuala bumpur

51
 which came after the amendmentsD the court held that 

inWunctions do not amount to court intervention and serve to preserve the suSWect matter 
referred to arSitration. FndeedD the court did grant an inWunction in the case in order to maintain 
the status 7uo.
ArSitral awards

Although there is no deknition of $award’ in the 1/•2 ActD section 1• states that a reference 
to $award’ in the 1/•2 Act includes a reference to interim awards as well. Bection 2C16 of the 
200• Act deknes an arSitral award as a decision of the arSitral triSunal on the suSstance of 
the dispute and that it includes any knalD interim or partial award and any award on costs or 
interests. Bection 1H of the 1/•2 Act and section 5,C16 of the 200• Act further provide that 
all arSitral awards are knal and Sinding.

–nliLe the 1/•2 ActD section 55 of the 200• Act provides that an arSitral award should Se in 
writing and signed Sy the arSitral triSunal. Ff there is more than one arSitratorD the signatures 
of the maWority would Se suRcient provided that the reason for any omission is stated. 
Bection 55 further provides that the arSitral award should state the reasons upon which it is 
Sased unless the parties to the arSitral proceedings had agreed otherwise or if the arSitral 
award is on agreed terms. The arSitral award shall also state the date and the seat of the 
arSitration.

(oth section 18 of the 1/•2 Act and section 5• of the 200• Act allow the arSitrator 
or umpire to correct any clerical errorD accidental slip or omission in an arSitral award. 
AdditionallyD section 5• of the 200• Act allows a party to re7uest the arSitral triSunal to give 
an interpretation of a specikc point or part of the arSitral award.

Bection 5H of the 200• Act provides two Sases on which an arSitral award may Se set 
aside. The krst is when a party maLing the setting-aside application proves one of the 
limited instances that Wustify the setting aside of the arSitral award. Buch instances include 
proving that the other party to the arSitral proceedings did not have the capacity to enter 
into the arSitration agreementD the arSitration agreement was invalid under the laws of 
3alaysiaD proper notice of the appointment or constitution of the arSitral triSunal or arSitral 
proceedings was not givenD or that the arSitral award deals with a dispute not falling within 
the terms of the suSmission of arSitration.

52
 The second Sasis for setting aside the arSitral 

award is a knding Sy the court that the dispute is not capaSle of Seing settled Sy arSitration 
under the laws of 3alaysia or that the arSitral award is in con?ict with the puSlic policy of 
3alaysia. Ft is to Se noted that the grounds given under section 5H of the 200• Act for setting 
aside an arSitral award do not relate to the merits of the case. Fn additionD as mentioned 
earlierD section 42 of the 200• Act allows the court to set aside an arSitral award to which a 
7uestion has Seen referred for its determination.

Inforcement of arSitral awards is dealt with under section 2H of the 1/•2 Act and sections 
58 and 5/ of the 200• Act. Bection 58 of the 200• Act also provides for the procedures 
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that a party to the arSitral proceedings needs to comply with when seeLing to enforce an 
arSitral award. Bection 5/ of the 200• Act sets out the grounds on which the recognition or 
enforcement of an arSitral award shall Se refused.

Ft is also to Se noted that the 200• Act does not repeal the )eciprocal Inforcement of 
zudgments Act 1/•8 C)IzA 1/•86D which provides for the enforcement of an arSitral award 
from Eommonwealth countries and scheduled countries as if it were a foreign WudgmentD 
provided that it is krst registered in the courts of the country in which the arSitral award was 
given.
Pro-arSitration‘ Btay of legal proceedings

Bection 10 of the 200• Act allows a party to apply to the :igh Eourt for a stay of legal 
proceedings if the suSWect matter of the dispute is suSWect to an arSitration agreement. –nliLe 
section , of the 1/•2 ActD section 10 of the 200• Act maLes it mandatory for the :igh Eourt 
to grant a stay unless the arSitration agreement is null and voidD inoperative or incapaSle of 
Seing performed or if there exists no dispute Setween the parties with regard to the matters 
to Se referred to arSitration.

Fn Ehut JyaL :isham JyaL Ariff v 3alaysian Technology jevelopment Eorporation Bdn (hdD-55
 the court tooL the occasion to restate the desire of the legislature to reform the law 

relating to arSitration and to give primacy to arSitral proceedings over court proceedings 
in circumstances where parties have agreed to resolve their disputes Sy arSitration. The 
:igh Eourt stated that it would Se rare for a court not to grant a stay of legal proceedings 
under the 200• Act. This is reaRrmed in Soth )enault Ba v FnoLom Eorporation Bdn (hd 
K Anor and Uther Applications

54
 and AlSilt )esources Bdn (hd v Easaria Eonstruction 

Bdn (hd.
5•

 Fn the latter caseD ASdul 3aliL FshaL zEA further emphasised the desiraSility of 
arSitration regardless of parties’ motives in favouring arSitration over litigation. Fn coming 
to his decisionD the learned Wudge held that the contract in dispute $must Se referred to 
arSitration. There are no two ways aSout it.’

5,

BimilarlyD in the case of Vinsin Interprise Bdn (hd v Uxford Talent C36 (hd
5H

 the court noted 
that under the 1/•2 ActD the court would not grant a stay of court proceedings unless the 
applicant had demonstrated that he was ready and willing to arSitrate the dispute. Vhile that 
is the position under the 1/•2 ActD there is no such similar re7uirement under the 200• Act. 
The court held that in Soth the 1/•2 Act and the 200• ActD a stay of court proceedings will 
not Se granted if the applicant has taLen part in the court proceedings.

Fn addition to the two instances provided for under section 10 of the 200• ActD the decision in 
bemSaga PelaSuhan Yelang v Yuala jimensi Bdn (hd K Another Appeal

58
 seems to give rise 

to a further ground for not granting a stay of court proceedings in rare circumstances where 
estoppels will arise. Although the general rule under section 10 of the 200• Act still standsD 
when parties to the arSitral proceedings have suSse7uently displaced their original discretion 
to refer their disputes to arSitration Sy expressly suSmitting to the Wurisdiction of the courtsD 
the doctrine of estoppel may Se invoLed to prevent a party from asserting otherwise.

All in allD the approach taLen Sy the 3alaysian courts in terms of their inclination towards 
arSitrations can Se summed up Sy the words in the case of E3B Inergy Bdn (hd v Poscon 
Eorp

5/
 that $there is unmistaLaSle intention of the legislature that the court should lean 

towards arSitration proceedings’.
Appeal against arSitral awards
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There is no appeal procedure against an arSitral award in Soth the 1/•2 Act and the 200• Act. 
:oweverD there exists under Soth ActsD provisions relating to the setting aside of an arSitral 
award. Bection 24C26 of the 1/•2 Act states that an arSitral award may Se set aside if the 
arSitrator or umpire has misconducted himself or if the arSitral award has Seen improperly 
procured. Fn Eairn Inergy Fndia Pty btd v the *overnment of FndiaD

40
 the Eourt of Appeal 

held thatD under the 1/•2 ActD an arSitral award is ordinarily knal and conclusive unless a 
contrary intention is provided for in the arSitration agreement. AccordinglyD civil courts have 
no appellate Wurisdiction over the arSitrator’s decision if it has Seen fairly reached. :oweverD 
the court may still decide to set aside an arSitral award if there was an error of law on the 
face of the arSitral award. This is Sased on common law principles. zeffery Tan zEA stated‘

The remedy of $error of law on the face of the award’ was not provided in 
the ArSitration Act 1/•2. (ut 3alaysian law was not and is not limited to the 
ArSitration Act alone.“ Eourts in 3alaysia have regularly considered arSitration 
applications on the Sasis that error of law on the face of the award is availaSle 
for consideration under our law.

41

The Eourt of AppealD howeverD stressed that this was a limited exception and would Se 
applied only if the court found in the arSitral awardD or any documents actually incorporated 
into itD some legal proposition that formed the Sasis of the arSitral award and which was 
erroneous. The Eourt of Appeal was of the view that a 7uestion of construction was a 
7uestion of law and if the 7uestion of construction itself was the very thing that had Seen 
referred to the arSitrator for determinationD the court would not set aside the kndings of the 
arSitrator only Secause the court would have come to a different conclusion. &urtherD the 
Eourt of Appeal also stated that an erroneous decision of an arSitrator on a specikc 7uestion 
of construction did not in itself render the award capaSle of Seing set aside.

A  similar  position  was  adopted  in  Taman (andar  (aru  3asai  Bdn  (hd  v  jindings 
Eorporations Bdn (hd

42
 where the court heldD inter aliaD that the 200• Act maLes it 

compulsory for the courts to respect the decision of the arSitrator and that real proof is 
re7uired Sefore the courts would meddle with the recognition and enforcement of an arSitral 
award. The knality of an arSitral award is again oSserved in Jgo Ehew :ong Uils K &ats C36 
Bdn (hd v Yarya )umpun Bdn (hd

45
 where a mere kling of an aRdavit to oppose registrationD 

instead of maLing an applicationD is deemed insuRcient to set aside an arSitral award.

Fn Asia Eontrol Bystems Fmpac C36 Bdn (hd v PJI PE( (hd and another appealD
44

 it is 
apparent that the 3alaysian courts have adopted a pro-arSitration stance Sy endorsing the 
–JEFT)Ab ArSitration )ules. The appellant had attempted to set aside an arSitral award 
made pursuant to the –JEFT)Ab ArSitration )ules and the Yb)EA ArSitration )ules. The :igh 
Eourt dismissed the appellant’s application and allowed the respondent’s application for 
leave to enforce the arSitral award. Un appealD the Eourt of Appeal dismissed the appellant’s 
appeal and held that section 54 of the 1/•2 Act excluded the application of the 1/•2 Act 
or other written law to any arSitration held under the –JEFT)Ab ArSitration )ules and the 
Yb)EA ArSitration )ules.

&urtherD in Tan Yau Tiah v Tetuan Teh Yim TehD Balina K Eo K AnorD
4•

 the krst respondent 
had given written undertaLings to release the documents of title to the appellant when 
the matter was decided Sy an arSitrator or the court or Soth. The arSitrator handed down 
an arSitral award in favour of the appellantD Sut the krst respondent refused to hand over 
the documents and kled a summons seeLing interpleader reliefs. The :igh Eourt allowed 
the krst respondent’s interpleader application and decided that the krst respondent ought 
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to continue to hold the documents pending the proceedings Sy the second respondent to 
remove or restrain the arSitrator as well to have the arSitral award set aside. Fn additionD 
the krst respondent should continue to hold the documents pending the proceedings Sy 
the appellant for leave to enforce the arSitral award against the second respondent. The 
appellant appealed against the decision of the :igh Eourt.

Ft was held Sy the Eourt of Appeal that the order for the immediate return of the documents 
of title was knal and SindingD irrespective of whether or not there was any pending appeal 
to have the order set aside. Unce the arSitral order was handed down Sy the arSitratorD the 
undertaLing of the krst respondent would come into play and must Se given effect. &urtherD 
as the krst respondent hadD in his aRdavitD employed the disWunctive word $or’ in regard to 
what had to Se complied with Cnamely either an arSitral award $or’ a court order6. ThusD the 
dispute Setween the parties ended with an arSitral awardD the krst respondent must Sy its 
own admission comply with it.
ArSitration developments‘ E)I&AA Act

4,

The Eonvention on the )ecognition and Inforcement of &oreign ArSitral Award CE)I&AA6 
ActD though repealed Sy the 200• ActD is still relevant as it hadD prior to the amendment of 
section 58C16 of the 200• ActD provided for the enforcement of arSitral awards pursuant to 
arSitration agreements under the Jew OorL Eonvention or arSitrations held outside 3alaysia 
in states that are party to the Jew OorL Eonvention.

Fn Bri banLa EricLet v Vorld Bports JimSus Pte btdD
4H

 the Eourt of Appeal held that a ga;ette 
notikcation Sy :is 3aWesty Oang ji-pertuan Agong was a prere7uisite Sefore enforcement of 
an arSitral award from a state is allowed under the Jew OorL Eonvention. This was re7uired 
despite the fact that the state was indeed a signatory to the Jew OorL Eonvention. This 
decision was reaRrmed Sy the Eourt of Appeal in Alami NegetaSle Uil Products Bdn (hd v 
bomSard Eommodities btd.

48
 :oweverD in late 200/D the &ederal Eourt reversed the decision 

of the Eourt of Appeal in the latter case
4/

 and held that a ga;ette notikcation pursuant 
to section 2C26 of the E)I&AA Act is evidentiary in nature and not a precondition for the 
purposes of enforcing an arSitral award from a state that is a signatory to the Jew OorL 
Eonvention. Ff :is 3aWesty Oang ji-pertuan Agong had issued a ga;ette notikcation declaring 
a particular state to Se a signatory to the Jew OorL EonventionD then the notikcation merely 
formed conclusive evidence that that state was a signatory. Therefore the issue of whether 
or not a state is a signatory to the Jew OorL Eonvention can Se proved Sy adducing other 
evidence as may Se appropriate.

The courtD in demonstrating its willingness to depart from the previous authority of Bri banLa 
EricLet v Vorld Bports JimSus Pte btdD opined that‘

The critical issue is whether a declaration in the *a;ette notikcation Sy the 
Oang ji Pertuan Agong is a condition precedent Sefore an award made in a 
stateD who is a party to the JOED could Se regarded as a convention award 
under the E)I&A. Fn my viewD the answer to this 7uestion does not depend 
on whether the word $may’ appearing in s 2C26 of the E)I&A has to Se read to 
mean $must’ or otherwise.

The Eourt of Appeal in Bri banLa EricLet v Vorld Bports JimSus Pte btd construed the word 
$may’ as $must’D rendering it mandatory for :is 3aWesty Oang ji-pertuan Agong to extend 
the Senekt under the E)I&AA Act to foreign arSitral awards in order for the same to Se 
enforceaSle. :oweverD in bomSard Eommodities btd v Alami NegetaSle Uil Products Bdn (hdD 
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the court elected to construe the word $may’ as simply conferring a power and proceeded to 
examine whether or not a duty to exercise the power is imposed. This effectively extended 
the amSit of the word $may’ and exempliked the court’s pro-arSitration stance Sy construing 
the test in a manner which lowers the re7uired threshold. The direction came as a welcome 
gesture maLing the recourse to foreign arSitrations more accessiSle in 3alaysia.

There are no similar provisions in the 200• Act which pertain to the ga;ette notikcation 
aSove. Bection 58C16 of the 200• Act states that on an application in writingD an arSitral award 
may Se enforced Sy the :igh Eourt as a Wudgment thereof regardless of the arSitral seat. Prior 
to the ArSitration CAmendment6 Act 2011D section 58C16 of the 200• Act was silent on whether 
or not it applied to arSitral awards of international arSitrations in 3alaysia. Vith regard to 
arSitral awards from a foreign stateD section 58C16 of the 200• Act specikes that only arSitral 
awards from countries that are party to the Jew OorL Eonvention adopted Sy the –nited 
Jations Eonference on Fnternational Eommercial ArSitration in 1/•8 are recognised. ThusD 
it appears that arSitral awards from countries which are not signatories to the Eonvention 
would not Se recognised and cannot Se enforced under the 200• Act.
The Yb)EA

There are a numSer of professional Sodies in 3alaysiaD such as the 3alaysian Fnstitute 
of ArchitectsD

•0
 the )oyal Fnstitution of Burveyors 3alaysiaD

•1
 the 3alaysian Fnternational 

EhamSers of EommerceD
•2

 the Fnstitute of Ingineers 3alaysia
•5

 and the 3alaysian )uSSer 
(oardD

•4
 which administer and handle arSitral proceedings. :oweverD this chapter will focus 

on the Yb)EA as the main arSitral institution in 3alaysia and its contriSutions to the 
ever-changing arSitral landscape.

The Yb)EA was estaSlished in 1/H8 under the auspices of the Asian-African begal 
Eonsultative Urganisation CAAbEU6 to provide a forum for the settlement of tradeD commerce 
and investment disputes within the Asia-Pacikc regionD which it continues to do. The Yb)EA 
was the krst regional centre estaSlished Sy the AAbEU in AsiaD which aimed to provide 
institutional support for the conduct of domestic and international arSitral proceedings in 
Asia.

••
 The AAbEU is currently made up of 4H memSer countries and has to date kve regional 

centres‘ in EairoD bagosD TehranD JairoSiD and of course Yuala bumpur.

*overnments of the countries with regional centres recognise the independent status of 
the regional centres andD as suchD have accorded them privileges and immunities. The 
immense support given Sy the respective governments allow the regional centres to function 
as autonomous international organisations.

•,
 Vhile the Yb)EA has the support of the 

3alaysian governmentD the Yb)EA is a non-prokt organisation and is neither a government 
Sranch nor agency. The status of the Yb)EA as an independent arSitral institution for Soth 
domestic and international arSitrations is a clear policy under Soth the 1/•2 Act and the 
200• Act.

A recent statement Sy the Yb)EA directorD jatuL Bundra )aWooD indicates that the Yb)EA 
aims to arSitrate 2•0 cases per year Sy 201,D an amSitious goal given its previous 100 
cases in 2012.

•H
 Fn factD the rise of arSitrations from H5 in 2010 to 8• in 2011 demonstrates 

the continuous growth the Yb)EA wishes to emSody as a signikcant competitor to its 
Bingapore and :ong Yong counterparts. :alf of the arSitrations in the Yb)EA originate from 
the construction sector while the rest are made up of a mix of commercialD intellectual 
propertyD insurance and technology-related disputes. Among these arSitrationsD aSout 20 
per cent of the hearings in the Yb)EA are international in nature. AdditionallyD the Yb)EA 
introduced the i-ASitration )ules in 2012. These are Sased on shariah laws and are $the krst 
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set of rules that adopts the –JEFT)Ab ArSitration )ulesD while allowing for the resolution of 
disputes arising from any contract that may contain Bhariah CFslamic baw6 issues’. 

•8

Adoption of the revised –JEFT)Ab ArSitration )ules 2010

Ft was decided in 200, that the –JEFT)Ab ArSitration )ules should Se revised to meet the 
changes in arSitral practice that have occurred over the past 50 years. Un 2• zune 2010D the 
revised –JEFT)Ab ArSitration )ules were adoptedD and were effective as of 1• August 2010D 
Sy the Yb)EAD maLing it the krst arSitral institution in the world to do so. Vith the Yb)EA 
adopting the revised –JEFT)Ab ArSitration )ulesD all changes made therein are relevant to 
and affect arSitrations Seing held Sy the Yb)EA and under the Yb)EA ArSitration )ules.

The revised –JEFT)Ab ArSitration )ules saw more provisions Seing addedD with the aim 
of klling gaps that had Secome apparent over the years. The revision of article 2 of the 
–JEFT)Ab ArSitration )ules shows the rules taLing into account modern technology with 
regard to issuing and serving notices of arSitration and other communications as well as 
the conducting of hearings. A point to note is that when communications are conducted via 
e-mail or faxD a designated or authorised address must Se used. The revision also includes 
the addition of article 28C46D which provides that witnesses may $Se examined through means 
of telecommunication that do not re7uire their physical presence at the hearing’D with the 
example of teleconferencing Seing given.

Article , of the –JEFT)Ab ArSitration )ules has also Seen revised to reduce the time a party 
to the arSitral proceedings needs to wait Sefore maLing a re7uest to the secretary general 
of the Permanent Eourt of ArSitration at The :ague CPEA6 with regard to disputes relating 
to the appointment of an appointing authority from ,0 to 50 days. Fn additionD it is also now 
expressly stated that the PEA may Se re7uested Sy the parties to the arSitral proceedings to 
act as an appointing authority. These changes are re?ected in 3alaysia under section 15 of 
the 200• ActD which provides for the re7uest for appointment to Se made to the director of 
the Yb)EA.

Among the signikcant additions to the revised –JEFT)Ab ArSitration )ules relating to the 
conduct of arSitral proceedings are articles 1HC16 and C26 where it is provided that the arSitral 
triSunal $shall conduct the proceedings so as to avoid unnecessary delay and expense and to 
provide a fair and eRcient process for resolving the parties’ dispute’ and the arSitral triSunal 
shall as soon as practicaSle estaSlish a provisional timetaSle of the arSitration. There are also 
now additional provisions dealing with the issue of an arSitrator’s con?ict of interestD whereSy 
model statements of independence pursuant to a new article 11 are annexed to the revised 
–JEFT)Ab ArSitration )ules. &urtherD article 1, of the –JEFT)Ab ArSitration )ules provides 
a clause excluding liaSility of the arSitral triSunal save for intentional wrongdoing. This would 
most certainly guarantee that the arSitrators are aSle to proceed with the arSitration without 
fear of any negative repercussions from the parties.

Ixcessive triSunal remuneration would also not Se possiSle now that article 41 of the 
–JEFT)Ab ArSitration )ules states that the fees shall Se reasonaSle in amount. The revised 
–JEFT)Ab ArSitration )ules also re7uire the arSitral triSunal to inform the parties of how it 
proposes to determine its fees at the soonest after the arSitral triSunal has Seen constituted. 
The parties may refer the proposal or the determination of the fees of the arSitral triSunal to 
the appointing authorityD such as the director of the Yb)EAD for review.

The revised –JEFT)Ab ArSitration )ules have also seen additional provisions dealing with 
multiparty arSitration and WoinderD oSWections to experts appointed Sy the arSitral triSunalD 
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whichD as a wholeD aim to enhance procedural eRciency and uphold reasonaSleness in the 
conduct of arSitrations. Vith a view to propelling its status in the arSitration communityD the 
Yb)EA ArSitration )ules were revisedD with certain modikcations and adaptationsD in line 
with the updated –JEFT)Ab ArSitration )ules.
Adoption of the revised –JEFT)Ab ArSitration )ules in YEb)A 

Fn 2012D the Yb)EA saw further development in its rules Sy enacting the Yb)EA )ules 
for ArSitration 2012D which consolidated and updated several provisions Sased on the 
–JEFT)Ab ArSitration )ules 2010. Ft came into force on 2 zuly 2012D shortly after the new 
ArSitration CAmendment6 Act 2011 was enactedD presumaSly to further emphasise and 
synchronise with the Wudiciary’s non-interventionist and pro-enforcement stance. The latest 
rules see several Ley changesD among which are the following‘

•/

9 A new )ule 2 specifying the informationD documents and fee re7uired to register an 
arSitration with the Yb)EA. PreviouslyD the )ules only re7uired that the party initiating 
the arSitration to send notice of arSitration to the Yb)EA. Ft was then left to the Yb)EA 
to follow up and re7uest further information. The aim of this revision was to reduce the 
time usually taLen Sy the initiating party in suSmitting the necessary documentation 
for the Yb)EA’s verikcation.

9 ArSitrators appointed Sy the parties or any appointed authorities will now Se treated 
as nominations of arSitratorsD not an agreement to appoint.

,0

9 The time for the appointment of arSitrators is now reduced to 50 days in line with the 
re7uirements under the 3alaysian ArSitration Act 200•.

9 A new )ule • providing for challenges to arSitrators.  Buch challenges will  Se 
administered Sy the Yb)EA and the jirector will determine those challenges.

9 Parties and the arSitral triSunal have 50 days to agree on a schedule of fees from the 
time of the appointment of the triSunalD and to inform the Yb)EA of suchD failing which 
the Yb)EA Bchedule of &ees shall apply.

Thus we can see the Yb)EA striving to ensure that its rules are on par with international 
standards. This demonstrates its motivation and positive effort to remain as a strong 
contender as an arSitration destination within Asia.
The Yb)EA’s helping hand

&ollowing on from the improvements made to its ArSitration )ulesD the Yb)EA saw further 
supportD in particularD from the government of 3alaysia in driving the centre forward. This 
resulted in the commissioning and appointing of an advisory Soard Sy the prime minister’s 
jepartment of 3alaysia with effect from 1• August 2011. The advisory Soard is currently 
chaired Sy Tan Bri ASdul *ani PatailD the attorney general of 3alaysia since 2002. The Soard 
comprises a total of six renowned and respected arSitrators who are active not Wust in 
3alaysiaD Sut internationally as well. The main function of the advisory Soard is to advise the 
Yb)EA on the centre’s strategic direction in its aim to Se the preferred arSitral institution in the 
Asia-Pacikc region as well as positioning 3alaysia as an arSitration-friendly destination.

,1

Un 2H &eSruary 2012D the Yb)EA launched its revised Yb)EA &ast TracL )ules. The Yb)EA 
&ast TracL )ules were revised after its 2010 predecessor delivered a much sought-after 
option to resolving commercial and transactional disputes in 3alaysia.

,2
 The revision 

was needed given that  the 200• Act  was due for  its  own amendmentD  namely  the 
ArSitration CAmendment6 Act 2011 and the coming of the Eonstruction Fndustry Payment 

Malaysia Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/malaysia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk

and AdWudication (ill 2011. Bimilar to the Yb)EA ArSitration )ulesD the Yb)EA &ast TracL 
)ules have Seen modiked with the adoption of the articles of the revised –JEFT)Ab 
ArSitration )ules.

The success enWoyed thus far and the force Sehind the gloSal amSition of the Yb)EA can 
Se attriSuted to its current directorD jatuL Bundra )aWooD the Yb)EA’s kfth director Cwith 
effect from 1 3arch 20106. 3r )aWoo was also appointed as the president of the Asia Pacikc 
)egional ArSitration *roup CAP)A*6 on 8 zuly 2011. Fn additionD 3r )aWoo is serving on 
the panel of numerous international arSitral institutions and organisations and had earlier 
practised as an architect and town planner. Prior to 3arch 2010D and despite Seing the 
krst regional arSitral institution to Se estaSlishedD the Yb)EA was trailing far Sehind the 
newer arSitral centres in BingaporeD :ong Yong and Australia.

,5
 Addressing the situation 

at the timeD 3r )aWoo openly admitted that $even disputes which involved only 3alaysian 
parties were going offshore to arSitral centres around the world’.

,4
 :oweverD through 3r 

)aWoo’s vision and striving for the Setterment of the Yb)EA’s repute and standingD the Yb)EA 
has progressed and grown speedily within Wust a few years. 3r )aWoo now heads a larger 
management teamD exceeding 20 memSersD compared to a four-memSer team in 200/. 
&urthermoreD the Yb)EA had ••, arSitrators on its panel Cmostly foreign arSitrators6 as of 
2011.

Vith the right people steering the course of the centreD suSmitting disputes to arSitrations 
under the Yb)EA and its ArSitration )ules comes with it a multitude of advantages for 
the parties involved. )eWuvenation efforts have also seen a push for arSitration clauses 
referring disputes to the Yb)EA to Se included in contracts Sy government agencies and 
government-linLed companiesD marLing the increased conkdence in and prominence of the 
Yb)EA.

,•
 Among the various factors in the Yb)EA’s appeal in relation to conducting arSitral 

proceedingsD the Siggest draw can Se credited to the centre’s stand in Leeping costs to parties 
lowD such as Sy capping arSitrators’ fees under the Yb)EA fee schedule.

,,
 Uther Senekts in 

choosing the Yb)EA as the preferred forum include the fact that foreign lawyers are allowed 
to represent and appear in arSitral proceedingsD the availaSility of a panel of experienced 
domestic and international arSitrators from diverse kelds of expertiseD the administration 
and assistance of the Yb)EA in the enforcement of arSitral awardsD andD importantlyD the 
knal and Sinding nature of arSitral awards rendered Sy the Yb)EA. The knal and Sinding 
nature of the Yb)EA’s arSitral awardsD coupled with 3alaysia Seing a signatory to the Jew 
OorL EonventionD enaSle the Yb)EA’s arSitral awards to Se enforceaSle in countries which 
are also signatories.
(eing ahead of the marLet q the Yb)EA i-ArSitration )ules 2012

The Yb)EA’s i-ArSitration )ules are a very recent attempt to provide a uni7ue forum for 
Fslamic arSitrationD particularly in Wurisdictions such as (ahrainD FndonesiaD :ong YongD 
the PhilippinesD %atar and the –AID which also emSrace shariah principles. The Yb)EA 
was accorded *loSal ArSitration )eview’s 2012 Award for Fnnovation Sy an Fndividual or 
Urganisation at the 5rd Annual *A) Awards in (ogotaD EolomSia.

,H
 This accolade may 

attract foreign disputes Sased in shariah principles to ?ocL to this distinctive forum that is 
currently provided Sy the Yb)EA only.

The i-ArSitration )ules supersede the 200H Yb)EA )ules for Fslamic (anLing and &inancial 
Bervices ArSitration. ArSitral awards under the Yb)EA i-ArSitration )ules are enforceaSle 
in the 14/ countries

,8
 that are signatories to the Jew OorL Eonvention which recognise 

and enforce such an award. 3alaysia possesses its own Bhariah Advisory EouncilsD where 
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triSunals under the new provision in rule 8 must refer the matter to one of the two Eouncils 
currently in place.

,/
 This oSliges triSunals to outsource shariah issues to the specialist 

council or expert agreed Sy the partiesD reinforcing the idea that shariah law is at the heart 
of the arSitration resolutions. The specialist advice referral is undouStedly important and 
will proSaSly Se used fre7uently to resolve disputes where the oil and gasD maritimeD and 
construction sectors are in?uentialD creating linLs with many pan-Asian and 3iddle Iastern 
nations. Another slight modikcationD compared with the conventional Yb)EA rulesD refers 
to the cost of reference. Fnsertion of a new )ule 10 provides that the arSitration costs shall 
include $expenses reasonaSly incurred Sy the arSitral triSunal in connection with the reference 
to a Bhariah Advisory Eouncil or Bhariah expert’.

H0

The Yb)EA should Se applauded for its efforts in revolutionising arSitration Sy integrating 
shariah-Sased laws in its rules. Ft will also familiarise different Wurisdictions with how this 
new system would worL and would demystify the complexity of shariah law as perceived 
internationally. Ft will certainly maLe a headway in Fslamic arSitrationD prompting other Fslamic 
Wurisdictions to perhaps adopt similar models within their regions. Un top of its many 
$products’D the Yb)EA is Secoming increasingly attractive as an arSitral seat.
Vhy 3alaysia as an arSitration seatG

As 3alaysia strives to narrow the gap Setween itself and Bingapore and :ong Yong as an 
Asia-Pacikc arSitral forumD there is no douSt that it has Seen ;ealously following the trend 
and manner in which Soth prominent arSitral nations have Seen advancing.

biLe the introduction in the fourth edition of  the ArSitration )ules of  the Bingapore 
Fnternational ArSitration Eentre Cthe BFAE ArSitration )ules6 on the availaSility of the 
expedited procedure prior to the constitution of the arSitral triSunalD

H1
 which streamlined the 

procedures for limited-value disputes of B=• million or lessD the Yb)EA has also introduced 
its own new $products’D such as the Yb)EA &ast TracL )ules Cas discussed aSove6D which 
were created in collaSoration with the 3alaysian Fnstitute of ArSitrators.

BimilarlyD notaSle features of the 200• Act are comparaSle to the newest ArSitration 
Urdinance of :ong Yong Cthe :ong Yong ArSitration Urdinance6. This includes provisions 
which give arSitral triSunals the power to grant interim measuresD such as to preserve assets 
or evidence or to maintain or restore the status 7uo.

Fn terms of national legislations and its signikcance to Soth the 1/•2 Act and the 200• ActD 
the 200• Act is more in line with the approach taLen Sy :ong Yong in unifying Soth its 
domestic and international regimes in the :ong Yong ArSitration Urdinance of 1 zune 2011. 
Un the contraryD Bingapore still maintains separate legislations for domestic arSitrationsD 
which are governed Sy the ArSitration Act Cchapter 106D and international arSitrationsD which 
are governed Sy the Fnternational ArSitration Act Cchapter 145A6. The move in unifying and 
harmonising the laws of arSitration in 3alaysia is indicative of a less complex and more 
accessiSle arSitral regime in its future.
Ivolving roles in arSitration

The case of Bundra )aWoo v 3ohamed ASd 3aWed and Persatuan Penapis 3inyaL Bawit 
3alaysia CPoram6

H2
 highlights the changing role in arSitration. This case demonstrates that 

challenges could Se suSmitted Sy an arSitrator against another arSitrator in the same case. 
Fn this caseD 3r )aWoo Srought an action against 3r 3aWed who was to Se on the panel of 
co-arSitrators in the proceeding involving Nirgo; Uil and &ats Pte btd within Poram CarSitral 
institution6 at the :igh Eourt at Yuala bumpur. This was Secause 3r 3aWed had previously 
Seen appointed and nominated as the representative for Nirgo;. PresumaSlyD 3r )aWoo felt 
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that this would hinder the proceedings as a result of con?ict of interests and re7uested in the 
present case for 3r 3aWed to disclose all previous appointments of 3r 3aWed Sy Nirgo;. This 
re7uest to the court was unusual Secause it was the krst of its LindD and raises 7uestions on 
when challenges can Se madeD and Sy whom. IventuallyD the court decided to recognise the 
locus standi of 3r )aWoo and ordered 3r 3aWed to maLe the disclosures within seven days 
or he would Se removed and dis7ualiked.

H5

EonventionallyD the right to suSmit challenges is vested only in parties to arSitration and it 
can Se unusual to thinL of the arSitrator as a party to an arSitration. To overcome thisD the 
court recognised the locus standi of 3r )aWoo Sy overcoming the hurdle in article 2 of the 
3alaysian ArSitration ActD which deknes $party’ as party to an arSitration agreement. Ft cited 
two Inglish casesM citing krst :oShouse z that $all parties to the arSitration are as a matter of 
contract Sound Sy the terms of the arSitration contract’D

H4
 and second Bir (rowne-VilLinson 

in JorWarl v :yunday where $on appointmentD the arSitrator Secomes a third party to that 
arSitration agreementD which Secomes a trilateral agreement’.

H•
 IvidentlyD the court was 

scrupulous to interpret the article in accordance with Inglish dicta so that it could permit 3r 
)aWoo to initiate the challenge.

(ut perhaps a second and more interesting Wustikcation for the grant of locus standi is 
grounded in principles of natural WusticeD which OA jatuL jr :aW :amid Bultan (in ASu (acLer 
explains thus‘

The re7uirement  of  impartiality  is  a  principle  of  natural  WusticeD  and in 
conse7uence the court has an inherent Wurisdiction to checL its Sreach or 
purported Sreach $in limine’ when the complaint comes from any interested 
party involved.

H,

TiSor N`rady Selieves that relying on the $natural Wustice’ Wustikcation may Se slightly 
far-fetched Sut also suggests that it may Se good as a checL and Salance for impartiality.-HH

 :e concludes that it matches rather closely the *eneral Btandard HD section Cc6 F(A 
*uidelines on Eon?icts of Fnterest in Fnternational ArSitration that an arSitrator is under a duty 
to maLe reasonaSle in7uiries to investigate potential con?icts of interest. A similar provision 
can Se found in the Eanon F 2004 American (ar Association CA(A6 Eode of IthicsD which 
states‘ $An arSitrator should uphold the integrity and fairness of the arSitration process.’ Thus 
the outcome of the present case should not taLe anyone Sy surpriseD since the preservation 
of the integrity of the triSunal should Se upheld. :oweverD it must Se noted that a dispute 
Setween co-arSitrators could diminish the appeal of arSitration as an alternative dispute 
forum.
A strong response against SriSery

Un 25 zune 2015D the Yb)EA signed the Eorporate Fntegrity Pledge CEFP6 along with 40 other 
multinational corporationsD committing to impartial triSunal proceedings and comSatting 
corruption in the arSitration keld.

H8
 Ft demonstrates the willingness of the Yb)EA to promote 

transparent proceedings in its triSunals.

Un 2• zune 2015D Ousof :olmes ASdullahD a –Y arSitrator in the Yb)EAD was charged with 
SriSery in the Penang 3alaysian Bessions Eourt. ASdullah is accused of soliciting –B=2 
million from the director of a local companyD z3) EonstructionD to rule in favour of z3) in an 
arSitration with a Ehinese-owned dredging companyD ByariLat JanWing EhangWiang Vaterway 
Ingineering (ureau.

H/
 ASdullah’s charge is the krst time an arSitrator has Seen charged with 
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corruption in 3alaysia.
80

 The Yb)EA removed ASdullah from its list of arSitrators when it 
krst learned of the allegations against the arSitrator in late 2012.

3any may speculate that this recent development could tarnish the reputation that 3alaysia 
has Suilt thus far if it appears that arSitrators are more susceptiSle to SriSery and play in 
favour of gains. :oweverD given that the Yb)EA has maintained its pledge in the cracLing 
down of corruptionD along with the swift removal of ASdullah after the incident was revealedD 
there should Se no concerns aSout the Yb)EA’s status as a dependaSle forum for arSitrationD 
and the matter should not deter future arSitrations from taLing place there.
Prepare to maLe space for your competitor

The Yb)EA and 3alaysia’s arSitration landscape have seen a positive and much-needed 
change to empower it as another maWor forum for arSitration. The recent SriSery charge 
demonstrates the vigilance of the arSitration community to stand krm against corruption 
and to proWect 3alaysia as a fair and neutral Wurisdiction. AdditionallyD the Yb)EA’s revised 
arSitration and fast-tracL rules suggest that the Yb)EA has taLen steps to improve the rulesD 
ensuring smoother implementation and process. Fts fast-tracL rules will appeal to parties 
who are Leen to seeL resolutions when issues need to Se resolved urgently or simply Secause 
it still provides an overall shorter time period for the arSitration award to Se handed out. 
&urthermoreD the new i-ArSitration rules are worth Leeping an eye on as there are many 
countries employing shariah law that may choose to conduct their disputes in a forum 
catering specikcally for Susinesses in the Fslamic world. Fn this regardD the Yb)EA has the 
lead over the other arSitral contenders in Asia. The revamped $products’ within the Yb)EA 
have readied it as a formidaSle opponent to the BFAE and :YFAE.

1. This article is an update of the 3alaysia chapter in The Asia-Pacikc ArSitration )eview 
2015D puSlished Sy *loSal ArSitration )eview.

2. 3ichael z 3oserD ArSitration in Asia C)elease Jo. 1D zurisJetD bbE 200/6 3Ab-5.

5. 3ichael z 3oserD ArSitration in Asia Csecond editionD puSlished Sy zuris PuSlishing 
20086D  chapter  14M www.WurispuS.com_cart.phpGmQproductXdetailKpQ2H•4 
Caccessed 14 3arch 20126.

4. Tan Bri Eecil ASrahamD $3alaysia’D Jational )eport q Vorld ArSitration )eporter 
Csecond editionD zuris PuSlishingD 20116.

•. *race ¶avierD baw and Practice of ArSitration in 3alaysia CBweet K 3axwell Asia 20086D 
pp ,qH.

,. V  B  V  javidsonD  $The  3alaysian  ArSitration  Bcene‘  The 
)elationship  Setween  the  Eourts  and  the  ArSitral  TriSunals  in 
the  21st  Eentury’  CBpeech  given  on  1,  JovemSer  200•6D 
www.malaysianSar.org.my_adrXarSitrationXmediation_theXmalaysianXarSitration
XsceneXtheXrelationshipXSetweenXtheXcourtsXandXtheXarSitralXtriSunalXinXthe
X21stXcentury.html Caccessed 14 3arch 20126.

H. Z2008+ H 3bz H•H.

8. The plaintiff and the defendant had entered into a Suilding contract in 2002D which 
contained an arSitration clause maLing reference to the 1/•2 Act. Fn zuly 200HD legal 
proceedings in the :igh Eourt were commenced and an application was made under 
Bection 10 of the 200• Act for a stay of proceedings. Fn view of the fact that the 
Suilding contract Setween the parties were entered into prior to the commencement 
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of the 200• Act and the existence of the aforementioned express reference to the 
1/•2 ActD the court tooL the view that the 1/•2 Act would apply.

/. Z2008+ H 3bz H•H at Z•,+.

10. Z2008+ 8 3bz 4H1.

11. Z200H+ 10 Ebz 518.

12. Z200/+ 1 bJB 420.

15. Z200/+ 1 Ebz /42.

14. Bection 54 provides for the Act not to apply to certain arSitrations.

1•. Bection 54C16 ArSitration Act 1/•2.

1,. Bection 2H ArSitration Act 1/•2.

1H. Bection 42 ArSitration Act 200•.

18. Bection 4• ArSitration Act 200•.

1/. Bection 4, ArSitration Act 200•.

20. Bection 15CH6 ArSitration Act 200•.

21. Z2008+ 1 3bz 255.

22. Z2008+ , 3bz •,1.

25. Bection , ArSitration Act 1/•2 and Bection 10 ArSitration Act 200•.

24. Bection 15 ArSitration Act 1/•2 and Bection 11 ArSitration Act 200•.

2•. Bection 2H ArSitration Act 1/•2 and Bection 58 ArSitration Act 200•.

2,. Z1//8+ 2 3bz 20.

2H. Z2002+ 1 Ebz 455.

28. Z2008+ • Ebz ,•4.

2/. Z2008+ • Ebz ,•4 at Z10+.

50. Z2008+ • Ebz ,•4 at Z2,+.

51. Bection 42C1A6 ArSitration Act 200•.

52. Per :amid BultanD zE in Taman (andar (aru 3asai Bdn (hd v jindings Eorporations 
Bdn (hd Z2010+ • Ebz 85D /8.

55. Per ASdul 3aliL FshaLD zEA in AlSilt )esources Bdn (hd v Easaria Eonstruction Bdn 
(hd Z2010+ H Ebz H8•D H// to 804.

54. Bee also AN Asia Bdn (hd v Pengarah Yuala bumpur )egional Eentre &or ArSitration 
K Anor Z2015+ 3bz– 185 at 11.

5•. Z2012+ H 3bz 5,.

5,. Bee also *overnment of the bao People’s jemocratic )epuSlic v Thai-bao bignite Eo 
btd CTbb6D a Thai Eo K Anor Z2015+ 3bz– 1,• at H0q8,.

5H. Z200/+ / Ebz 52.

58. Z2010+ • Ebz 52.

5/. Z2010+ H Ebz H8•.
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Yoon & Yang LLC

–sing the international arSitration process to resolve commercial disputes is a widely 
acLnowledged gloSal  trend.  Fn  line with this  phenomenonD  Yorean companiesD  Soth 
multinational and domesticD are increasingly shifting their approach when it comes to 
reaching resolution of con?icts with foreign companies q from engaging almost exclusively 
in litigation to seeLing resolution via international arSitration q as evidenced Sy the rising 
numSer of arSitration cases involving Yorean companies. Fn responseD Yorea has made a 
concerted effort to invigorate the arSitration system in myriad respects. The main purpose 
of this article is to delineate such efforts as well as provide some signposts for potential 
changes in arSitration practice in Yorea that will prove useful for practitioners. &irstD the 
Yorean Eommercial ArSitration (oard CYEA(6D the maWor arSitration institution authorised 
to administer domestic and international arSitrations in YoreaD overhauled its Fnternational 
)ules in BeptemSer 2011. The sweeping changes were meant to address the increasing 
international caseload in Yorea Sy estaSlishing rules consistent with international standards. 
BecondD the 3inistry of zustice commissioned a special committee charged with proposing 
amendments to the ArSitration Act of Yorea Cthe ArSitration Act6 to Leep pace with rapid 
developments in arSitration practice. The special committee is currently consideringD among 
othersD the 200, –JEFT)Ab 3odel bawD and expects to offer recommendations in 2014. 
ThirdD in 3ay 2015D the Beoul 3etropolitan *overnmentD the Beoul (ar AssociationD and the 
YEA( opened the Beoul Fnternational jispute )esolution Eentre CBFj)E6D a venue e7uipped 
with cutting-edge technology to host arSitration hearings seated in the region. &inallyD Yorean 
courtsD Sy and largeD have continued a long tradition of demonstrating an arSitration-friendly 
attitude. This is evident in their rulingsD especially those with respect to the enforcement of 
arSitral awards. This article will set forth in more detail recent court rulings related to the 
recognition and enforcement of arSitral awards and the measures taLen recently to ensure 
that arSitration practice in Yorea is aligned with international expectations.
The 2011 amendments to the YEA(’s Fnternational ArSitration )ules

Fn BeptemSer 2011D the YEA( adopted signikcant amendments to its international arSitration 
rules. The changes were precipitated Sy the increase in international arSitration demand 
that the YEA( witnessedD as well as Sy the YEA(’s internal discussions regarding the Sest 
practices of leading international arSitration institutions Sased aSroad.

To understand the 2011 amendmentsD it is important to Se aware that the YEA( separates 
arSitration cases under its administration into two general categories. Ff all the relevant 
parties have their principal oRces or permanent residences in YoreaD the case is suSWect 
to the domestic arSitration process and the YEA( jomestic ArSitration )ules Cjomestic 
)ules6. FfD on the other handD the place of Susiness of one party to the arSitration is located 
in a foreign countryD the case is deemed an international arSitration caseD suSWect to the 
international arSitration process of the YEA(D and the YEA( Fnternational ArSitration )ules 
CFnternational )ules6. (efore the 2011 amendmentsD howeverD even if one party was foreignD 
the Fnternational )ules would only apply if the parties expressly opted in to the Fnternational 
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)ules in the arSitration agreement. Bince the 2011 amendmentsD howeverD even without the 
express agreement of the parties regarding the Fnternational )ulesD so long as one party 
is foreign Cor where the designated venue of arSitration lies outside Yorea6D the arSitration 
is considered an international arSitration caseD and the Fnternational )ules automatically 
apply.

1

Fn  addition  to  welcoming this  change in  the  Fnternational  )ulesD  practitioners  have 
also emSraced the fact that parties can now select arSitrators outside the designated 
YEA( panel Cthe vast maWority of whom are Bouth Yorean6.  The Fnternational )ules 
further provide that when the secretariat has to appoint an arSitratorD it may consult 
the YEA(’s international arSitration committee Ccomposed of prominent domestic and 
foreign arSitration practitioners6 as to the most suitaSle candidates. 3oreoverD in situations 
where the secretariat is re7uired to maLe a decision regarding the challengeD removal or 
replacement of an arSitrator under the Fnternational )ulesD the secretariat is re7uired to 
consult the committee. Another improvement made to the Fnternational )ules is the more 
accommodating position regarding fees. BpecikcallyD administrative fees are now capped 
at 1•0 million wonD and the previously kxed maximum amount of arSitrator fees has Seen 
repealed so that the pool of arSitrators would widenD and arSitrators in international cases 
would Se ade7uately compensated for their worL.

Another change seen as an improvement to the Fnternational )ules is the introduction of 
expedited procedures for international cases in which the amount soughtD in either a claim 
or a counter-claimD does not exceed 200 million won orD alternativelyD where the parties agree 
to Se suSWect to the expedited procedures. Fn an expedited proceedingD unless otherwise 
agreed Sy the parties or deemed necessary Sy the secretariatD the default rule is that the 
secretariat shall appoint one arSitrator. 3oreoverD in principleD if the amount claimed does not 
exceed 20 million wonD the dispute shall Se resolved on the Sasis of documentary evidence 
aloneD curtailing the length of the proceedings.

2
 Fn additionD the award in a case governed 

Sy the expedited procedure must Se made within three months from the date of the arSitral 
triSunal constitution. &inallyD in case of an arSitration involving a claim valued at less than 200 
million wonD there is no re7uired kling feeD and the administrative costs and remuneration of 
arSitrators have Seen lowered.

5

Fn Leeping with the trend even Sefore the 2011 Amendments were adoptedD the numSer of 
international arSitration cases kled with the YEA( has risen‘ there were •5 in 200•M HH in 
2011M and 8• in 2012. 3oreoverD the amount in dispute in international arSitration cases have 
concurrently increasedD rising Sy 58,.4 per cent from 2011 to 2012. &inallyD the suSWect areas 
of the disputes are more varied than in the pastD currently spanning the range of suSWects 
from construction to technology to international trade to maritime affairs.
Amendments to the ArSitration Act currently under consideration

The ArSitration Act of Yorea Cthe ArSitration Act6D governing all arSitration proceedings seated 
in Yorea and applicaSle to domestic and international arSitrations aliLeD came into force in 
1/,,. bess than a decade laterD in 1/H5D Yorea acceded to the Jew OorL Eonvention on the 
)ecognition and Inforcement of &oreign ArSitral Awards Cthe Jew OorL Eonvention6D with 
two declarations and reservations‘ krstD Yorea would only recognise and enforce awards 
made in other states that were parties to the EonventionM and secondD the Eonvention would 
Se applied exclusively to differences arising out of legal relationshipsD whether contractual 
or notD that were considered commercial under Yorean law. Fn the decades that followedD 
Yorea’s economy and participation in international commerce grew at a rapid clipD and the 
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need to update the ArSitration Act to Se consistent with developing international practice 
Secame clear. ThusD in 1/// the ArSitration Act was completely revisedD Sroadly tracLing 
the –JEFT)Ab 3odel baw on Fnternational Eommercial ArSitration of 1/8• Cthe 1/8• 3odel 
baw6. –nder the 1/// amendments to the ArSitration ActD the grounds for a court to decline 
to recognise and enforce a foreign arSitral award were narrowed to more closely tracL the 
Jew OorL Eonvention and the 1/8• 3odel baw. Bince the international arSitration marLet 
has continued to expand marLedlyD and Yorea is increasingly the centre of gloSal trade 
and transactionsD the 3inistry of zustice recently commissioned a special committee to 
discuss possiSle amendments to the ArSitration Act. A special committee comprised of 
practitionersD scholars and oRcials are currently reviewing various clauses of the ArSitration 
ActD including the re7uirement under article 8 that an arSitration agreement must Se in 
writingD egD a document signed Sy all parties in the form of letters exchanged Setween 
the parties. BpecikcallyD the special committee is deSating whether and how to relax the 
ArSitration Act’s current writing re7uirement to something along the lines of article H of the 
3odel bawD adopted Sy the –JEFT)Ab in 200, Cthe 200, 3odel baw6D which explicitly allows 
for an $electronic communication’ to meet its writing re7uirement and which Sroadly provides 
that an arSitration agreement is $an agreement Sy the parties to suSmit to arSitration all or 
certain disputes which have arisen or which may arise Setween them in respect of a dekned 
legal relationshipD whether contractual or not’. Uptions under consideration include either 
expressly including electronic communication within its writing re7uirement orD alternativelyD 
discarding the writing re7uirement in toto.

The other amendments currently under discussion deal with a wide variety of issuesD such 
as possiSle expansion of the arSitral triSunal’s power to grant interim measuresD

4
 whether to 

mandate protective measures for consumers or employees who agree to arSitration clausesD 
the introduction of more streamlined enforcement procedures to expedite the enforcement 
of arSitral awards Csuch as allowing for awards of foreign countries that are parties to the 
Jew OorL Eonvention to Se summarily enforceaSle in Yorea6D whether to expand the scope 
of disputes suSWect to arSitration Seyond commercial disputesD more detailed guidance 
as to how Cand the extent to which6 courts may assist the arSitration proceedings Sy 
facilitating an evidentiary investigationD and whether the court that has Wurisdiction over an 
arSitration-related issue should Se at the district court level or at the appellate court levelD 
given that arSitration is meant to provide an expeditious and cost-effective means to settle 
disputes.

Ft is anticipated that formal recommendations concerning amendments to the ArSitration 
Act will Se made in 2014. jespite oSvious uncertainty aSout which of the discussed 
amendments will Se suSse7uently enactedD there is little douSt that any new amendments 
to the ArSitration Act will Se aimed at Leeping in line with modern international arSitration 
practice.
The Beoul Fnternational jispute )esolution Eentre CBFj)E6

The opening of the BFj)E is a response to an increasing numSer of Bouth Yorean companies 
resolving disputes with foreign companies through arSitration. &or exampleD FEE statistics 
show that Bouth Yorean claimants kled 540 cases under FEE rules Setween 1//8 and 2010D 
more than the numSer kled Sy parties from Ehina or zapan. To address the level of interest in 
international arSitrationD the Beoul metropolitan governmentD the Beoul (ar Association and 
the YEA( Wointly Suilt the BFj)ED which was granted a puSlic service corporation licence from 
the 3inistry of zustice. Un 2H 3ay 2015D the BFj)E openedD with a capacity of •10 s7uare 
metres in the Beoul *loSal Tower (uildingD located in the centre of Beoul. The BFj)E has 
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eight si;eaSle conference rooms that accommodate up to •0 people eachD e7uipped with a 
state-of-the-art video conferencing system and other technology. Fn other wordsD the BFj)E 
provides a convenient and suitaSle venue for complex international arSitration cases.

*loSal international arSitration institutionsD such as the bondon Eourt of Fnternational 
ArSitration CbEFA6D the Fnternational EhamSer of Eommerce CFEE6D the Bingapore Fnternational 
ArSitration Eentre CBFAE6D the :ong Yong Fnternational ArSitration Eentre C:YFAE6 and the 
American ArSitration Association CAAA6_Fnternational Eentre for jispute )esolution CFEj)6D 
have located liaison oRces in the BFj)E. Fn additionD the Fnternational Eentre for Bettlement 
of Fnvestment jisputes CFEBFj6D an autonomous institution funded Sy the Vorld (anLD has 
expressed its intention to utilise the hearing rooms in the BFj)E.

The modern capaSility and si;e of the BFj)E’s arSitration facilities demonstrate Yorea’s 
commitment to arSitration as a vehicle of dispute resolution and its expectation that more 
international arSitration cases will Se seated in Yorea.
Yorean court decisions regarding the enforceaSility of arSitral awards

TraditionallyD Yorean courts have shown great regard for the national policy Sehind the 
ArSitration Act to restrict court intervention in the arSitration process Cfollowing the 
–JEFT)Ab 3odel baw approach6D and practitioners have seen minimal court interference in 
the arSitration process. &or exampleD Yorean courts generally respect the parties’ decision to 
settle disputes Sy way of arSitration and tend to readily recognise the validity of an arSitration 
agreementD even when the agreement is not worded in a clearD specikc manner. Fn one 
domestic arSitration caseD a party challenged the existence of an arSitration agreementD 
arguing that the language C$in case of non-execution of the aSove agreementD the dispute 
shall Se immediately suSWect to arSitration Sy a third-party institution’6 was too vague to 
create an arSitration agreementD Sut the Bupreme Eourt disagreed. The Bupreme Eourt 
declared‘

To the extent that there is an express intent to resolve potential disputes 
through arSitrationD the re7uirements for a valid arSitration agreement are metD 
despite lacL of specikcation of the institutionD the governing lawD or the seat of 
arSitrationD considering that an arSitration agreement suSWect to the ArSitration 
Act is an agreement Setween the parties to resolveD through arSitrationD a 
dispute Setween such partiesD in part or in its entiretyD that has already arisen 
or will arise in the future from certain legal relationsD regardless of whether or 
not the dispute is related to the contract.

•

The Bupreme Eourt has also shown a tendency to interpret the scope of an arSitration 
agreement Sroadly. &or exampleD a Bupreme Eourt decision held that once an arSitration 
agreement is recognisedD it is appropriate to assume that the parties concerned have 
agreed to resolveD through the arSitration processD any and all disputes arising from or 
in connection with legal relations Setween themD aSsent special circumstancesD such as 
a clear and express limitation of the scope of the arSitration agreement.

,
 Fn addition to 

demonstrating deference toward the choice of parties to enter into arSitrationD Yorean courts 
tend to recognise arSitral awardsD and decline to recognise and enforce an award only 
if such interference is expressly permitted under the ArSitration Act. *rounds for setting 
aside domestic arSitral awards Cgoverned Sy article 5,C26 of the ArSitration Act6 are very 
similar to the grounds for refusing to enforce foreign arSitral awards suSWect to the Jew 
OorL Eonvention Cgoverned Sy article 5/C16 of the ArSitration Act6. Eonsonant with the policy 
underlying the Jew OorL Eonvention and the ArSitration ActD Yorean courts generally reWect 
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re7uests to review the merits of the arSitral awards or to correct errors in fact or law in 
awards. &or exampleD the Bupreme Eourt held that courts cannot exercise Wudicial control 
over the arSitration process unless otherwise permissiSle under the ArSitration ActD such 
as in cases where one party to the arSitration may seeL court intervention on the grounds 
that the arSitration agreement does not exist or that it exists Sut is invalid or otherwise 
ineffective.

H

–nder article 5/C16 of the ArSitration ActD the enforceaSility of foreign arSitral awards followsD 
Sy and largeD the Jew OorL Eonvention Carticles NC16 and NC266D providing that foreign arSitral 
awards shall Se recognised and enforced unless there are specikc and narrowly dekned 
grounds to decline to conkrm them.

Yorean courts have generally demonstrated respect for the narrow grounds set forth in the 
ArSitration Act and the Jew OorL Eonvention. &or exampleD with respect to article NC1CS66 of 
the Jew OorL Eonvention Cproviding that lacL of proper notice of the arSitration proceedings 
may serve as a ground to decline to enforce the arSitral award6 and article 5,C26 of the 
ArSitration ActD the Bupreme Eourt ruled that article NC1CS66 of the Jew OorL Eonvention 
does not apply to cases in which a party’s right to present its defence is infringed in an 
insignikcant wayD and that article NC1CS66 is only applicaSle to the limited instances in which 
a party’s right to defend itself is violated to the extent that it cannot Se tolerated./ Fn light 
of the reasoning of this Bupreme Eourt decisionD in 2008 the Beoul Eentral jistrict Eourt 
reWected the respondent’s argument that it should not Se held suSWect to the arSitral award 
Secause it had failed to respond to the arSitration process in a timely manner due to the fact 
that it had not received the arSitration form Sy e-mail and therefore pleaded ignorance of the 
arSitration proceedings. The Beoul Eentral jistrict Eourt ruled that since the arSitration form 
was sent to the respondent’s correct e-mail account the notice re7uirement had Seen metD 
regardless of whether the respondent had actually read the notice. ThusD the Beoul Eentral 
jistrict reasoned that the arSitral award could stand as the respondent’s rights had not Seen 
violated in an intoleraSle manner.

8

Vith respect to article NC1Cd66 of the Jew OorL Eonvention and article 5,C26 of the ArSitration 
Act Cproviding for refusal to recognise and enforce an arSitral award if the composition of the 
arSitral triSunal or the arSitral procedure was not in accordance with the agreement of the 
parties6D Yorean courts have similarly shown a reluctance to interfere with the arSitration 
process. &or exampleD in a case Sefore the Beoul Eentral jistrict EourtD the respondent 
argued that although the arSitration agreement speciked three arSitratorsD the arSitration 
process had Seen wrongfully handled Sy two arSitrators for the maWority of the timeD and 
the third arSitrator was appointed a mere two days Sefore the arSitral award was issuedD 
thereSy estaSlishing grounds for the court to refuse to recognise the award. :oweverD the 
Beoul Eentral jistrict Eourt disagreed and enforced the award. The Eourt Sased its decision 
on the following factors‘

9 the knal arSitral award was rendered Sy three arSitratorsM

9 the applicaSle arSitration rules provide that two arSitrators may render an arSitral 
award without a third arSitratorD so long as the two arSitrators agree on the issuesM 
and

9 no hearing related to the suSstantive issues was held prior to the appointment of the 
third arSitrator.
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Fn other wordsD only a signikcant defect in the arSitration proceedings that would Se liLely to 
affect the outcome of the hearing would Se suRcient grounds for setting aside the arSitral 
award.

/

Vith respect to article NC2CS66 of the Jew OorL Eonvention Cproviding that refusal to recognise 
and enforce an arSitral award may Se Sased on puSlic policy grounds6 and article 5,C26 of the 
ArSitration ActD the Bupreme Eourt held that the overarching intention of the article isD krstD 
to protect the fundamental morals and social order of the country where the enforcement 
is soughtD and secondD to suppress any disturSance of puSlic order arising from enforcing 
certain arSitral awards. According to the Bupreme EourtD the decision of whether or not to 
refuse to recognise an arSitral award pursuant to article NC2CS66 of the Jew OorL EonventionD 
shouldD thereforeD taLe into consideration Soth domestic circumstances and the staSility of 
international tradeD and such recognition should Se refused only in limited circumstances.

10

ThusD while arguments to the effect that recognition of an award would violate Yorea’s 
fundamental morals and social order CieD puSlic policy6 are fre7uently raised in Yorean courtsD 
they are rarely accepted. &or exampleD in 200HD the Beoul Eentral jistrict Eourt reWected the 
respondent’s argument that enforcing the arSitral award would contravene Yorea’s puSlic 
policy Secause the triSunal had refused to consider the respondent’s evidenceD and had 
rendered its decision relying solely on the claimant’s evidence. The Eourt held that the 
respondent’s evidence had not Seen suSmitted in time to Se considered Sy the triSunalD and 
that enforcing such an arSitral award was not against puSlic policy Secause the WudiciaryD 
pursuant to the Yorean Eivil Procedure ActD similarly does not have to taLe into consideration 
evidence that a party fails to suSmit on a timely Sasis.

11

Fn 2005 practitioners saw a rare instance of a Yorean court declining to recognise an arSitral 
award. Fn this caseD the respondent had paid the claimant damages in the intervening period 
Setween the date the arSitral award was rendered and the date the court was asLed Sy the 
claimant to recognise and enforce the award. (ased on this factD the Bupreme Eourt refused 
to enforce the award and declared that it was Sasing its decision on the circumstances that 
existed as of the date of the court’s hearing CieD after the respondent had made payment to 
the claimant6 and not as of the date the award was rendered.

12

Vith notaSly rare exceptionsD Yorean courts have demonstrated a pro-enforcement policy 
for arSitral awards. Buch minimal court interference in arSitration proceedingsD comSined 
with the opening of the BFj)E and the updated Fnternational )ules of the YEA(D as well as 
the forthcoming amendments to the ArSitration ActD highlight Yorea’s growing potential as a 
seat of international arSitration.

1. The Fnternational )ules also apply where the parties have agreed in writing to refer 
their disputes to arSitration under the Fnternational )ules.

2. The Fnternational )ules provideD howeverD that parties may re7uest the triSunal to 
decide to hold a hearingD or that triSunal may decide this on its own initiative. AlsoD 
the triSunalD if deemed necessaryD can hold more than one hearing.

5. –ndouStedly drawn to the cost-effectiveD eRcient nature of the expedited proceduresD 
since the 2011 Amendments to the Fnternational )ules came into effect on 1 
BeptemSer 2011D approximately ,0 per cent or 50 out of the •2 international 
arSitration cases have Seen conducted under the expedited procedures.

4.
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The ArSitration Act authorises a court to grant interim measures Sefore and during an 
arSitrationD upon the re7uest of a party Carticle 106 and similarly empowers the arSitral 
triSunal to grant interim measuresD including the posting of security Carticle 186.

•. Yorean Bupreme Eourt jecision 200•jaH4544 Crendered 51 3ay 200H6.

,. Yorean Bupreme Eourt jecision 2010jaH,•H5 Crendered 22 jecemSer 20116.

H. Articles , and H of the ArSitration Act govern the extent to which courts may intervene 
in arSitrationD setting forth seven instances which permit court action‘

9 appointment of an arSitratorM

9 challenge to an arSitratorM

9 determination of an arSitratorM

9 review of an arSitral triSunal’s ruling on WurisdictionM

9 challenge to an expert appointed Sy the arSitral triSunalM

9 taLing evidence upon re7uest Sy the arSitral triSunalM and

9 applications to set aside an award under article 5,C16D or to enforce an arSitral 
award under article 5H to 5/.

8. Bee Yorean Bupreme Eourt jecision 2005ja•,54 Crendered 2• zune 20046.

/. Yorean Bupreme Eourt jecision 8/jaLa202•2 Crendered 10 April 1//06.

10. Beoul Eentral jistrict Eourt jecision 2008 Ja 205,1 Crendered 1• UctoSer 20086.

11. Beoul Eentral jistrict Eourt jecision 200,*ahap/HH21 Crendered H 3arch 20086.

12. Yorean Bupreme Eourt jecision 2001ja20154 Crendered 11 April 20056.

15. Beoul Eentral jistrict Eourt jecision 200•*adan2H5/,• Crendered 2, zuly 200H6.

14. Yorean Bupreme Eourt jecision 2001ja20154 Crendered 11 April 20056. A recentD 
more controversial instance in which a Yorean district court declined to recognise 
an arSitral award was decided earlier this year. Fn the so-called BLylife caseD the 
respondent argued that the Beoul Bouthern jistrict Eourt should treat the arSitral 
award as if it were a court WudgmentD andD thereforeD the court must aSide Sy all 
provisions of the Yorean Eivil Procedure Act and Eivil Ixecution Act when considering 
the execution of the award. The Beoul Bouthern jistrict Eourt agreed with the 
respondent’s argument andD on the Sasis that execution of the award would violate 
the Eivil Ixecution ActD declined to enforce the award. :oweverD practitioners should 
Sear in mind that this decision is not knal and is currently on appeal to the Beoul :igh 
EourtD which will review the award de novo. Beoul Bouthern jistrict Eourt jecision 
2012*ahap1•/H/ Crendered 51 zanuary 20156.
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This article gives a Srief overview of current arSitration trends in zapan. )ecentlyD two trends 
have Seen oSserved‘ krstD an increase in the numSer of court decisions in zapan relating to 
international commercial arSitrationM and secondD an increase in awareness of investment 
treaty arSitration.
Fncrease in arSitration-related court decisions in zapan

ArSitration is Secoming a viaSle option for zapanese parties to resolve disputesD particularly 
in the context of international transactions. Ividence of this can Se seen in the increase in 
zapanese court decisions involving arSitration awards. Ve examine three court decisions in 
this articleD which we Selieve will help readers to understand the matters of which they need 
to Se aware when parties agree to have arSitration seated in zapan.

The Scope Of Arbitration Clause – Potential Pitfall In Joint Venture Agreement

Fn ToLio 3arine K Jichido &ire Fnsurance EoD btd v an undisclosed entityD
1

 the ToLyo jistrict 
Eourt rendered an interim decision on WurisdictionD dismissing defendants’ lacL of Wurisdiction 
defence Sased on the arSitration clause in the Woint venture agreement. The issue resided in 
an interpretation of the scope of an arSitration agreementD from Soth suSWective and oSWective 
perspectivesD ieD the scope of the parties to Se Sound Sy the arSitration agreement and the 
scope of the claims to Se suSWect to the arSitration agreement.

This case involved a Woint venture company’s contractual and product liaSility claims arising 
out of defective Suilding material supplied Sy one of its shareholders. An Fllinois-Sased 
company Ca manufacturer and supplier of cement wall coverings6 together with three other 
companiesD formed a Woint venture in zapan that was intended to Se appointed as an 
exclusive distriSutor in zapan of such Suilding material. :oweverD the Woint venture company 
was never appointed as an exclusive distriSutorD nor did it enter into a distriSution agreement 
with the Fllinois supplier and the Woint venture company purchased the products indirectly 
from the Fllinois supplier Sased on an individual sales order. The Woint venture agreement had 
an arSitration clause which provided

2
 that‘

Any and all disputes relating to this agreement shall Se suSWect to arSitration 
seated in zapan in accordance with the arSitration rules of the Fnternational 
EhamSer of Eommerce. The arSitration award shall Se knal and Sinding on 
each party Cincluding a new company should the new company Se made a 
party to this agreement6.

jue to defects in the products the Woint venture company was re7uired to provide repair 
services to house maLers who purchased the products and thereSy sustained damages. 
The Fllinois supplier and its holding company agreed to compensate the Woint venture 
company for expenses it incurred for the repairs of the defectM howeverD contrary to what 
was agreedD the Fllinois supplier and the holding company only partially compensated the 
Woint venture companyD which sought reimSursement from an insurer. Fn returnD the insurer 
sought compensation of the paid-out claim Sy suSrogation and kled suit against the Fllinois 
supplier and the holding company for recovery of the paid-out claim. The Fllinois supplier and 
the holding company sought dismissal of the insurer’s claim Sased on the arSitration clause 
in the Woint venture agreement. The ToLyo jistrict Eourt dismissed the lacL of Wurisdiction 
defence kled Sy the Fllinois supplier and the holding company for two reasons‘ krstD neither 
the Woint venture company nor the holding company was a party to the arSitration agreementM 
and secondD neither the contractual claim nor the product liaSility claim arising out of the 
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defective Suilding material supplied Sy the Fllinois supplier were covered Sy the arSitration 
agreement.

Fn terms of the parties to Se Sound Sy the arSitration clauseD there are two parties at 
issue who did not execute the arSitration agreement‘ the Woint venture company and the 
holding company.The arSitration agreement was executed Sy the Fllinois supplierD the holding 
company’s wholly owned suSsidiary q not Sy the holding company itself. :oweverD Soth the 
holding company and the Fllinois supplier agreed to compensate the Woint venture company 
for the damages that it sustained. ThereforeD it was on this Sasis that the insurer attempted 
to recover the paid-out claim Sy suing the Fllinois supplier and the holding company in zapan. 
The court held that neither the Woint venture nor the holding company was a party to the Woint 
venture agreementM thereforeD neither was a party to the arSitration agreement in the Woint 
venture agreement. )egarding the Woint venture companyD the Fllinois supplier and the holding 
company argued thatD under the Woint venture agreementD it was expected that the Woint 
venture company would Se Sound Sy said agreement Secause it had provisions regarding the 
operation of the Woint venture company andD furthermoreD the arSitration agreement explicitly 
provided that the Woint venture company would Se Sound Sy the arSitration clause should 
it Se made a party to the Woint venture agreement. Un this pointD the court held that while 
the Woint venture agreement did provide for the operation of the Woint venture companyD the 
Woint venture company never executed said agreement nor was it appointed as an exclusive 
distriSutor of the product in zapanD as originally planned when the Woint venture company 
was estaSlished. ThereforeD the court concluded that the Woint venture company was not a 
party to the arSitration agreement provided in the Woint venture agreement. )egarding the 
holding companyD the court held that no evidence suSstantiating that the holding company 
was acting together with the Fllinois supplierD its wholly owned suSsidiary in forming the 
Woint ventureD and the mere fact that its wholly owned suSsidiaryD the Fllinois supplierD is 
a Woint venture partner alone does not 7ualify the holding company to Se a party to the 
arSitration agreement. This Woint venture agreement has an entire agreement provisionD and 
any amendment to the Woint venture agreement re7uires a written agreement executed Sy 
the representative of each party. Bince there was no such agreement executed Sy each 
representative to the effect that the Woint venture company or the holding company would 
Secome a party to the agreementD neither the Woint venture company nor the holding company 
could Se suSWect to the arSitration agreement.

)egarding the suSWect matter of the agreementD the court again denied the claim. The court 
held that the claim to seeL compensation and the product liaSility claim were not covered Sy 
the arSitration agreement. The court further held thatD although the Woint venture agreement 
provides for the estaSlishment of a Woint ventureD and the appointment of a Woint venture 
company as an exclusive distriSutor was anticipated at the time of the formation of the Woint 
ventureD the Woint venture partners anticipated a separate distriSution agreement governing 
the appointment of the Woint venture company as the exclusive distriSutor and the terms and 
conditions of the sales of the products. Buch distriSution agreement was never executedM 
conse7uentlyD these claims to seeL compensation arising out of the sales of defective 
products are not covered Sy the arSitration agreement.

The court strictly construed the arSitration agreement Soth in terms of the scope of the 
parties to Se Sound Sy the arSitration agreement and the suSWect matters of the arSitration 
agreement. *iven the uni7ue circumstances involved in this caseD it is unclear to what extent 
this court decision will affect future cases involving similar issues. That saidD it would always 
Se prudent to ensure that a Woint venture company executes the Woint venture agreement itself 
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together with all the other ancillary agreements to the Woint venture agreementD such that 
any disputes relating to the Woint venture can Se simultaneously resolved in one arSitration 
proceeding. Fn additionD the author always recommends that the arSitration agreement in 
a Woint venture and ancillary agreements Se carefully drafted such that each arSitration 
agreement will not Se treated as an independent arSitration agreementD Sut any dispute 
relating to any of the Woint agreement and the ancillary agreements can Se heard in one 
proceeding.

Multi5tiered Dispute Resolution Provision

The ToLyo :igh Eourt decision dated 22 zune 2011
5

 addresses the issue of whether 
courts should dismiss a complaint when the parties failed to adhere to multi-tiered dispute 
resolution provisions in an agreement. The multi-tiered dispute resolution provision in 
dispute re7uires a ,0-day negotiation period followed Sy private mediation prior to Sringing 
a claim in the courtM it does not involve arSitration. :oweverD the author Selieves that this 
case is worth introducing Secause multi-tiered dispute resolution provisions are somewhat 
common in arSitration agreementsD especially when zapanese parties are involved. The court 
held that the complaint should not Se dismissed on the ground that the parties failed to meet 
the conditions to Sringing a lawsuitD as provided in the agreement. This case involves a j)A3 
Wudgment-sharing agreement. Two zapanese j)A3 manufacturers Cthe former Woint venture 
partners6 formed a Woint venture in zapan to manufacture j)A3. The –B suSsidiary of the 
j)A3 manufacturer formed Sy the former Woint venture parties paid a suSstantial penalty 
to the –B jepartment of zustice for alleged cartel activities. As the alleged cartel activities 
were conducted during the period when the former Woint venture partners had control over the 
operation of the j)A3 manufacturerD as well as its –B suSsidiaryD the j)A3 manufacturer 
entered into Wudgment-sharing agreement CzBA6 civil j)A3 cases with the former Woint 
venture partners under which the parties agreed to settle the issue of how to share the 
settlement payment. The zBA re7uired that parties krst negotiate in good faith for ,0 daysM 
if such negotiations were unsuccessfulD they were re7uired to initiate private mediation. FfD 
nonethelessD after the mediationD the parties still failed to settle the issue completelyD the 
parties could Sring litigation in the zapanese court. The j)A3 manufacturerD after paying a 
settlement amount of more than =100 millionD re7uested the former Woint venture partners 
to share such settlement amountD and initiated the court-annexed mediation. This wasD 
howeverD unsuccessful. As a resultD the j)A3 manufacturer Srought a lawsuit against the 
former Woint venture partnersD seeLing recovery of damages arising from the alleged cartel 
activities carried out under the control of the former Woint venture partners. The district court 
dismissed the complaint Secause the j)A3 manufacturer failed to meet the conditions to 
Sring the lawsuit. :oweverD the ToLyo :igh Eourt overturned the decision of the district courtD 
holding that failure to meet the pre-litigation negotiation or mediation re7uirement cannot Se 
the Sasis on which a court dismisses a complaint. This is Secause good faith negotiations 
and mediationD unliLe arSitrationD do not necessarily warrant the knal resolution of the dispute 
Secause neither party is oSligated to knally settle Sy negotiation or mediationD and if the court 
were to dismiss a matter due to the failure to meet preconditions to litigateD a party willD in 
effectD Se unfairly deprived of a constitutional right to litigate. Fn relation to thisD under the 
Alternative jispute )esolution Act Cthe Aj) Act6D the court may stay the proceedings for up 
to four months upon the re7uest of Soth parties to mediate. This means thatD even when the 
parties agree to resolve a dispute using accreted Aj) proceedings provided under the Aj) 
ActD the court may not simply dismiss the complaint. &urtherD the court tooL into account 
that negotiation and mediation do not have a tolling effect CieD they does not stop the statute 
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of limitations from running6 andD once the complaint is dismissedD some of the claims are 
suSWect to the statute of limitations and possiSly may no longer Se Srought to court. The 
court also stated that it would Se unfair for the plaintiff as it could Se re7uired to pay the 
court fee twiceD which will grow exponentially should the complaint dismissed.

This court decision concerns litigationD Sut the underlying principle would liLely apply e7ually 
to multi-tiered dispute resolution provisionsD where the ultimate dispute resolution procedure 
is arSitration. The principle in this case is that the pre-litigation negotiation or mediation 
re7uirements are a mere gentleman’s agreementD as the negotiation or mediation does 
not warrant the knal resolution of disputesD unliLe litigation or arSitration. This multi-tiered 
dispute resolution provisions often Secomes an issue in two instances‘ at the Seginning of 
arSitration and upon enforcement of the arSitral award.

Vhen the parties initiate the arSitrationD it raises the issue of whether or not the re7uest for 
the arSitration should Se dismissed due to the failure to meet conditions Sefore Sringing 
the arSitration. At the point of enforcing the arSitral awardD the issue is whether or not the 
award should Se challenged or refused to Se enforced on the ground of material procedural 
?aw q Secause the arSitration was Srought without satisfying the condition. The latter 
issue is even more proSlematic as a successful challenge or refusal of enforcement may 
force the parties to restart the whole process from the SeginningD which is 7uite ineRcient. 
Un this pointD according to the ToLyo :igh Eourt decisionD as long as the arSitration is 
seated in zapan it appears that such alleged procedural ?aw would not Se a Sasis to 
challenge or refuse to enforce the award. This is good news in the sense that it provides 
certainty in enforcing arSitration awardsM howeverD treating a multi-tiered dispute resolution 
provision as a gentleman’s agreement may re7uire further considerationD Secause the parties 
intentionally structured the multi-tiered dispute resolution provisions such that there would 
Se no pre-emptive striLe Sy either party. Treating a multi-tiered dispute resolution provision 
as a mere gentlemen’s agreement should undermine the parties’ intent in structuring the 
dispute resolution provision as such. Ft would Se a most prudent approach for the court if 
it were to stay the proceeding if a partyD without going through negotiations or mediationD 
were to immediately initiate arSitration in zapan. –nfortunatelyD the laws of zapan do not 
necessarily explicitly authorise the court to stay proceedings where the parties have agreed 
to mediate prior to commencing litigation or arSitration. Fn factD article 2, of the Aj) Act 
authorises the court to stay proceedings for up to four months and only upon the re7uest 
of Soth parties. Ve hope to see the courtD at least in practiceD delay hearing datesD such that 
the court may oSserve the development of the mediation proceedingsD while not formally 
staying the proceedings so that the parties’ intentions in such multi-tiered dispute resolution 
clauses may Se Setter respected. Fn the interimD for those with arSitration agreements where 
the arSitration is seated in zapanD they should Se aware that multi-layered dispute resolution 
provisions may not Se implemented as anticipated Sy the parties.

’overning Law Of Arbitration Agreement Absent ’overning Law Provision

The ToLyo :igh Eourt decision dated 21 jecemSer 2010D
4

 dealt with three issues‘

9 the governing law of the arSitration agreement in the aSsence of explicit governing 
law provisionsM

9 whether the written re7uirement of an arSitration agreement is met when an 
agreement executed Sy the parties does not contain an arSitration agreement Sut 
simply cites another that contains the arSitration agreementM and
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9 whether the parties are deemed to have agreed to the arSitration in circumstances in 
which a party did not receive the form of the agreement containing the arSitration 
agreement cited in the agreement that the parties executed.

This case involved a time charter party Setween a zapanese harSour transport Susiness 
company and a Yorean shipowner for shipping Setween zapan and JaLhodLaD )ussia. The 
time charter party itself did not contain an arSitration clauseM howeverD the executed time 
charter party referred to another charter party form which contained a Jew OorL arSitration 
clauseM howeverD in that instanceD the Jew OorL arSitration clause was deleted and replaced 
with a clause for arSitration in ToLyo under the rules of the zapan Bhipping IxchangeD 
Fnc. :oweverD this charter party form was not distriSuted among the parties until after the 
parties executed the time charter party. The )ussian authorities sei;ed the ship Secause 
of the captain’s underclaiming of the freight volume. Eonse7uentlyD the zapanese company 
terminated the time charter party and made a re7uest for arSitration to seeL recovery of 
damages against the Yorean shipowner in ToLyo under the rules of the zapan Bhipping 
IxchangeD Fnc. The shipowner refused to proceed to arSitration in ToLyo alleging that the 
arSitration should Se seated in Jew OorL. As a resultD the zapanese company initiated 
litigation in the ToLyo jistrict Eourt. The :igh Eourt dismissed the zapanese company’s 
claim. Fn reaching such conclusionsD the :igh Eourt examined the three issues discussed 
Selow.

The krst issue was the governing law. The court held that aSsent explicit provisions on the 
governing lawD Sased on sections 44 and 4• of zapanese ArSitration ActD

•
 the law of the seat 

of the arSitration should govern the arSitration clause.

The second issue relates to the written re7uirement of the arSitration agreement. Un this 
issueD the :igh Eourt held thatD pursuant to section 15C26 and C56 of the zapanese ArSitration 
bawD even if the executed agreement does not contain an arSitration clauseD as long as the 
executed agreement cites another agreement that contains an arSitration clauseD the written 
re7uirement of arSitration agreement is met.

The third issue is whether the parties are deemed to have agreed to the arSitration clause 
when the parties had not even received a copy of the cited form agreement in which 
the arSitration clause is provided. The :igh Eourt held thatD in principleD if the agreement 
containing the arSitration clause cited is not shared among the partiesD it is diRcult to say 
that the parties have agreed to the arSitration clause. :oweverD in this particular instanceD 
the parties are sophisticated shipping companiesD and in the shipping industry arSitration 
agreements are widely usedM thereforeD they must have Seen aware of the existence of the 
arSitration clause itself. Eonse7uentlyD the :igh Eourt held that there was a valid arSitration 
agreement where the parties elected to proceed to arSitration via the zapan Eommercial 
ArSitration Association. The :igh Eourt followed the decision rendered Sy the Bupreme Eourt 
prior to the enactment of the ArSitration Act. Fn other wordsD if there is no governing law 
provisionD then the arSitral seat is most pertinent to the arSitration clauseM thereforeD the laws 
of the arSitral seat should govern the arSitration clause. Eonse7uentlyD this approach would 
warrant the consistent interpretation of arSitration clausesD Soth when the court reviews the 
issue of whether or not the litigation should Se dismissed Sased on the arSitration clauseD 
and when the court reviews the issue of whether or not the arSitration award should Se set 
aside or refused to Se enforced.
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The aSove is an introduction of some of the court decisions that would Se useful for 
practitioners and arSitrators involved in arSitration seated in zapan. As an arSitration 
practitionerD the increase in the numSer of court decisions involving international arSitration 
is welcomed as it clarikes arSitration practice in zapan. &urther guidance from the court 
in relation to arSitration would Se helpful in deepening the practice and Wurisprudence of 
arSitration in zapan.
Fncreased awareness of investment treaty options

Fnvestment treaty arSitrationD according to puSlicly availaSle sourcesD has rarely Seen invoLed 
Sy zapanese companies. The only reported case involving zapanese parties so far is BaluLa 
Fnvestments (N v the E;ech )epuSlic C–JEFT)Ab6

,
 where BaluLaD Jomura Becurities Eo 

btd’s suSsidiary in the JetherlandsD kled a claim for a Sreach of fair and e7uitaSle treatment 
under the E;ech )epuSlic q Jetherlands (FT against the E;ech )epuSlic. Bince the BaluLa 
case was handed downD no case involving zapanese entities has Seen reported.

Fn zuly 2015D zapan knally participated in negotiation of the Trans-Pacikc Partnership 
Agreement CTPP6. Buch decision has generally Seen supported Sy the puSlicD although a 
numSer of discussionsD Soth for and against the TPP and &TAs in generalD have arisen in 
zapan. Une of these is the investment treaty arSitration that is afforded to investors. Bome of 
those who are strongly against the TPP refer to the investor-state dispute settlement clauseD 
alleging that the investment treaty arSitration will restrain the zapanese government’s aSility 
to introduce initiatives such as pro-environment or pro-consumer initiativesM thereforeD the 
TPP may Se said to unfairly Senekt foreign investors at the expense of the puSlic in zapan. 
Bome of those arguments may not Se well foundedD or may Se Sased on a misunderstanding 
of the facts and investment treaty cases. :oweverD these heated deSates seem to have a 
Senekcial side effect of increasing awareness among zapanese companies of investment 
treaty arSitration.

The ministries in zapan have Seen promoting investment treaties via seminars and 
puSlicationsD Sut with little reaction so far. :oweverD lively deSate relating to the TPP 
hasD apparentlyD increased the awareness of investment treaty arSitration. This does not 
necessarily suggest that zapanese companies will Se immediately initiating investment 
treaty arSitration in the near futureM howeverD at least zapanese companies will factor in 
investment treaty and FBj clauses more when structuring foreign investmentD and will Se 
seriously considering investment treaty claims to improve their positions in negotiations.
Eonclusion

ArSitration has Seen a standard dispute resolution mechanism when it involves international 
transactionsM arSitration has indeed Seen used Sy parties as is demonstrated Sy the increase 
in court decisions involving arSitration. Ve welcome this trend as it in fact reinforces that 
international arSitration practice is generally applied.

1. ToLyo  jistrict  EourtD  Fnterim  decisionD  28  &eSruary  2012  C2010Cwa65450/6 
2012VbzPEA02288010.

2. This is an unoRcial translation of the arSitration clause written in zapanese.

5. ToLyo :igh Eourt decisionD 22 zuneD 2011 C2011Cne65506211, :anrei ziho ,4.

4. ToLyo :igh Eourt decisionD 21 jecemSer 2010D C2010Cne62H8•6D 2112 :anrei ziho 5,. 
Jeither party’s identity was disclosed in the court decision.

•.
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An  unoRcial  translation  of  the  zapanese  ArSitration  Act  is  availaSle  at 
www.Wcaa.or.Wp_e_arSitration_rules.html.

,. Partial AwardD 1H 3arch 200, Chttp‘__www.italaw.com_cases_/,16.

JP Tower, 2-7-2 Marunouchi, Chiyoda-ku, Tokyo 100-7036, Japan

TeMD  +81 3 6889 7000
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Budidjaja & Associates

The legal frameworL for international arSitration

Fndonesia has ratiked the FEBFj Eonvention Sy baw Jo. • of 1/,8.
1

 According to article 5 
C16 of baw Jo. • of 1/,8D which is in line with articles •5q•• of the FEBFj EonventionD the 
FEBFj award is enforceaSle in Fndonesia after the receipt of a $certikcate of enforceaSility’ 
Cexe7uatur6 from Fndonesia’s Bupreme Eourt.

Fndonesia has also ratiked the 1/•8 Jew OorL Eonvention Sy Presidential jecree Jo. 54 
of 1/81. Fndonesia Secame a party to the Jew OorL Eonvention suSWect to reciprocity and 
commercial reservations.

–nder the reciprocity reservationD
2

 Fndonesia will apply the Eonvention to arSitral awards 
made only in the territory of other contracting states. Fn other wordsD in FndonesiaD foreign 
arSitral awards can only Se enforced if the country deciding on the award is also a contracting 
state to the Jew OorL Eonvention.

5

–nder the commercial reservationD Fndonesia will apply the Jew OorL Eonvention only to 
disputes thatD according to Fndonesian lawD arise from $commercial legal relationships of a 
contractual nature or a non-contractual nature’. ThereforeD foreign arSitral awards can only 
Se enforced in Fndonesia if the awards pertain to differences arising out of legal relationshipsD 
either contractual or otherwiseD which are considered commercial under Fndonesian law.

Fn order to further encourage foreign investment from maWor investor countriesD Fndonesia 
has also signed Silateral investment treaties with AustraliaD (elgiumD EhinaD jenmarLD IgyptD 
&ranceD FndiaD FtalyD 3alaysiaD the JetherlandsD ByriaD ThailandD Bouth YoreaD the –nited 
YingdomD *ermanyD TurLeyD BingaporeD )ussia and many others. Fn order to provide the 
necessary legal certainty sought Sy investorsD the treaties specikcally provide arSitration as 
the preferred method of dispute settlement.

)ealising the value of arSitration in international commercial relationsD on 12 August 
1/// the Fndonesian government enacted and promulgated the krst Fndonesian national 
arSitration law CieD baw Jo. 50 of 1/// on ArSitration and Alternative jispute )esolution6.-4

 Pursuant to its closing provisionD the ArSitration baw replaces articles ,1•q,•1 of the 
jutch Eode of Eivil Procedure. The ArSitration baw provides for rules of ad hoc arSitration 
proceedings. 3oreoverD the ArSitration baw also provides provisions on international and 
national arSitration as well as the recognition and enforcement of these awards in Fndonesia.

Ft is oSvious that the ArSitration baw was designed to create a more pro-arSitration legal 
regime CieD  to minimise the intervention of the courts and to ensure the knality and 
enforceaSility of arSitral awards6D which has Seen a highly controversial issue in the recent 
pastD and has directly impacted commercial relations and investment costs in Fndonesia.
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jespite thisD it should Se noted that Fndonesia is not a 3odel baw country. The Fndonesian 
ArSitration baw did not taLe the –JEFT)Ab 3odel baw on Fnternational Eommercial 
ArSitration into account.
The use of arSitration

:istory indicates that arSitration has long-estaSlished roots in Fndonesia. ArSitration only 
Segan to receive a great deal of attention following the late 1/H0sD when Fndonesian 
Susinesspeople started to actively taLe part in international trade and the government 
started to promote it. jue the increase of international commercial transactions done Sy 
Fndonesian SusinesspeopleD arSitration has gained acceptance.

Agreeing to have disputes resolved Sy arSitration isD apparentlyD the oSvious and usually 
inevitaSle solution for foreign parties dealing with Fndonesian companies. Fn international 
commercial contractsD the parties usually have no option other than to agree to arSitration 
in order to avoid court proceedings in any of the parties’ Wurisdictions.

&oreign parties are conscious that the prospect of Sringing a claim arising out of an 
international Susiness transaction Sefore an Fndonesian court is an unattractive one. The 
Wudges may not Se familiar with sophisticated Susiness transactions and the foreign party 
will not Se aSle to Se represented Sy lawyers of its own nationalityD Sut instead will have 
to use the services of local lawyers. &urthermoreD when cases are tried Sy an Fndonesian 
courtD all of the documents and evidence will have to Se translated into Fndonesian Sy an 
oRcial translator Sefore their suSmission to the court. 3oreoverD there is no international 
treaty signed Sy Fndonesia for the enforcement of foreign Wudgments in case it can oStain or 
secure a favouraSle court Wudgment.

Fn FndonesiaD the parties have complete freedom to choose ad hoc or institutional arSitration. 
Buch decisions are left entirely to the parties to any dispute. AdditionallyD there is no 
prohiSition on parties maLing use of any national or international arSitration institutionsD if 
the contract Setween the parties so provides.

Fn practiceD Fndonesian parties usually choose institutional arSitration in their arSitration 
agreementsD largely due to lacL of their arSitration Lnowledge and experience. Bome 
Fndonesians still have the perception that arSitration must Se under the administration of 
an institution. Ff the parties decide to choose ad hoc arSitrationD they would usually refer to 
the –JEFT)Ab ArSitration )ules.

•

Fn FndonesiaD  some arSitral  institutions have Seen estaSlished and have engaged in 
promoting arSitration. Uf theseD the Fndonesian Jational (oard of ArSitration C(AJF6 is the 
longest-estaSlished and handles the largest numSer of cases. (AJF deals with disputes in 
the areas of tradeD industry and commerce. juring the last decadeD (AJF has experienced a 
steady increase in arSitration cases.

(AJF is deknitely not the only arSitration institution in Fndonesia. The Fndonesian Bhariah 
ArSitration (oardD initiated Sy the Fndonesian Eouncil of –lemas Creligious scholars6 has Seen 
estaSlished. Ft handles various disputes including commercial and knancial disputes Sased 
on shariah principles.

The Fndonesian Eapital 3arLet ArSitration (oard C(AP3F6 is more recently estaSlished as 
an institutional arSitration Sody specikcally for resolving disputes relating to capital marLet 
activities.
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Bmaller Sodies exist for the purpose of settling claims in specialised areas such as insuranceD 
capital marLets and employment.
The Wudicial approach towards arSitration agreement 

Fn FndonesiaD there is a re7uirement that an arSitration agreement must Se made in writing. 
The agreement may Se in the form of an arSitration clause in the principal agreement 
providing for the arSitration of disputes that may arise in the futureD orD in the case of a dispute 
already having occurredD the parties may decide for arSitration Sy a separate suSmission 
agreement.

,
 Ft is specikcally re7uired that Soth parties sign the agreementD

H
 although a 

suSmission agreement instead may Se in the form of a notarial deed if the parties cannot 
sign8 for themselves.

BpecikcallyD article 4 C56 of the Fndonesian ArSitration baw states that an arSitration 
agreement may Se concluded Sy the exchange of lettersD telexesD telegramsD facsimilesD 
e-mails or other means of communicationD provided that they are accompanied Sy $a record 
of receipt of such correspondence Sy the parties’.

The Fndonesian ArSitration baw acLnowledges the notion of severaSility of the arSitration 
agreement from the rest of the contract. &rom the perspective of the Fndonesian ArSitration 
bawD an arSitral clause is considered as an agreement independent from the main contract. 
ThereforeD the invalidity of the main contract does not entail the invalidity of the arSitral 
clause.

&urthermoreD under the Fndonesian ArSitration bawD the existence of a valid arSitration 
agreement precludes the right of the parties to suSmit the dispute to the court. begallyD the 
parties are deemed to have waived their rights in order to have their dispute resolved Sy a 
national court when they agree to arSitration.

Ft is explicit in the ArSitration baw that the Fndonesian courts have no Wurisdiction over a 
dispute that is suSWect to an arSitration agreement. Article 11 C26 of the Fndonesian ArSitration 
baw stipulates that‘ $The district courtD Sefore which an action is Srought in a matter which 
is the suSWect to arSitrationD must not interfere and must reWect the action as inadmissiSleD 
except for on certain matters as stipulated in Zthe ArSitration baw+’. Fn many recent casesD the 
court has refused to intervene in a dispute if the parties’ contracts made a specikc reference 
to arSitration.

The power of the Fndonesian courts to intervene in arSitral proceedings is explicitly restricted 
to particular circumstances. JonethelessD the ArSitration baw allows the parties to re7uest 
the intervention of the court on the appointment of an arSitratorD in the event the parties fail 
to reach an agreement on the appointment of the arSitrator.
The Wudicial approach towards enforcement and challenges against international arSitral 
awards

biLe arSitration law and practice in many other WurisdictionsD
8

 Wudicial intervention in 
Fndonesia could also occur after the knal award has Seen rendered. Buch interventions are 
possiSle at two levels‘ Ci6 at the level of enforcement of the arSitral award when a party is 
seeLing an exe7uatur against the party who does not want to honour the terms of the arSitral 
awardM and Cii6 at the level of taLing a motion for cancellation or setting aside of the award.

Theoretically speaLingD the results of an arSitration proceeding are diRcult to challenge in an 
Fndonesian court. The Fndonesian ArSitration baw provides very limited grounds for the court 
to undertaLe Wudicial control over arSitral awards. Fn FndonesiaD for exampleD a party is not 
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allowed to appeal to the court on any 7uestion of law arising out of an award made pursuant 
to an arSitration agreement.

AdditionallyD there is no provision in the ArSitration baw permitting court control over the 
decision of the arSitrators on the Wurisdictional issueD similar to article 1, C56 of the –JEFT)Ab 
3odel baw. –nliLe the old regime Cunder the jutch Eode of Eivil Procedure6D arSitral awards 
on any Linds are not appealaSle $at all’D even if the decision-maLer manifestly misapplied the 
law.

/
 Article ,0 of the ArSitration baw specikcally states that an arSitral award shall have 

the same effect on the parties as the knal and conclusive Wudgment of the court. Ft is also 
stipulated in the ArSitration baw that application to set aside an award may only Se made 
within 50 days as from the date the award was registered at the court.

Ft is important to note that the grounds for refusing enforcement of arSitral awards are not 
similar to those enumerated in Article N of the Jew OorL Eonvention or article 5, of the 3odel 
baw.

–nliLe the 3odel bawD
10

 the ArSitration baw does not regulate a stay procedure in connection 
with the enforcement of an arSitration award.

Ft should also Se considered that under the ArSitration bawD the grounds for annulment are 
not in line with the grounds for $declining’ to enforce awards. Articles H0-H2 of the ArSitration 
baw governs the very limited grounds12 and procedure for annulment of arSitral awards.

11

The Fndonesian ArSitration baw specikcally provides grounds for refusing the enforcement 
of domestic arSitration awardsD while there is no provision within the Fndonesian ArSitration 
baw that specikcally regulates the grounds for refusing enforcement of an international 
arSitration award.

Ft is also worth highlighting that the Fndonesian ArSitration baw does not contain any express 
provisions regarding the grounds for non-enforcementD similar to those as enumerated in 
article N of the 1/•8 Jew OorL Eonvention. ThereforeD it can Se said that the Fndonesian 
ArSitration baw provides more limited means to challenge international arSitral awards than 
those in article N of the Jew OorL Eonvention

12
 or article 5, of the –JEFT)Ab 3odel baw. 

This situation can effectively maLe any attempts to resist enforcement of domestic arSitral 
award in Fndonesia easier.
Procedure for enforcement of international arSitral awards

The ArSitration baw maLes a distinction Setween national Cdomestic6 and international 
Cforeign6 arSitration. According to article 1./ of the ArSitration bawD $international arSitral 
awards’ are $awards rendered Sy an arSitration institution or Sy individual arSitratorCs6 outside 
the Wurisdiction of the )epuSlic of Fndonesia or awards Sy an arSitration institution or 
individual arSitratorCs6 whichD under the provisions of Fndonesian law are deemed to Se 
$international arSitration awards’.

To dateD there is no provision of law that would give the status of international arSitration 
to any arSitral award rendered within Fndonesia. :enceD in practiceD we can say that arSitral 
awards rendered outside of the Wurisdiction of Fndonesia are $international’ awardsD and 
awards rendered within Fndonesia are $national’ awards.

The procedureD as well as grounds for refusal of enforcement of international awards is not 
entirely similar to those for refusal of enforcement of national awards. Ft is apparent that 
there is a slightly different treatment of national and international awards in respect of the 
enforcement of arSitral awards.
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jespite the foregoingD the enforcement procedure for Soth national and international arSitral 
awards must Segin with registration. Fn this respectD the arSitral award is re7uired to Se 
registered Sy the arSitrator or his proxy with the clerL’s oRce of the relevant district court 
Sefore it can Se enforced.

Fn FndonesiaD an international arSitral award may only Se enforced after the chairman of the 
competent court has recognised and ratiked the award through the issue of exe7uatur.-15

 –nless the )epuSlic of Fndonesia is a party to the arSitrated disputeD the Fndonesian 
ArSitration baw vests in the jistrict Eourt of Eentral zaLarta Wurisdiction to issue exe7uatur 
to enforce foreign arSitral awards in Fndonesia.

Fn practiceD Sefore the chairman of the Eourt issues an exe7uaturD he or she will krst examine 
whether Soth the nature of the dispute and the agreement to arSitrate meet the re7uirements 
set out in the Fndonesian ArSitration baw. Apart from the availaSility of a valid and enforceaSle 
arSitration agreementD which gives Wurisdiction to the arSitratorD this clearly means that the 
arSitral award should not Se contrary to good morals and puSlic policy.

14
 The dispute 

resolved Sy the arSitral award is a dispute in the commercial sector and concerning rightsD 
which according to laws and regulationsD are fully controlled Sy the parties.

1•
 ThusD if parties 

are not allowed to dispose of their rights Sy compromise pursuant to applicaSle laws and 
regulationsD they cannot arSitrate them.

1,

The Fndonesian ArSitration baw
1H

 suggests that in response to an application for the 
enforcement of an international arSitral awardD the court has to grant its exe7uatur an order 
to enforce the award in accordance with the Fndonesian normal procedural lawD unless Ci6 
the award is rendered in a state that is not Sound Sy a Silateral or multilateral convention 
or treaty with recognition and enforcement of foreign arSitral awardsD Sy which Fndonesia is 
SoundM

18
 Cii6 the legal relationship on which the award was Sased cannot Se considered as 

commercial under Fndonesian lawM or Ciii6 the recognition or enforcement of the award would 
Se contrary to puSlic policy.

1/

Fn response to an application for the enforcement of an awardD as a general ruleD the court 
may not review the reasoning of the award.

Fn FndonesiaD the courts will enforce arSitral awards in the same way as the Wudgments of 
state courts CegD sei;ure of movaSles or immovaSlesD as well as of money claimsD of the 
defendant against third parties6.

1. –nder  the  FEBFj  EonventionD  disputes  Setween  a  foreign  investor  or  locally 
incorporated foreign investment company and a state canD with the consent of all 
partiesD can Se referred to FEBFj.

2. Article F C56 of the Jew OorL Eonvention offers the possiSility to the contracting states 
to reserve the applicaSility of the Eonvention to $awards made only in the territory of 
another Eontracting Btate’.

5. There are aSundant examples of the application of the krst reservation. A court 
of appeal in *ermanyD which has used the krst reservationD refused to apply the 
Eonvention to an award made in the –nited Yingdom at a time when it had not 
adhered to the Eonvention. BimilarlyD the &ederal Bupreme Eourt of *ermany did 
not apply the Eonvention to a award made in OugoslaviaD a country which has still 
not Secome a Party to the Eonvention. Bee AlSert zan van den (ergD The Jew OorL 
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ArSitration Eonvention of 1/•8‘ Towards a –niform zudicial FnterpretationD Yluwer 
baw and Taxation PuSlishersD 1//4D at 15.

4. The ArSitration baw has 82 articlesD divided into 11 chapters as follows‘ general 
provisionsM alternative dispute resolutionM arSitration conditionsD appointment of 
arSitrators and the right of refusalM the procedure Sefore the arSitration triSunalM 
opinion and arSitral decisionM enforcementM annulmentM terminationM costsM transitional 
provisionsM and concluding provision. There also is an oRcial elucidationD which is not 
legally Sinding.

•. Bee the cases Pertamina v Y(E and *overnment of Fndonesia v Jewmont.

,. Bee article 1 C56 of the Fndonesian ArSitration baw.

H. Bee article 4 C26 of the Fndonesian ArSitration baw.

8. Bee article / C16 of the Fndonesian ArSitration baw.

/. &or exampleD in 3alaysiaD the courts have the authority to appoint or remove an 
arSitrator or to extend the time for rendering an awardD in order to discover or compel 
the appearance of witnesses. Bee Y) Bimmonds et alD Eommercial ArSitration baw in 
Asia and the PacikcD ParisD FEE PuSlishing BaD 1/8HD p. 12/

10. Fn some countriesD an award can Se appealed to the competent state court within 
three months of the notikcation of the award under specikc circumstancesD including‘

the aSsence of a valid arSitration agreementM

denial of a party’s fair chance to present its caseM

violation of statutory or contractual stipulations as to either the composition of the 
arSitral triSunal or the decision-maLing of such triSunalM

the failure of the arSitrators to sign the original copy of the arSitration awardM

dismissal of the challenge of an arSitrator although suRcient reason for the challenge 
existedM

excessive exercise of the arSitral triSunal’s Wurisdiction Cultra petita6M

violation of Austrian puSlic order or statutory provisions of Austrian law which cannot 
Se avoidedD even if the parties agree on the application of foreign lawM and

special circumstances for the reopening of civil procedures CincludingD for exampleD 
false testimony of witnesses6. :oweverD this ground may Se waived in the arSitration 
agreement if such agreement is entered into Sy Susinessmen.

11. Article 54 C46 of the 3odel baw states‘ $The courtD when asLed to set aside an awardD 
mayD where appropriate and so re7uested Sy a partyD suspend the setting aside 
proceedings for a period of time determined Sy it in order to give the arSitral triSunal 
an opportunity to resume the arSitral proceedings or to taLe such other action as in 
the arSitral triSunal’s opinion will eliminate the grounds for setting aside’.

12. Article H0 of the ArSitration baw regulates the reason that can Se used Sy any of the 
parties to kle an application to court for annulment of an award is a presumption 
that the arSitral award made against it contains elements of falsikcationD fraud or the 
hiding of facts_documents.

15.
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These provisions often raise issues. ProSlems arise Secause these provisions are 
vague and seem inconsistent. &or exampleD while article H0 appears to Se drafted in an 
exhaustive Cas opposed to inclusive6 modeD the *eneral Ilucidation to the ArSitration 
baw however suggests otherwise. Ft states‘ $Ehapter NFF regulates the annulment of 
an arSitral award. This is possiSle for several reasonsD among others‘ Zthe suSsections 
of Art. H0 are cited+’. The limitative nature of this provision is an area of consideraSle 
deSate among legal practitioners.

14. –nder the 1/•8 Jew OorL EonventionD challenges to enforcement of foreign arSitral 
awards fall into two Sroad categories‘ krstD that a dispute is not suSWect to arSitration 
in the krst place CinarSitraSility defence6 and secondD that enforcement would Se 
contrary to the puSlic policy of the state in which enforcement is sought CpuSlic policy 
defence6.

1•. As a ruleD in response to an application for enforcement of a foreign arSitral awardD 
the court is oSliged to grant its exe7uatur in order to enforce the award in accordance 
with the Fndonesian normal procedural lawD unless‘ Ci6 the award is rendered in a state 
which is not Sound Sy a Silateral or multilateral convention or treaty on the recognition 
and enforcement of foreign arSitral awardsD Sy which Fndonesia is SoundM Cii6 the legal 
relationship on which the award was Sased cannot Se considered as commercial 
under Fndonesian lawM or Ciii6 the recognition or enforcement of the award would Se 
contrary to puSlic policy.

1,. Bee article ,2 C26 of the Fndonesian ArSitration baw.

1H. Bee article • of the Fndonesian ArSitration baw.

18. This approach mimics the classical test used in many civil law Wurisdictions.

1/. Bee article ,, of the Fndonesian ArSitration baw.

20. The main treaty referred to in article ,,.a is the Jew OorL Eonvention. FndonesiaD 
howeverD has also entered into the 1/,• Eonvention on the Bettlement of Fnvestment 
jisputes Setween Btates and Jationals of Uther BtatesD  which applies to the 
recognition and enforcement of arSitral awards rendered Sy triSunals estaSlished 
within the Fnternational Eentre for the Bettlement of Fnvestment jisputes CFEBFj6. This 
Eonvention was ratiked Sy Fndonesia on 28 BeptemSer 1/,8 through baw Jo. • of 
1/,8 dated 2/ zune 1/,8.

21. Bee article ,,.aD SD and c of the Fndonesian ArSitration baw.

Budidjaja & Associates
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uR:ia
KfsoaOa KnoiGaMa, Ashish KfNhi and vaR5io kheoop
Juris Corp

This article aims to provide a Srief overview of the arSitration scene in Fndia. The efforts 
taLen Sy the Fndian WudiciaryD executive and legislature in promoting arSitration as an effective 
means of dispute resolution has helped Fndia in modelling its pro-arSitration attitude.
:istory of arSitration in Fndia

The existence of the law of arSitration in Fndia can Se traced SacL to the 18th century. The krst 
attempt at codifying the arSitration law was also made during the (ritish ruleD Sy enacting the 
(engal )egulation in 1HH2 Cthe )egulation6D applicaSle only to the Presidency Towns. Nide 
the )egulationD disputes in relation to accounts could Se arSitrated. BuSse7uentlyD numerous 
regulations were enacted which extended the scope of matters that could Se arSitrated 
which included disputes in relation to landD rent and revenue.

Ft was only in 18•/ when the krst Eode of Eivil Procedure CEPE6 was enacted for Fndia that 
contained express provisions relating to arSitration. The EPE was revised in 18HH and further 
in 1882M howeverD the provisions relating to arSitration remained unchanged. The arSitration 
provisions provided for arSitration of disputes after they had arisenM there was no provision 
for reference to arSitration of future disputes. To remedy thisD the Fndian ArSitration ActD 18// 
C188/ Act6 was enacted Sased on the Inglish ArSitration ActD 188/. :oweverD the application 
of this 188/ Act was limited to Presidency Towns and was suSse7uently extended to a few 
more commercial towns. Eonse7uentlyD the Eivil Procedure Eode of 1/08 Cthe Eode6 was 
enactedD which contained the provisions relating to arSitration in schedule FF. Eonsidering 
the drawSacLs in the existing provisionsD a need for consolidation and amendment of the 
law and its codikcation in a separate enactment was sensed. This resulted in the enactment 
of the Fndian ArSitration ActD 1/40 Cthe 1/40 Act6 which repealed schedule FF of the Eode.

1

Prior to the enactment of the 1/40 ActD in 1/5H Fndian legislature had enacted the ArSitration 
CProtocol and Eonvention6 ActD 1/5H Cthe 1/5H Act6 to give effect to the *eneva Protocol on 
ArSitration Elauses of 1/25 and the *eneva Eonvention on the Ixecution of &oreign Awards 
of 1/2HD as Fndia was a signatory to these international agreements. Thereafter in 1/,1D the 
&oreign Awards C)ecognition and Inforcement6 Act 1/,1 Cthe 1/,1 Act6 was enacted to give 
effect to the Jew OorL Eonvention of 1/•8.

As a resultD until 1//,D the law governing arSitration in Fndia consisted mainly of three 
statutes‘ the 1/5H ActM the 1/40 ActM and the 1/,1 Act. Vhile the 1/40 Act was the general 
law governing arSitration in FndiaD the 1/5H Act and the 1/,1 Acts were designed to enforce 
foreign arSitral awards.

The 1/40 Act enaSled the parties to access courts at almost every stage of arSitrationD 
defeating the very purpose of arSitration. The courts in Fndia had therefore taLen an 
interventionist approach rather than the intended supervisory approach. ThereforeD in an 
effort to modernise the outdated 1/40 ActD the legislature enacted the ArSitration and 
Eonciliation ActD 1//, Cthe Act6.
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Uverview of the Act

The Act is a comprehensive piece of legislation modelled on the lines of the –JEFT)Ab 3odel 
baw on Fnternational Eommercial ArSitrationD 1/8•. This Act repealed all the three previous 
statutes Cthe 1/5H ActD the 1/,1 Act and the 1/40 Act6. The primary oSWect of the Act was to 
encourage arSitration as a cost-effective measure and to act as a 7uicL mechanism for the 
settlement of commercial disputes. The main oSWectives of the Act are as follows‘

9 to  comprehensively  cover  Soth  international  and  domestic  and  commercial 
arSitration and conciliationM

9 to minimise the supervisory role of courts in the arSitral processM and

9 to provide that every knal arSitral award is enforced in the same manner as if it were 
a decree of the court.

The Act is divided into four parts. The more signikcant provisions of the Act are to Se found 
in part F and part FF. Part F contains composite provisions for domestic and international 
commercial arSitration in Fndia. ArSitrations conducted in Fndia are governed Sy part FD 
irrespective of the nationalities of the parties. Part FD inter aliaD provides for‘ arSitraSility 
of disputesM non-intervention Sy courtsM composition of the arSitral triSunalM Wurisdiction 
of arSitral triSunalM conduct of the arSitration proceedingsM and recourse against arSitral 
awards and enforcement. Part FFD on the other handD provides for enforcement of foreign 
awardsD Seing largely restricted to awards governed Sy the Jew OorL Eonvention or the 
*eneva Eonvention. Part FFF deals with the conciliatory machineryD while part FN contains 
supplemental provisions of the Act.

3ost of the Wudicial decisions on arSitration in Fndia are centred on the important provisions 
contained in part F and part FF of the Act. A Srief overview of the important features of the Act 
is discussed Selow.
Bcope of the suSWect matter of arSitration

Any commercial matterD including an action in tort if it arises out of or relates to a contractD 
can Se referred to arSitration. :oweverD matrimonialD criminalD insolvency or anti-competition 
mattersD or matters related to disputes involving rights in remD cannot Se referred to 
arSitration. biLewiseD employment contracts and matters covered Sy statutory reliefs through 
statutory triSunals are also non-arSitraSle.
3inimal Wudicial intervention

Une of the Ley features of the Act is that the role of the court has Seen minimised. 
AccordinglyD section 8 of the Act provides that any matter Sefore a Wudicial authority 
containing an arSitration agreement shall Se referred to arSitration. 3oreoverD section • 
maLes it clear that no Wudicial authority shall interfereD except as provided for under the Act. 
Parties can approach courts only for‘ seeLing any interim measure of protectionD including for 
inWunction or for any appointment of receiverD etcM the appointment of an arSitrator in the event 
that a party fails to appoint an arSitrator or if two appointed arSitrators fail to agree upon the 
third arSitratorM terminating the mandate of the arSitratorM and seeLing court’s assistance in 
taLing evidence.
Fnterim measures Sy court and arSitral triSunal

Bection / of the Act empowers the parties to seeL interim measures Sy a court Sefore or 
during the arSitral proceedingsD or at any time after maLing the arSitral award Sut Sefore it 
is enforced. Fnterim measures sought can Se for preservation of any property or any goods 
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which are the suSWect-matter of arSitrationM securing the amount in dispute in the arSitrationM 
interim inWunction or appointment of a receiverD etc.

–nder the ActD unliLe the predecessor 1/40 ActD the arSitral triSunal is empowered Sy 
section 1H to maLe orders amounting to interim measures as necessary in respect of the 
suSWect-matter of the dispute. The need for section /D inspite of section 1H having Seen 
enactedD is that section 1H would operate only during the existence of the arSitral triSunal 
and it Seing functional. juring that periodD the power conferred on the arSitral triSunal and the 
court may overlap to some extentD Sut so far as the period pre and post arSitral proceedings 
is concernedD the party re7uiring an interim measure of protection would have to approach 
only the court.

2

Appointment and Wurisdiction of the arSitral triSunal

Bection 11 of the Act prescriSes the procedure for appointment of arSitrators. Parties are free 
to agree on a procedure for appointing the arSitrator or arSitrators. Fn case of appointment 
of a sole arSitratorD it can Se a predetermined individual already named in the arSitration 
clauseD or Sy consensus of the partiesD or Sy the intervention of the court under section 
11. &or appointing an arSitral triSunal consisting of three arSitratorsD each party appoints 
one arSitrator and the two arSitrators appoint the third arSitrator. :oweverD if a party fails to 
appoint an arSitrator or the two arSitrators fail to appoint the third arSitratorD the appointmentD 
upon a re7uest of a partyD is made Sy the chief Wustice of the :igh Eourt or his designate. 
&urtherD in case of an international commercial arSitrationD the appointment of sole or third 
arSitrator is made Sy the chief Wustice of Fndia or his or her designate.

As far as the Wurisdiction of the arSitral triSunal is concernedD the Yompeten;-Yompeten; 
principle holds good in Fndia and the arSitral triSunal is empowered to rule on its own 
Wurisdiction. :oweverD owing to the decision of the seven-Wudge Sench of the Bupreme 
Eourt of Fndia Cthe Bupreme Eourt6 in B(P K Eompany v Patel Ingineering bimitedD

5
 the 

Yompeten;-Yompeten; principle was diluted as the Bupreme Eourt declared that the power 
of the chief Wustice to appoint an arSitrator is Wudicial and not administrative in nature. 
IffectivelyD when an application is made Sefore the chief Wustice for the appointment of an 
arSitratorD and the chief Wustice pronounces that it has Wurisdiction to appoint an arSitrator 
or that there is an arSitration agreement Setween the parties or that there is a live and 
suSsisting dispute to Se referred to arSitrationD this would Se Sinding and the matter cannot 
Se raised again Sy the parties Sefore the arSitral triSunal. ThereforeD when the arSitral triSunal 
is appointed Sy the partiesD the arSitral triSunal can rule on its own WurisdictionD unliLe when 
the appointment is made Sy the chief WusticeD as discussed aSove.
Eonduct of the arSitral proceedings

The parties are free to agree on the procedure to Se followed Sy the arSitral triSunal. Ff the 
parties do not agree to the procedureD then the procedure will Se determined Sy the arSitral 
triSunal. Bection 1/ explicitly states that the arSitral triSunal is not Sound Sy the Eode or the 
Fndian Ividence ActD 18H2. Also the Act maLes it amply clear that the arSitral triSunal should 
give e7ual treatment to the parties and that each party should Se given full opportunity to 
present its case.
Betting aside of awards

The grounds for setting aside an award rendered in FndiaD as provided in section 54 of the 
ActD are suSstantially the same as contained in article 54 of the –JEFT)Ab 3odel baw for 
challenging an enforcement application. An award can Se set aside if‘

9 a party was under some incapacityM
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9 the arSitration agreement was not valid under the governing lawM

9 a party was not given proper notice of the appointment of the arSitrator or of the 
arSitral proceedingsM

9 the award deals with a dispute not contemplated Sy or not falling within the terms 
of suSmissions to arSitrationD or it contains decisions Seyond the scope of the 
suSmissionsM

9 the composition of the arSitral triSunal or the arSitral procedure was not in accordance 
with the agreement of the partiesM

9 the suSWect matter of the dispute is not capaSle of settlement Sy arSitrationM or

9 the arSitral award is in con?ict with the puSlic policy of Fndia.

A challenge to an award is to Se made within three months from the date of receipt of the 
award. The courts mayD howeverD condone a delay of maximum 50 days on evidence of 
suRcient cause. BuSWect to any challenge to an awardD the same is knal and Sinding on the 
parties and enforceaSle as a decree of the court.
Inforcement of foreign awards

This is covered Sy part FF of the Act. As discussed earlierD a $foreign award’ is an award from 
a country that is a signatory to the Jew OorL Eonvention or the *eneva Eonvention and 
notiked Sy the government of Fndia. To dateD the government of Fndia has notiked around 
40 countries for the purposes of foreign award enforcement. A party in whose favour such 
a foreign award is passed can directly kle an execution petition in Fndia for its enforcement 
and the courtD on Seing satisked that the award is enforceaSleD shall deem the award as the 
decree of that court and proceed with its execution. Inforcement of a foreign award may 
Se refused only at the re7uest of the party against whom it is invoLedD provided the party 
satiskes the grounds enumerated in section 48 of the Act which are more or less the same 
as those in section 54 for setting aside awards.
)ole of the Fndian Wudiciary in shaping arSitration

–ntil recentlyD the Fndian Wudiciary was Lnown to have adopted an interventionist approach in 
arSitration matters due to which most of the Wudicial decisions are not in tune with the spirit 
of the Act. FnitiallyD the conduct of the Wudiciary was nowhere nearing the primary oSWective 
of the Act and this can Se gauged Sy the decisions of the various Fndian courts.

The Bupreme Eourt in (hatia Fnternational v (ulL Trading BA4 extended part F of the 
Act to international commercial arSitration held outside FndiaM howeverD in Nenture *loSal 
Ingineering v Batyam IngineeringD

4
 which heavily relied on (hatia FnternationalD the Bupreme 

Eourt largely rendered super?uous the statutorily envisaged mechanism for enforcement 
of foreign awards Sy applying domestic arSitration law to foreign awards and conse7uently 
setting aside the foreign award Cunder part F of the Act as against merely refusing to enforce 
the foreign award under part FF of the Act6.

3eanwhileD the Bupreme EourtD vide the UJ*E v Baw Pipes
•

 WudgmentD widened the scope 
of $puSlic policy’ Sy including $patent illegality’ within the amSit of $puSlic policy’D which is now 
one of the grounds availaSle for setting aside an arSitral award. –ntil that pointD the concept of 
$puSlic policy’ was interpreted in a narrower senseD in line with the court’s previous decisions 
which insisted that no new heads of $puSlic policy’ should Se easily created.

India Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/india?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk

A further Slow came Sy way of the Bupreme Eourt’s decision in B(P K Eo v Patel Ingineering 
btdD

,
 wherein the power of the chief Wustice in appointing an arSitrator was held to a Wudicial 

powerD not an administrative one. This meant that Fndian courts had to actually looL into the 
validity of the arSitration agreement Sefore proceeding to appoint arSitrators. BuSse7uentlyD 
there have Seen a numSer of instances where the Bupreme Eourt and various :igh Eourts 
have assumed Wurisdiction in arSitration matters Soth onshore and offshore.

Fn recent years the Bupreme Eourt q in jo;co Fndia P btd v joosan Fnfracore Eo btdD-H
 Nideocon Fndustries v –nion of Fndia

8
 and OograW Fnfrastructure bimited v Bsang Oong 

Ingineering and Eonstruction Eompany bimited
/

 q has helped to Slur the re7uirement of 
$express exclusion’ of part F of the Act which was initiated Sy the (hatia Fnternational case. 
:oweverD in the past yearD the Bupreme EourtD and various :igh EourtsD have rendered 
Wudgments which can Se considered arSitration-friendly. The foremost step towards this 
approach has Seen the prospective over-ruling of the (hatia Fnternational Wudgment Cas 
discussed Selow6.

The view taLen in the (hatia Fnternational and Nenture *loSal Wudgments came into 
consideration Sefore a constitution Sench of the Bupreme Eourt in (harat Aluminium v Yaiser 
AluminiumD

10
 wherein the Bupreme EourtD overruling said WudgmentsD with prospective 

application ruled in favour of non-intervention Sy Fndian courts in arSitrations seated outside 
Fndia. The EourtD relying on the principles of territorialityD party autonomy and minimal Wudicial 
interventionD held that Fndian courts did not have power to intervene in foreign arSitrations Sy 
way of either providing interim relief or entertaining a challenge to foreign arSitral awards in 
Fndia. The (harat Aluminium Wudgment has laid down the position that no interim relief would 
Se availaSle in foreign arSitrations CieD arSitrations seated outside Fndia either under the Eivil 
Procedure EodeD 1/08 or section / of the Act6. Fn additionD the Wudgment also reinforces the 
fact that the seat of arSitration would Se the determining factor in deciding the curial law 
and that part F and part FF of the Act apply to arSitrations seated in Fndia and outside Fndia 
respectively. This Wudgment has gone a long way in clearing past amSiguity Cas discussed 
aSove6 in the Wudicial pronouncements preceding it.

The jelhi :igh Eourt in JJ) *loSal bogistics CBhanghai6 Eo btd v Aargus *loSal bogistices 
Pvt btd and Urs

11
 was faced with the issue of validity of an application for the setting-aside 

of a foreign arSitral awardD the seat of arSitration for which was in 3alaysia and the curial 
law Seing the 3alaysian baw. Applying the (harat Aluminium WudgmentD the validity of 
this application was upheld as said Wudgment is applicaSle only to arSitration agreements 
executed after , BeptemSer 2012.

BimilarlyD  in  matters  dealing  with  domestic  awardsD  one  of  the  Sest  examples  of 
non-interference can Se seen in Bumitomo :eavy Fndustires v UJ*ED

12
 wherein the Bupreme 

Eourt demonstrated that if the award Sy the arSitrator is a well-reasoned one then courts 
should not interfere.

As far as directing the parties to arSitration is concernedD the (omSay :igh Eourt in Parcel 
Earriers btd v –nion of FndiaD

15
 while dealing with severaSility of arSitration clauseD made it 

amply clear that if the dispute is covered Sy prere7uisites contained in section 8 of the Act 
Cpower of the court to refer the parties to arSitration6D the Wudicial authority has no option Sut 
to refer the dispute to arSitration.

As regards favouring enforcement of foreign awardsD the jelhi :igh Eourt in Penn )ac7uet 
Bports v 3ayor Fnternational btdD

14
 refused the challenge to the enforcement of a foreign 
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award Sy holding that the ground of $puSlic policy’ must Se narrowly interpreted when 
refusing enforcement of foreign awards. BuSse7uently in Pacikc (asin Fhx C–Y6 btd v 
Ashapura 3inechem btdD

1•
 the (omSay :igh Eourt was faced with the dilemma of Seing 

technically forced to stay the proceedings seeLing enforcement of a foreign award. The 
(omSay :igh Eourt ordered a stayD howeverD on the condition that the claim amount awarded 
should Se deposited in full Sy the party seeLing the stay.

)ecentlyD a positive step towards favouring enforcement of a foreign award was taLen Sy the 
Bupreme Eourt in &uerst jay bawson v zindal IxportsD

1,
 wherein it was held that no letters 

patent appeal will lie against an order enforcing a foreign award. This is Secause section •0 
of the Act provides for an appeal only against an order refusing to enforce a foreign award.

Another landmarL Wudgment in the keld of arSitration of the Bupreme Eourt q a full-Sench 
Wudgment q was Ehloro Eontrols CF6 P btd v Bevern Trent Vater Purikcation

1H
 in BeptemSer 

2012D which clariked the scope of a Wudicial authority to maLe reference to arSitration in 
case of multiple multiparty agreementsD as well as the Wudicial authority’s power to maLe a 
reference in cases of non-signatoriesD in exceptional circumstances. A similar view has Seen 
taLen Sy the jelhi :igh Eourt in jelhi :igh Eourt in :bB Asia btd v *eopetrol Fnternational 
Fnc K UrsD

18
 where non-operators were considered to Se a necessary party to the arSitration 

proceedings arising out of the arSitration agreement Setween operators and contractorsD in 
view of the interrelationship Setween the operator and the non-operators.

Also pertinent to note is the Wudgment in BhaLti (hog &oods btd v Yola Bhipping btd K AnrD
1/

 
in the :igh Eourt of jelhiM the court held that the arSitrator’s failure to disclose the fact that 
he had Seen an arSitrator on Sehalf of the respondent in an arSitration on a related issue gave 
rise to WustikaSle douSts as to his independence and impartialityM henceD the arSitral award 
was set aside on the ground that the constitution of the arSitral triSunal was invalid. Ft was 
further held that an award rendered Sy an arSitrator of whose independence and impartiality 
there are WustikaSle douSts is opposed to the puSlic policy of Fndia.

The (omSay :igh EourtD in its recent decision in Bahyadri Iarthmovers v bKT &inance btdD
20

 
has ruled that a guarantor would also Se suSWect to arSitration provisions contained in the 
loan agreement even if he is not a party to the loan agreement and the deed of guarantee 
does not contain an arSitration clause.

These decisions indicate that the Fndian courts have Seen less Leen to interfere in arSitration 
mattersD thereSy adopting a pro-arSitration approach.
Eonsultation paper on arSitration‘ Fndian legislature’s efforts to introduce Setter legislation

As discussed aSoveD persistent Wudicial interpretation and constant undermining of the Act 
has Sy and large resulted in defeating the oSWect of the Act. &or instanceD the deknition 
of $puSlic policy’ was extended to cover $patent illegality’ in Uil and Jatural *as Eompany 
bimited v Baw PipesD

21
 which was misused for challenging arSitration awards and also 

saw the kling of frivolous applications for oSWecting the enforcement of foreign awards. 
This particular ground for a challenge of award granted under section 54 of the new Act 
is vehemently misused and contravening views of the different :igh Eourts are Seing 
highlighted under this provision of law. AlsoD the aSsence of contractual exclusion of part 
F provisions in an international commercial arSitration held outside Fndia has hampered the 
growth of international commercial arSitration in Fndia. Fn recognition of all these pitfalls in 
the ActD the Fndian 3inistry of baw and zustice tooL the much-needed step in addressing 
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the challenges Seing faced Sy arSitration in Fndia and released the consultation paper on 
proposed amendments to the Act in 2010. The amendments proposed are as follows.
Part F of the Act‘ applicaSle only to arSitrations taLing place in Fndia

This amendment was proposed to curtail the effect of con?icting decisions of the Fndian 
courts on applicaSility of part F of the Act where the seat of arSitration is outside Fndia. 
:oweverD the Eonstitution (ench of the Bupreme Eourt in the (harat Aluminium Wudgment 
has settled this con?ict Sy holding that the part F of the Act is not applicaSle to foreign seated 
arSitrations.
Promoting institutional arSitration

This proposed amendment provides for an $implied arSitration clause’ in every commercial 
contract worth •0 million rupees and any dispute in relation to these contracts have to 
compulsory Se referred to institutional arSitration. The arSitration in such cases is to Se 
administered Sy an approved arSitral institution.
Jarrower meaning to Se assigned to the term $puSlic policy’

The Eonsultation Paper proposes to rectify the extended deknition given to $puSlic policy’ in 
Baw Pipes Csupra6 Sy removing the ground of $patent illegality’ from the deknition of $puSlic 
policy’ while retaining it as a separate ground in a modiked form.
Jo automatic stay on enforcement of award

This amendment proposes to tacLle the loophole of automatic stay on enforcement of an 
awardD stipulated in section 5, of the Act. Bection 5, provides that enforcement of an award 
is stayed when the other party kles an application to set aside the award. Fn order to expedite 
the enforcement of awardsD this amendment provides that kling of an application to set aside 
an award will not operate as an automatic stay on enforcement of awardD unless upon a 
separate application Seing madeD the court agrees to grant stay of the operation of the award 
for reasons to Se recorded in writing.
)ecent trends in arSitration in Fndia

The executiveD Wudiciary and legislature in their own rights have strived hard to Sring in efforts 
to promote arSitration in Fndia. Bome of the recent trends in arSitration in Fndia are discussed 
Selow.
Fntroduction of the Jational bitigation Policy

Fn 2010 the then-law minister Neerappa 3oily announced the national litigation policyD which 
aims to reduce the average length of proceedings from 1• years to three years. The policy 
also recommends the use of arSitration as a cost-effective and expeditious way to resolve 
disputes for the government departments and the puSlic sector undertaLings. Ft points out 
that the main cause for delay in arSitration proceedings has Seen poor drafting of arSitration 
agreements and clausesD and urges that these issues must Se addressed soon.
IstaSlishment of the bEFA Fndia‘ a dawn for institutional arSitration in Fndia

Uut of the two arSitration procedures of ad hoc and institutional arSitrationD Fndia is still in 
the nascent stage as far as institutional arSitration is concerned as mostly ad hoc arSitration 
is followed. :oweverD the launching of the bondon Eourt of Fnternational ArSitration Fndia 
Cthe bEFA Fndia6 and the introduction of its bEFA Fndia )ules Cthe )ules6 have to some 
extent reinforced a gloSal appeal to the existing structure of institutional arSitration in Fndia. 
Although the )ules are largely Sased on the tried and tested bEFA )ulesD they provide a 
well-complemented approach to the ethos of arSitration in Fndia. These provisions include 
setting forth oSligations of the parties and triSunal to ensure fairness and expediency in 
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arSitration and granting greater power to the bEFA Eourt to ensure an organised and a 
worLaSle arSitral process.
BFAE in 3umSai

The Bingapore Fnternational ArSitration Eentre CBFAE6 has opened its krst overseas oRce 
in 3umSai. –nliLe bEFAD BFAE would not have separate rules for Fndia. The oRce will not 
administer cases itself Sut will promote BFAE arSitration in Fndia and help grow awareness 
of international Sest practice.
jevelopment of FEE Fndia

The Fnternational Eourt of ArSitration CFEA6 of the Fnternational EhamSer of Eommerce CFEE6 
recently hired its krst Fndian lawyer to address the proSlems of Wudicial intervention in FndiaD 
and also to expand its increasing visiSility in Fndia. Uver the last couple of yearsD there has 
Seen an increase in the numSer of arSitrations referred to the FEED as opposed to other arSitral 
institutions in FndiaD and the FEA’s move would certainly add to the advancement of FEE FndiaD 
while also helping to improve Fndia’s reputation as an arSitration destination.
&oreign lawyers visiting Fndia

The 3adras :igh EourtD in AY (alaWi v *overnment of Fndia K UrsD
22

 held thatD under the Fndian 
Advocates ActD 1/,1D foreign law krms and lawyers cannot practise law in Fndia without 
krst enrolling with the (ar Eouncil of Fndia. :oweverD foreign lawyers can visit Fndia for a 
temporary period on a $?y in and ?y out’ Sasis to advise their clients on aspects of foreign 
law. Vith regard to the aim and oSWect of the international commercial arSitration introduced 
in the ActD the 3adras :igh Eourt tooL the view that foreign lawyers cannot Se deSarred from 
coming to Fndia and conducting arSitration proceedings in respect of disputes arising out of 
a contract relating to international commercial arSitration.

(y and largeD arSitration in Fndia has developed as an effective and effectual institution 
for the settlement of domestic and cross-Sorder disputes. )ecent Ley developments haveD 
in additionD successfully Srought aSout a long-awaited renaissance in arSitration in FndiaD 
indicating that it may well Se seen as an arSitration-friendly country.
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The 2015 :YFAE Administered ArSitration )ules C2015 :YFAE )ules6 will come into force on 
1 JovemSer 2015. These )ulesD which have Seen released and are now availaSle on :YFAE’s 
weSsiteD

1
 are the culmination of an extensive review and puSlic consultation process led Sy 

the :YFAE )ules )evision Eommittee
2

 and involving leading practitionersD arSitrators and 
other staLeholders.

The end result is a sophisticated and innovative set of )ules which not only respond to :YFAE 
users’ feedSacL following kve years’ use of the 2008 :YFAE )ules and ensure consistency 
with the amended ArSitration UrdinanceD Sut also re?ect Sest practice in international 
commercial arSitration.

That is not to say that the spirit of the $light touch’ style emSodied in the 2008 :YFAE 
)ules has Seen changed. –sers conkrmed that the :YFAE’s $light touch’ administrative 
approachD which recognised the importance of party autonomyD had Seen worLing very well. 
JonethelessD the :YFAE )ules )evision Eommittee tooL advantage of the review process to 
Sring the :YFAE )ules completely up to dateD and indeed innovate in the realm of international 
arSitration.
The Ley changes‘ an overview

The 2015 :YFAE )ules implement a numSer of Ley changes in the following areas‘

9 the scope of the 2015 :YFAE )ules Carticle 16M

9 the arSitrator appointment processD including the introduction of standard terms of 
appointments for arSitrators and an hourly fee cap5 Carticles / and 10D schedules 2 
and 56M

9 the introduction of provisions for the consolidation of arSitrations and single 
arSitrations under multiple contractsD as well as amendments to the existing Woinder 
provisions Carticles 2HD 28 and 2/6M

9 greater guidance on interim measures of protection Carticle 256 and the introduction 
of an express power of the triSunal to order security for costs Carticle 246M

9 the introduction of emergency relief provisions Ccorresponding changes to the 
ArSitration Urdinance also came into effect on 1/ zuly 20156 Carticle 25 and schedule 
46M

9 improvements CSy expansion6 of the expedited procedureD including raising the 
applicaSle monetary threshold for its application from –B=2•0D000 to :Y=2• million 
Carticle 416M and

9 greater clarity on the oSligations of conkdentiality Carticle 426.

Practice notes

As conkrmed Sy article 5.12 of the 2015 :YFAE )ulesD :YFAE will also Se issuing practice 
notes to supplement the )ules. These practice notes will Se made availaSle on :YFAE’s 
weSsiteD and may Se amended from time to time as re7uired.

Scope Of Application – Article 1

The krst amendment was introduced right at the very Seginning in article 1.1. A minorD Sut not 
insignikcantD change has Seen made to that article‘ the 2015 :YFAE )ules will apply where 
an arSitration agreement provides for arSitration $administered Sy :YFAE’ or words to $similar 
effect’D rather than merely the $same effect’.
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This change was implemented to address fre7uently  encountered situations where 
arSitration agreementsD particularly those drafted in EhineseD indicated that the parties 
appeared to intend the :YFAE CAdministered ArSitration6 )ules to applyD Sut did not expressly 
say so.

CUld6 article 1.5 of the 2008 :YFAE )ulesD which dealt with situations where arSitration 
agreements provided for the application of the –JEFT)Ab )ules Sut with administration Sy 
:YFAED has Seen deleted from the 2015 :YFAE )ules.

CJew6 article 1.5 of the 2015 :YFAE )ules conkrms the prima facie position that the 2015 
:YFAE )ules shall come into force on 1 JovemSer 2015 and shall apply to all arSitrations 
Cfalling within article 1.16 in which the notice of arSitration is suSmitted on or after 1 
JovemSer 2015D unless otherwise agreed Sy the parties. This is uncontroversial and follows 
the usual practiceD including old article 1.4 of the 2008 :YFAE )ules. Article 1.5D howeverD is 
suSWect to Cnew6 article 1.4.

article 1.4 of the 2015 :YFAE )ules expressly carves out the consolidation Carticle 286D 
single arSitration under multiple contracts Carticle 2/6 and emergency relief Carticle 25.1 
and schedule 46 provisions from article 1.5D and provides thatD aSsent express contrary 
agreement of the partiesD those provisions shall not apply to arSitrations arising out of 
arSitration agreements concluded Sefore 1 JovemSer 2015. This approach acLnowledges 
that those provisions will Se new to existing users of the 2008 :YFAE )ules and therefore 
will not apply automatically to arSitrations arising from arSitration agreements entered into 
Sefore the 2015 :YFAE )ules come into effectD even if the notice of arSitration is suSmitted 
on or after 1 JovemSer 2015. JonethelessD the parties can agree to opt in to those provisions 
in agreements made prior to 1 JovemSer 2015. Fn this author’s experienceD parties are 
already choosing to opt in to some of these provisions Cparticularly the emergency arSitrator 
provisions6 in their arSitration agreementsD in order to Se aSle to taLe advantage of those 
provisions when the 2015 :YFAE )ules come into effect Cif the need arises6.

Commencement Of The Arbitration – Articles 7 And 6

articles • and , have also Seen amended. &or exampleD it is the partiesD rather than :YFAED 
who are now responsiSle for serving their notice of arSitration and answer to the notice of 
arSitration on all the other parties to the dispute Carticle 4.5Ci6 and article •.5 Cg66.

The parties are also oSligated to provide their proposal regarding the designation of a sole 
arSitration or their designation of the relevant party-appointed arSitrator in the notice of 
arSitration or answer theretoD as appropriate. Ff the parties do not do thisD and do not rectify 
the position upon re7uest from :YFAE to do soD the notice or answer Cas the case may Se6 
will Se deemed incomplete andD if it is the notice which is incompleteD the arSitration will Se 
deemed not to have commenced.

This in particular is a welcome change as it serves to speed up the arSitral process and the 
constitution of the triSunal.

5

Appointment Of Arbitrators – Articles 8, 0, 9 And 12

–nder the 2015 :YFAE )ulesD  :YFAE has maintained the two different  systems for 
calculating the fees of the triSunal‘ Ci6 Sy reference to hourly rates Cschedule 26M or Cii6 pursuant 
to a schedule of fees calculated within a certain range Sy reference to the amount in dispute 
Cschedule 56.
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ThusD in accordance with articles / and 10 of the 2015 :YFAE )ulesD the designation of an 
arSitrator shall Se conkrmed Sy :YFAE on the terms of either schedule 2 or schedule 5D 
and suSWect to the corresponding fee system‘ hourly rates as prescriSed Sy schedule 2 or 
in accordance with the fee schedule set out in paragraph ,.1 of schedule 5.

AgainD as with the 2008 :YFAE )ulesD where the parties are unaSle to agree on the method of 
determining the fees and expenses of the triSunalD and thus inform :YFAE of such agreement 
within 50 days of the respondent’s receipt of the notice of arSitrationD the default position will 
Se that the triSunal’s fees and expenses will Se calculated Sy reference to hourly rates and 
schedule 2. Bo farD this tracLs the 2008 :YFAE )ules.

:oweverD two important changes have Seen introduced Sy the 2015 :YFAE )ules. The krst 
is the introduction of an hourly fee cap for arSitratorsD currently set at :Y=,D•00.• :igher 
rates can only Se charged Sy express written agreement of all the partiesD or if :YFAE so 
determines in $exceptional circumstances’., Ft would Se fair to say that this amendment 
received the most attention and gave rise to vigorous discussion during the consultation 
process. JonethelessD the :YFAE )ules Eommittee felt that this fee capD and corresponding 
control over feesD was vital to ensure :YFAE’s continued success in an ever-more competitive 
arSitration arena.

The second change is the introduction of standard arSitrator terms of appointmentD which 
are set out in schedule 2 and schedule 5. These terms are essentially the same Sut have 
Seen set out separately in each schedule for the parties’ ease of referenceD and thus enaSle 
each schedule and fee system to stand alone. These standard terms can only Se varied Sy 
agreement of all the partiesD as well as any changes which :YFAE considers appropriate 
Carticle /.26.

:YFAE  anticipates  that  the  uniformity  created  Sy  these  two  features  will  facilitate 
negotiations around the appointment of arSitrators and accordingly streamline this process 
and the commencement of the suSstantive arSitration proceedings.

Interim Measures Of Protection And Security For Costs – Articles 34 And 3.

The triSunal’s power to order interim measures of protection is dealt with Sy article 25. This 
mirrors to a large extent sections 5•D 5,D 5/D 40D 41 and 42 of the ArSitration UrdinanceD which 
in turn implement articles 1HD 1HAD 1HjD 1HID 1H& and 1H* of the –JEFT)Ab 3odel baw.

There are a couple of differences‘ article 25.5 of the 2015 :YFAE )ules expressly includes an 
interim measure Seing given in the form of an order Cas well as an award or other form6D as 
well as providing that the types of interim measure listed in article 25.5 Ca6 to Cd6 are given only 
Sy way of $example and without limitation’.This contrasts with article 1H of the –JEFT)Ab 
3odel baw Cgiven effect to Sy section 5• of the ArSitration Urdinance6D which provides an 
apparently kniteD alSeit comprehensiveD list of interim measures of protection.

The triSunal’s power to award security for costsD which mirrors section •,C16Ca6 of the 
ArSitration UrdinanceD is contained in article 24 of the 2015 :YFAE )ules. Fn initial drafts of the 
)ulesD this power was contained within article 25. :oweverD during the consultation processD 
practitioners expressed a desire to have that power carved out into a separate article. :ence 
the creation of article 24 q Becurity for Eosts.

Emergency Relief – Article 34q1 And Schedule .

The 3214 HKIAC Rules
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The 2015 :YFAE )ules introduce the aSility of a party to seeL urgent interim or conservatory 
relief Creferred to as $emergency relief’6 from an $emergency arSitrator’ prior to the constitution 
of the triSunal.

The power of the parties to apply for such emergency relief can Se found in article 25.1D with 
the suSstantive emergency relief procedure Seing set out in schedule 4. As noted aSoveD 
these provisions are not retrospective in that they do not apply automatically where the 
agreement to arSitrate was signed Sefore 1 JovemSer 2015 CieD Sefore the 2015 :YFAE )ules 
come into effect6.

The introduction of emergency relief provisions re?ects attempts to offer $fast-tracL’ options 
to parties re7uiring urgent reliefD when in reality it can taLe weeLsD and sometime even 
monthsD to constitute the triSunal. As emphasised in paragraph 22 of schedule 4D the 
emergency relief procedure is not intended to exclude the role of the courts in providing 
emergency protection in appropriate circumstances. FndeedD certain types of interim relief 
Cfor exampleD ex parte applications for free;ing inWunctions6 areD for oSvious reasonsD liLely 
to remain the domain of the national courts. JonethelessD statistics from institutions 
which have already implemented emergency relief provisionsH demonstrate that parties 
are increasingly taLing advantage of the aSility to invoLe the assistance of an emergency 
arSitrator and that this avenue of relief can in many circumstances Cand for many varied 
reasons6 Se more attractive than seeLing the same relief from the national courts.

Yey features of the emergency relief provisions set out in schedule 4 include the following‘

9 the application for emergency relief can Se kled concurrent withD or followingD the kling 
of the notice of arSitration and prior to the constitution of the triSunal Cparagraph 16M

9 the applicant  must also pay the $application deposit’  stipulated Sy :YFAE on 
its weSsiteD consisting of :YFAE’s administrative expenses and the emergency 
arSitrator’s fees and expenses Cparagraphs 1 and ,6M

9 the emergency arSitrator’s hourly rate is capped at the same rate applicaSle to the 
triSunalD8 although :YFAE has the power to increase the emergency arSitrator’s fees 
and its own expenses taLing into account the nature of the case and the worL 
performed Sy the emergency arSitrator Cparagraph ,6M

9 if :YFAE determines that it should accept the applicationD it must seeL to appoint an 
emergency arSitrator within two days after receipt of Soth the application and the 
$application deposit’ Cparagraph •6M

9 after appointment of the emergency arSitratorD :YFAE must notify the parties and 
transmit the kle to the emergency arSitrator Cparagraph H6M

9 the emergency arSitrator has complete discretion to conduct the emergency relief 
proceedings in any manner which he or she considers appropriate Cparagraph 116M

9 the emergency arSitrator may give emergency relief in the form of a decisionD order 
or award C$emergency decision’6D and such relief must Se given within 1• days from 
when :YFAE transmitted the kle to the emergency arSitratorD suSWect to this period 
Seing extended Sy agreement of the parties or Sy :YFAE in appropriate circumstances 
Cparagraph 126M

9 any emergency decision shall have the same effect as an interim measure granted 
pursuant to article 25 of the )ules Cparagraph 1,6M
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9 a party can apply to the emergency arSitrator or the triSunal Conce constituted6 for a 
modikcationD suspension or termination of an emergency decision Cparagraph 186M

9 any emergency decision ceases to Se Sinding if the emergency arSitrator or the 
triSunal so decidesD upon the triSunal giving a knal award Cunless the triSunal 
expressly decides otherwise6D upon the withdrawal of all claims or the termination 
of the arSitrationD or if the triSunal is not constituted within /0 days from the date of 
the emergency decision Cparagraph 1/6. Although this latter period can Se extended 
Sy agreement of the parties orD in appropriate circumstancesD Sy :YFAED the parties 
should Leep a close watch on this time period to ensure that the emergency decision 
does not expire Sefore the triSunal is constitutedM

9 the emergency arSitrator’s powers cease upon the constitution of the triSunal 
Cparagraph 206D save that an emergency decision may Se made even if the kle has 
Seen transmitted to the triSunal Cparagraph 156. 3oreoverD an emergency arSitrator 
cannot act as arSitrator on the triSunalD unless otherwise expressly agreed Sy all the 
parties to the arSitration Cparagraph 216M and

9 in all matters not provided for in schedule 4D the emergency arSitrator is to act in the 
spirit of the 2015 :YFAE )ules Cparagraph 246. This provision mirrors article 15.H and 
is importantD not least Secause it grants wide powers to the emergency arSitrator to 
deal with situations not expressly contemplated Sy the )ules.

ConseBuential Changes To The Arbitration Ordinance

Fn conWunction with the drafting of the emergency relief provisionsD :YFAE worLed closely 
with the :ong Yong jepartment of zustice to draft complementary amendments to the 
ArSitration Urdinance to ensure that emergency relief granted Sy an emergency arSitrator 
Cwhether in or outside :ong Yong6 would Se enforceaSle in :ong Yong.

The ArSitration CAmendment6 (ill 2015 was introduced into the begislative Eouncil of :ong 
Yong CbegEo6 in April 2015 and suSse7uently passed in zuly 2015. The provisions relating 
to the enforcement of emergency relief came into force on 1/ zuly 2015.

The relevant amendments introduce a new part 5A into the ArSitration Urdinance entitled 
$Inforcement of Imergency )elief’. Vithin that part 5AD new section 22A adds a deknition of 
an emergency arSitrator and new section 22( deals with the enforcement of the emergency 
relief.

Pursuant to section 22(C16D emergency reliefD whether granted in or outside :ong Yong Sy 
an emergency arSitratorD is enforceaSleD with leave of the courtD in the same manner as an 
order or direction of the court that has the same effect. Bection 22(C26 adds a proviso to the 
effect that the court will only grant leave to enforce emergency relief granted outside :ong 
Yong if it is satisked that the nature of the emergency relief is such that it could have Seen 
granted in :ong Yong./ This was added simply as a matter of policyD and mirrors section ,1 
of the ArSitration Urdinance dealing with the enforcement of a triSunal’s orders or directions.

The extent  of  the amendments and the speed with which they were settled Sy the 
jepartment of zusticeD introduced into begEo and Srought into force on 1/ zuly 2015 are 
testimony to the :ong Yong government’s commitment to the continued development of 
international commercial arSitration in :ong Yong.

Multiple Parties And Contracts – Articles 38 – 39
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Perhaps the most innovative changes introduced Sy the 2015 :YFAE )ules Cin addition 
to the emergency arSitrator provisions discussed aSove6 are the changes in article 2H 
Czoinder of Additional Parties6D article 28 CEonsolidation of ArSitrations6 and article 2/ CBingle 
ArSitration under 3ultiple Eontracts6. As noted aSoveD articles 28 and 2/ do not have 
retrospective application and do notD thereforeD apply automatically to arSitrations arising out 
of agreements to arSitrate entered into Sefore 1 JovemSer 2015.

FncreasinglyD claims raised are suSsets of the same disputeD involving multiple parties andD 
sometimesD multiple contracts. The changes introduced Sy articles 2H to 2/ are designed to 
re?ect this development and generally to deal with the growing complexity of commercial 
disputes involving multiple parties and contracts.

Joinder

Fn respect of WoinderD the Woinder provisions have Seen strengthened and expanded. Fn 
summary‘

9 :YFAE has Seen given the express power to Woin an additional party to the arSitration 
proceedings where the re7uest for Woinder is received Sefore the triSunal is constituted 
Carticle 2H.86M and

9 the triSunal has the power to allow an additional party to Se Woined to the arSitrationD 
provided that such additional party is Sound Sy an arSitration agreement under the 
2015 :YFAE )ules giving rise to the arSitration. Article 2H.1 conkrms that this includes 
any arSitration under article 28 or article 2/.

Consolidation

article 28 is entirely new. Ft gives :YFAE the power to consolidate two or more arSitrations at 
a party’s re7uest and after consulting with all parties. Fn essenceD the factors which :YFAE 
must taLe into consideration in deciding whether to consolidate are similar to the Woinder 
criteria with an additional ground provided Sy article 28.1Cc6D namely where $the claims are 
made under more than one arSitration agreementD a common 7uestion of law of or fact arises 
in Soth or all of the arSitrationsD the rights to relief claimed are in respect ofD or arise out ofD the 
same transaction or series of transactionsD and :YFAE knds the arSitration agreements to Se 
compatiSle’.The timing of the application will Se relevant q see article 28.5. ThusD a re7uest 
for consolidation will have more chance of success when the constitution of the triSunals of 
the different arSitrations Seing considered for consolidation is at an early stage.

Single Arbitration Under Multiple Contracts

article 2/ is also entirely new.
4

 article 2/ provides that claims arising out of or in connection 
with more than one contract may Se made in a single arSitration provided that the conditions 
set out in article 2/.1Ca6 to Cd6 are met. AgainD these conditions are similar to the criteria 
for consolidationD except that article 2/.1Ca6 expressly provides that all the parties to the 
arSitration must Se Sound Sy each arSitration agreement giving rise to the arSitration.

kaiver – Appointment Of Arbitrators

Fn respect of Soth Woinder and consolidationD the parties give power to :YFAE to revoLe 
the appointments of any arSitrators already designated or conkrmed.11 ThusD article 2H.11 
CWoinder6 provides that where an additional party is Woined to the arSitration Sefore the 
triSunal is conkrmedD all parties to the arSitration shall Se deemed to have waived their 
right to designate an arSitratorD and :YFAE may revoLe the appointment of any arSitrators 
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already designated or conkrmed and proceed to appoint a new triSunal. BimilarlyD article 28., 
Cconsolidation6 provides that where :YFAE decides to consolidate two or more arSitrationsD 
the parties thereto shall Se deemed to have waived their right to designate an arSitratorD and 
:YFAE may revoLe the appointment of any arSitrators already designated or conkrmed and 
proceed to appoint a new triSunal in respect of the consolidated proceedings.

kaiver – Enforcement Of Award

Fn all cases of Woinder Carticle 2H.156D consolidation Carticle 28.86 or single arSitrations under 
multiple contracts Carticle 2/.26D the parties expressly waive12 any oSWection to the validity 
or enforcement of any award made Sy the triSunal in the arSitration on the Sasis of WoinderD 
consolidation or the commencement of a single arSitrationD as the case may Se. This waiver 
is an important oneD and emphasises the fact that Sy agreeing to arSitrate under the 2015 
:YFAE )ules Cexcluding arSitration agreements entered into Sefore 1 JovemSer 20156 the 
parties are thereSy fully accepting the associated application of the WoinderD consolidation 
and single arSitration under multiple contract provisionsD and cannot use any action taLen 
under those provisions to resist enforcement in the future.

Expedited Procedure – Article .1

Eonsistent with the trends to enaSle more arSitration proceedings to Se fast-tracLed when it 
would Se appropriate to do soD the 2015 :YFAE )ules expand the application of the expedited 
procedure.

Fn addition to raising the monetary threshold for the application of the expedited procedure 
from –B=2•0D000 Carticle 58.1 of the 2008 :YFAE )ules6 to :Y=2• millionD the expedited 
procedure will also apply where Ci6 the parties agree and Cii6 in cases of exceptional urgency 
Cto Se determined Sy :YFAE after considering the views of the parties6.

:YFAE expedited arSitration proceedings will have the following features‘

9 the appointment of a sole arSitrator Cunless the arSitration agreement provides for a 
triSunal of three arSitratorsD in which case :YFAE will invite the parties to agree to 
refer the case to a sole arSitrator6 Carticle 41.2Ca6 and CS66M

9 :YFAE may shorten Soth the time limits provided for in the )ulesD as well as any time 
limits which it has set Carticle 41.2Cc66M

9 the presumption is  that  the triSunal  shall  decide the dispute on the Sasis of 
documentary evidence only and the triSunal will only have oral hearings if it considers 
it appropriate to do so Carticle 41.2Ce66M and

9 the award shall Se rendered within six months from the date when :YFAE transmitted 
the kle to the triSunal. :YFAE retains the power to extend this deadlineD Sut will only 
do so in exceptional circumstances Carticle 41.2Cf66.

Pursuant to article 41.5D howeverD and even where the monetary claims fall under the :Y=2• 
million thresholdD the expedited procedure will not apply to any proceedings consolidated 
under article 28 or to any arSitration commenced under article 2/ of the 2015 :YFAE )ulesD 
unless the parties expressly agree otherwise.

ConWdentiality – Article .3

&inallyD as highlighted in the introductionD the conkdentiality provisions have Seen clariked 
and now expressly re?ect section 18 of the ArSitration Urdinance.
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article 42.2 conkrms that the oSligations of conkdentiality also apply to :YFAED the triSunal 
Cand any triSunal secretary6D any emergency arSitrator appointedD and any expert or fact 
witness.

article 42.• retains :YFAE’s power to puSlish awards.
•

 BpecikcallyD an award will only Se 
puSlished Cwhether in full formD summary form or Sy way of an extract6 where a specikc 
re7uest has Seen made to :YFAED the parties’ names have Seen deleted from the award and 
no party to the award has oSWected to such puSlication within the time limit set Sy :YFAE. This 
is an important function and there was overwhelming support for its retentionD Sut the parties 
similarly retain the power of veto should they wish to Leep the award entirely conkdential.
Eonclusion

This article set out to explore whether the 2015 :YFAE )ules are a game-changer for :ong 
Yong arSitrationM the author’s personal view is that they are. That is not to say that the 2008 
:YFAE )ules were not worLing wellD Secause they were. JonethelessD the 2015 :YFAE )ules 
are state of the art and have already generated a great deal of discussion and interest. There 
can Se no douSt that :ong Yong has for a long time Seen a serious player in the world of 
international commercial arSitrationD Sut the introduction of the 2015 :YFAE )ules q which 
follows hot on the heels of the unveiling of :YFAE’s faSulous new premises q arguaSly puts 
:ong Yong at the forefront of arSitration centres worldwide.

1. www.hLiac.org.

2. :YFAE )ules )evision Eommittee‘ Ehiann (ao CBecretary-*eneralD :YFAE6M 3atthew 
*earing  CEouncil  3emSerD  :YFAE  and  Ehairperson  of  :YFAE  )ules  )evision 
Eommittee6M Peter Ealdwell CEouncil 3emSerD :YFAE6M zustin j’Agostino CEouncil 
3emSerD :YFAE6M zoe biu CAllen K UveryD :ong Yong6M 3ichael 3oser C:onorary 
EhairpersonD :YFAE6M Yathryn Banger CEouncil 3emSerD :YFAE6 and (riana Ooung 
C:erSert Bmith &reehillsD :ong Yong6.

5. Eurrently :Y=,D•00 per hour.

4. –nder the 2008 :YFAE )ulesD the parties were given the option of designating their 
respective arSitratorsD or giving their proposals as to a sole arSitrator.

•. This compares with the bEFA’s current hourly rate of b4•0 Ceffective 50 3arch 20156. 
Pursuant to paragraph /.4 of schedule 2D an arSitrator may increase his or her hourly 
rate Sy up to 10 per cent on each anniversary of the conkrmation of his or her 
appointment. Ft should Se Sorne in mind that this is a maximum sumD and that many 
arSitrators arSitrating under the 2015 :YFAE )ules will charge Selow this cap.

,. Paragraph /.•D schedule 2.

H. Bimilar provisions can Se found in the FEE )ulesD BEE )ulesD Bwiss )ules and the BFAE 
)ules. BFAE reports that as at zuly 2015D 2H applications for emergency relief have 
Seen made since the BFAE )ules C4th Idition q which krst introduced the emergency 
relief provisions6 came into force on 1 zuly 2010.

8. Eurrently :Y=,D•00 per hour.

/. Fn this regardD section 22(C26 Ca6 q Cf66 sets out a comprehensive Sut exhaustive list 
of interim measures recognised under the ArSitration UrdinanceD taLen from Bections 
5•D 40 and •, of the ArSitration Urdinance.

10. article 2/ is similar to article / of the 2012 FEE )ules.
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11. biLe all powers granted to :YFAED this express power is granted Sy virtue of the 
parties’ agreement to arSitrate under the 2015 :YFAE )ulesD and is consistent with the 
provisions of the ArSitration UrdinanceM see for example article 1• of the –JEFT)Ab 
3odel bawD given effect to Sy section 28 of the Urdinance.

12. To the extent such waiver can validly Se made.

15. Bee article 58.5 of the 2008 :YFAE )ules.

TeMD +44 20 7006 1000
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Fntroduction

Iconomic growth in emerging countries liLe (angladesh depends on a numSer of factors. 
Une such important factor is the growth of foreign investmentsD which leads to foreign 
parties engaging in Susiness ventures in (angladesh. Fn the course of SusinessD when 
disputes ariseD these foreign parties do not necessarily want to suSmit their disputes to 
the local courts in (angladesh. There are several reasons for this choice. Une of the main 
reasons for this is the unacceptaSle delay in getting a dispute resolved through courts. 
*enerallyD local courts in (angladesh are overSurdened with cases and marred with delays. 
As a resultD parties prefer to resolve their disputes through arSitration.

ArSitrations in (angladesh are not new. :oweverD the development of arSitration laws and the 
positive shift in the general attitude of the Wudiciary with respect to arSitrations in (angladesh 
is a welcome change for the inexoraSly running litigants. ArSitrations in (angladesh are 
governed Sy the ArSitration Act 2001 Cthe Act6D which came into force on 10 April 2001. (efore 
the ActD arSitrations in (angladesh were governed Sy the ArSitration Act 1/40 Cthe 1/40 Act6. 
The 1/40 Act allowed the arSitration parties to seeL the help of the courts at almost every 
stage of the arSitration causing enormous delay to the dispute resolution processD thereSy 
defeating the very purpose of arSitration. Fn order to stop this interventionist approach of the 
local courts and to expedite the arSitral processD the legislature enacted the Act in an effort 
to modernise the outdated 1/40 Act.

The Act attempts to synchronise (angladesh’s existing arSitration laws with the 1/8• 
–JEFT)Ab 3odel baw on Fnternational Eommercial ArSitration Cthe 3odel baw6D which is 
widely used across the gloSe. To that effectD the Act’s sections pertaining to the deknition of 
arSitration agreementsD arSitrator numSersD time limits and party autonomy are similarD often 
verSatimD from the 3odel baw. :oweverD not all of the 3odel baw’s provisions were adopted. 
The Act is still a worL in progress and it is hoped that the legislature will maLe some changes 
in order to modernise the law even further and in line with the developed arSitral Wurisdictions. 
This chapter purports to try and highlight some of the important points for foreign parties 
with respect to arSitrations in (angladesh. jue to space restrictionsD it is not possiSle to 
highlight all the sections of the Act. The author has used his own discretion to select certain 
areas for discussion whichD from a practical point of viewD foreign parties must Lnow.
Application of the ArSitration Act 2001

Though the Act applies to Soth domestic and foreign arSitrationsD it was enacted with the 
specikc oSWective of addressing international commercial arSitration and recognising and 
enforcing foreign arSitral awards. Ft is noteworthy thatD for an arSitral proceeding to Se 
dekned as an $international commercial arSitration’D one of the parties of the dispute must 
Se one of the following‘

9 a national ofD or haSitual residentD of any country other than (angladeshM

9 a Sody incorporated in a country other than (angladeshM
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9 a company whose central management and control is exercised in a country other 
than (angladeshM or

9 the government of a foreign country.
1

Ft is therefore apparent from the wording of the statute that the Act relies on the nationality 
of the parties in order to give it the status of an international arSitrationD as opposed to 
the international seat or nature of the disputeD as stated in article 1C56 of the 3odel baw. 
ThereforeD while disputes Setween a Bingaporean company and a company in (angladesh 
may fall within the purview of the ActD a dispute Setween two (angladeshi companies 
operating in bondon may not. Ft is also interesting to note thatD for a dispute to come under 
the amSit of this provisionD it must Se considered to Se a $commercial dispute’ under the laws 
of (angladeshD which may Se a more restrictive deknition than that employed Sy the 3odel 
bawD where it is stated that the term $commercial’ must Se given a wide interpretation so as 
to cover all matters of a commercial nature.

3oreoverD the meaning of international commercial arSitration under the Act is further 
circumscriSed Sy section 5C16 of the ActD which states that the Act $shall apply where the 
place of arSitration is in (angladesh’. )ecognition and enforcement of foreign awards q ieD 
awards rendered in Wurisdictions outside of (angladesh q provides the only exception to this. 
Bection 5 of the Act emSodies a restrictive $territorial principle’D whereSy only arSitration that 
is considered to taLe place in (angladesh falls within the purview of the Act. This has caused 
consideraSle confusion as to what $place... in (angladesh’ means. The :igh Eourt jivision of 
the Bupreme Eourt of (angladeshD in the case of :)E Bhipping btd v 3N¶-Press 3anaslu and 
Uthers C:)E Bhipping6D

2
 opted for a wide interpretation of the term. The reasoning Sehind 

the Eourt’s view was that the Act was preparedD in the spirit of estaSlishing an uniform 
legal frameworLD for the fair and eRcient settlement of disputes arising in international 
commercial arSitrationD as emSodied in the 3odel baw. jrawing upon the reasoning used in 
the landmarL Fndian caseD (hatia Fnternational v (ulL Trading BAD

5
 the Eourt held that the Act 

itself did not state that it will not apply if the place of arSitration is $not’ in (angladesh or that 
it would apply $only’ if the place of arSitration is in (angladesh. Un a similar noteD the Eourt 
further oSserved that a distinction had not Seen drawn Setween international commercial 
arSitration taLing place in (angladesh and that taLing place outside (angladesh. As a resultD 
the Eourt gave a liSeral interpretation to the scope of the Act.

Fn contrastD in a later Wudgment delivered in BT¶ Eorporation btd v 3eghna *roup of Fndustries 
bimited CBT¶ Eorporation6D

4
 another (ench of the :igh Eourt jivision adopted a literal 

construction of section 5C16 of the Act. Fn support of such an interpretationD the Eourt cited 
the case of –nicol (angladesh v 3axwellD

•
 where the Appellate jivision of the (angladesh 

Bupreme Eourt stated in une7uivocal terms that $the law in section 5C16“ is limited in 
application as to the arSitration Seing held in (angladesh’.ThusD it can Se seen that the 
(angladeshi courts have come to con?icting decisions on the very same provision CieD the 
scope of the Act6. This has caused consideraSle consternation for the legal community andD 
in particularD foreign parties involved in foreign arSitration proceedings with (angladeshi 
companiesD as it is unclear what assistance the (angladeshi courts may give to such 
proceedings.

The construction of section 5 of the Act in the BT¶ Eorporation case is regressive in terms 
of the development of arSitration laws in (angladeshD as it leaves open the possiSility that 
the innocent partyD after undertaLing expensive arSitration proceedingsD is left with little more 
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than a paper award. To allow for such a result would Se against the spirit of the Jew OorL 
EonventionD to which (angladesh is a party. These Wudgments have left a lurLing danger for 
the international community as they may see themselves in a situation where they have 
successfully contestedD or are contestingD an expensive international arSitrationD Sut have 
no access to assets of the losing (angladeshi partyD as they have Seen transferred or sold 
Sefore the award is enforced in (angladesh. The issue is most prominent in the case of 
interim remedies and will Se Srie?y descriSed in $Fnterim measures’D Selow.

,

Eourt’s power to intervene in arSitrations 

The 1/40 Act allowed the (angladeshi courts to have an interventionist role in arSitration 
proceedings Sut the Act curSed much of these powers in order to give the local courts a 
more supervisory role to facilitate arSitrations in (angladesh. Bection H of the Act restricts 
the court to decide matters where one of the parties to an arSitration agreement kles the 
court proceeding. Fn the case of (angladesh zute 3ills Eorporation v 3aico zute and (ag 
Eorporation K UthersD

H
 this principle was upheld. A caveat to this section has Seen inserted 

through section HA of the ActD which empowers the local courts to maLe interim orders in 
respect of certain mattersD such asD inter aliaD interim inWunctions to restrain the transfer of 
property which is liLely to create an impediment to the enforcement of the arSitral award.

Bection 10 of the Act complements section H of the Act and is closely modelled on article FF 
C56 of the 1/•8 Eonvention on the )ecognition and Inforcement of &oreign ArSitral Awards 
Cthe Jew OorL Eonvention6. Bection 10 ensures that no (angladeshi court shall interfere 
with a matter that is suSWect to an arSitration agreement Setween the contending parties. 
Ff a party to an arSitration agreement commences litigation in a (angladeshi court over a 
certain matter and the other party oSWects to this Sefore the kling of the statement of defenceD 
then the (angladeshi court shallD unless convinced that the agreement is voidD inoperative 
or incapaSle of determinationD stay the proceedings and refer the parties to arSitration. This 
section aRrms the widely accepted principle that the right to seeL arSitration is a contractual 
right and a contract cannot Se unilaterally aSrogated in order to Sypass the arSitration clause. 
Ft is important to note here that the use of the term $shall’ implies that the local court is under 
a positive oSligation to refer the parties to arSitration and not merely a discretionD which is 
to Se exercised sparingly Sy the court. This positive oSligation under section 10 of the Act 
reinforces the spirit and letter of the Jew OorL Eonvention.

jomestic cases have evinced the local court’s intention to apply such principles strictly. &or 
exampleD in the case of Eivil Ingineering Eompany v 3ahLuta Technology K UthersD8 it has 
Seen held that the court shall not interfere with a matter covered Sy an arSitration agreement 
and those who agree to settle their disputes through arSitration must Se encouraged to 
follow that route. :oweverD a limitation to this provisionD as illustrated Sy Beafarers Fnsurance 
Eo v Province of Iast PaListanD

8
 is that the party contending the suit must raise its oSWection 

with respect to the arSitration Sefore the kling of the statement of defence. After that 
stageD there is no scope for referring the dispute to arSitration and the local court Secomes 
vested with the Wurisdiction for adWudicating the dispute. This is SecauseD once the written 
statement has Seen suSmittedD the local court infers that the contending parties have agreed 
to supersede or aSandon the arSitration agreement. :oweverD a signikcant development 
in this respect is the amendment and the introduction of section 8/( of the Eode of Eivil 
Procedure 1/08. –nder this sectionD if the parties to a suitD at any stage of the proceedingD 
apply to the court for withdrawal of the suit on the ground that they will refer the dispute to 
arSitrationD then the local court shall allow the suit to Se withdrawn and thereafter the dispute 
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shall Se settled in accordance with the Act. This has Seen a recent welcome change Sy the 
legislature in order to promote the use of arSitrations in (angladesh.
The Jew OorL Eonvention and the recognition and enforcement of foreign arSitral awards

An important yardsticL for any countryD in order to assess how developed its arSitration laws 
areD is the application of the Jew OorL Eonvention. This is an important 7uestion on the 
minds of many foreign investors and parties in arSitration agreements with their (angladeshi 
counterpart. As many cross-Sorder commercial disputes relating to (angladesh are resolved 
through commercial arSitration in a foreign WurisdictionD it is necessary to consider and 
understand the enforcement regime of foreign awards in (angladesh. (angladesh ratiked 
the Jew OorL Eonvention on , 3ay 1//2 and the Eonvention entered into force on 4 August 
1//2. This was a noteworthy step towards aligning (angladesh’s arSitration regime with that 
of the rest of the world.

The ArSitration CProtocol and Eonvention6 Act 1/5H and the ArSitration Act 1/40D which 
were in force at the time when (angladesh acceded to the Jew OorL EonventionD were 
not designed to Leep pace with the rapid strides that had Seen made in the international 
arSitration world since their enactment. –nder such dated legislationD there were no 
mechanisms for enforcing foreign arSitral awards in (angladesh. AlsoD there was no 
domestic statute which incorporated the Jew OorL Eonvention in municipal lawD so as to 
create a scope for foreign arSitral awards to Se enforced in (angladesh. As a result of such 
legal lacunaeD courtsD such as the one in (angladesh Air Bervice CPNT6 v (ritish Airways PbED

/
 

did not show much inclination towards applying the Jew OorL Eonvention to the issues of 
recognition and enforcement of foreign arSitral awards.

To resolve such an impasseD the legislature incorporated most of the terms of the Jew 
OorL Eonvention into the Act. Bection 4• of the Act emSodies Article FFF of the Jew OorL 
EonventionD in thatD it maLes a foreign arSitral award Sinding for all purposes on parties to 
the arSitration agreement and such an award can Se executed Sy the local court as if it was a 
decree of the local court. This principle has Seen upheld in the case of Eanada Bhipping and 
Trading BA v TT YatiLaayu and another CAdmiralty zurisdiction6D

10
 where it was held thatD 

$Unce an arSitration proceeding in a foreign country is completedD the ArSitral AwardD on an 
application Sy any partyD will Se enforced Sy a court of this country under the Eivil Procedure 
Eode in the same manner as if it were a decree of the court.’ ThusD there is no re7uirement 
to oStain a separate permission from the local court for enforcement.

Fn terms similar to that in article N of the Jew OorL EonventionD there are grounds on which 
local courts may refuse the recognition and enforcement of a foreign arSitral award. –nder 
section 4, of the ActD the court may refuse to execute a foreign arSitral award if a party 
against whom such award is invoLed is aSle to provide evidence that‘

9 they were not given proper notice of the appointment of the arSitrator or the arSitral 
proceedingsM

9 they were unaSle to present their case for reasonaSle causesM

9 a party to the arSitration agreement was acting under some incapacityM

9 the agreement is not valid under the law to which the parties have suSWected itM

9 the award contains decisions on matters Seyond the scope of the issueCs6 suSmitted 
to arSitrationM

9
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the composition of the arSitral triSunal or the arSitral procedure was not in accordance 
with the arSitration agreement or in the aSsence of such an agreementD the law of the 
country where the arSitration tooL placeM

9 the award had not yet Secome Sinding on the partiesM or

9 it had Seen set aside Sy a competent authority of the country in whichD or under the 
law of whichD the award was made.

AdditionallyD the local court may also refuse to execute the arSitral award if the suSWect matter 
of the dispute cannot Se settled under the existing laws of (angladesh or is in con?ict with 
the puSlic policy of (angladesh.

11

Though the new Act emSodies a concerted effort Sy (angladesh to Leep pace with the recent 
trends in international commercial arSitrationD there are some respects in which the Act does 
not meet the standards of the Jew OorL Eonvention. &or instanceD the evidence re7uired 
for kling an application under the Act to execute a foreign arSitral award is more onerousD 
whereSy the applicant has to suSmit to the court $such evidence as may Se necessary to 
prove that the award is a foreign award’D

12
 in addition to kling the original or authenticated 

copy of the arSitral awardD an original or certiked copy of the arSitration agreement and duly 
certiked translations of such documentsD if re7uired.

–nder  section  4H  of  the  ActD  foreign  arSitral  awards  are  dekned  as  Seing  awards 
made in pursuance of an arSitration agreement in the territory of any state other than 
(angladeshD except such states speciked Sy the government of (angladesh through a 
ga;ette notikcation. ThereforeD as the Act only considers the territoriality of the arSitral award 
rather than the lex arSitri under which the award was renderedD the scope of the Act is much 
narrower than either the 3odel baw or the Jew OorL Eonvention. &urthermoreD the provision 
that the government of (angladesh will Se aSle to specikcally exclude the foreign arSitral 
awards delivered in certain states means that courts will Se aSle to disrupt the enforcement 
of foreign awards Sy knding that the arSitration has taLen place on the territory of a speciked 
state. Ff a memSer state of the Jew OorL Eonvention is so specikedD then that will run contrary 
to the spirit of the Jew OorL Eonvention whereSy arSitral awards rendered in a memSer state 
are enforceaSle in the Wurisdictions of all other Jew OorL Eonvention memSer states.
Fnterim measures

Another interesting q and fairly topical q matter is that of interim remediesD and whether local 
courts in (angladesh may issue them in order to aid or support an arSitration taLing place 
outside of (angladesh. As discussed aSoveD (angladeshi courts have come to con?icting 
decisions in respect of the scope of its powers over arSitration seated outside of (angladesh. 
The two relevant decisionsD :)E Bhipping and BT¶ EorporationD dealt with the role of 
(angladeshi courts in arSitrations seated outside of (angladesh. Fn Soth these casesD the 
(angladeshi courts have reached decisions starLly different to one another. The controversy 
appears to have stemmed from the meaning of section 5 of the Act.

The :)E Bhipping case arose out of a dispute in relation to the shipment of goods under 
a charter agreement. –nder the relevant agreementD :)E shipped certain cargo in •5 
containers to Bri banLa from (angladesh. :oweverD much of the cargo was dropped into the 
sea and washed away when the ship was hit Sy a tsunami. :)E suSmitted that the loss was 
not only due to the tsunami Sut also due to the negligence of the ship’s crew. As a resultD 
:)E claimed compensation and damagesD through the (angladeshi courtsD Sy instituting 
an admiralty suit. :oweverD since the charter agreement contained an arSitration clauseD the 
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defendant Jos. • and , commenced arSitral proceedings in bondon and applied for the suit 
to Se stayed under section 10 of the Act. The issue Sefore the (angladeshi court in the suit 
was whether it should stay the local proceedings in favour of the arSitration in bondon. The 
defendant Jos. • and , argued that section 10 of the Act re7uires the suit to Se stayed 
in favour of arSitrationD whereas :)E argued thatD since the arSitration proceedings were 
taLing place in bondonD section 5 of the Act did not allow the court to stay the proceedings 
in favour of a foreign arSitrationD seated outside of (angladesh. –pon hearing suSmissions 
from Soth partiesD the court concluded that section 10 of the Act re7uires the courts in 
(angladesh to stay the local proceedings in favour of arSitration unless it knds that the 
arSitration agreement is voidD inoperative or is incapaSle of determination Sy arSitration.

Fn contrastD the court in the BT¶ Eorporation case came to the exact opposite decision on the 
very same point. The BT¶ case arose out of a supply contract Setween BT¶ Eorporation btdD 
a foreign companyD and 3eghna *roup of Fndustries bimitedD in (angladesh. The contract 
contained an arSitration agreement under which any dispute in relation to the contract 
was to Se resolved through arSitration in Bingapore. jisputes arose under the contract 
and arSitration was thus commenced in Bingapore. Vhile the arSitration proceedings were 
pendingD BT¶ kled for an interim order in the (angladeshi court against some of the 
respondents under section HA of the Act to restrain those respondents from transferring 
or selling off their assets so as to prevent them from avoiding their oSligations under the 
forthcoming arSitral award. The main issue for the court was whether interim remedies could 
Se provided in cases of foreign arSitrationD seated outside of (angladeshD under the Act. Fn 
this caseD BT¶ argued that the court should adopt a purposive approach towards interpreting 
the Act. After hearing the partiesD the court started with a plain reading of section 5 of the Act 
and held that the legislature intended for the Act to apply only when the arSitration proceeding 
is in (angladesh. Fn relation to the interpretation of statutesD the court held that the literal 
construction of a statute is $the golden rule of construction’ and that when words in a statute 
are clear and unamSiguousD they should Se construed according to their tenor and meaningD 
as this most clearly re?ects the intention of the legislature. The court further explained thatD 
while interim measures for foreign arSitration were provided for in other WurisdictionsD until 
and unless parliament enacts such a provision explicitly in the ActD such measures cannot 
Se granted in (angladesh. The court relied on the case of –;SeListan Airways v Air Bpain 
bimitedD where the appellate division held that‘

Fn that view of the matterD it appears that the scope of section 10 of the Act is 
well settled and it has Seen decided more than once Sy the Appellate jivision... 
that section 10 of the Act does not apply to foreign arSitral proceedings.

15

As a resultD the court held that since the Appellate jivision had categorically ruled on this 
issueD there was no further scope for the :igh Eourt to depart from their kndings in light of the 
Sinding precedent rule enshrined in article 111 of the Eonstitution of the People’s )epuSlic 
of (angladesh.

This starL difference in the court’s approach is most important in the case of interim 
remedies as parties are unaSle to seeL the protection of (angladeshi courts ifD for exampleD 
the losing party decides to transfer or sell their assets in order to frustrate the whole arSitral 
processD the very issue in the BT¶ Eorporation case. The importance of interim remedies 
cannot Se understated. The purpose of such remedies is generally to uphold and support 
the arSitral process and prevent any steps from Seing taLen Sy the losing party which may 
cause irreparaSle harm to the process Sy maLing the enforcement of the award impossiSle. 
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Vhile arSitral triSunals can order interim reliefD it is an accepted fact that there may Se a 
numSer of situations where only local courts can effectively address the potential harm to 
the arSitral process.
Eonclusion

This chapter considered some of the interesting Ley provisions of the Act and tried to showD 
along with the proSlemsD how the (angladeshi arSitration landscape has evolved over the 
years in line with the spirit of the Jew OorL Eonvention. (angladesh is not the only Bouth 
Asian state with proSlems relating to arSitration laws. Fn most casesD it is not the arSitration 
law itself Sut the interpretation of it Sy the Wudiciary which poses a threat to the development 
of arSitrations in Bouth Asia. )atifying the Jew OorL Eonvention is one thingM its eRcient 
implementation Sy the local courts is 7uite another. There is no point in ratifying the Jew 
OorL Eonvention unless the concerned state is willing to honour the oSligations thereof. The 
only way to deal with this is through advanced education and more regular Wudicial contacts 
with this area of law.

JonethelessD (angladesh is maLing excellent strides in the keld of arSitration. Ve only 
hear of proSlem casesD since they provide for a more interesting readD and scholars tend 
to concentrate more on the pathological issues. Fn the vast maWority of cases arSitrated in 
(angladeshD awards are not regularly refused enforcement or set aside and local courts have 
Seen successful in Leeping up the letter and spirit of the Jew OorL Eonvention.
The author would liLe to thanL 3orshed 3annanD a research assistant at BattarKEoD for his 
assistance with this chapter.
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Australia has a long-standing tradition of emSracing arSitration as a means of alternative 
dispute resolution. Vhile on a domestic level this is re?ected Sy court-annexed and 
compulsory arSitration prescriSed for certain disputesD arSitration has Secome e7ually 
common in international disputes. TraditionallyD arSitration was largely conkned to areas 
such as Suilding and construction. :oweverD the strong and steady growth of the Australian 
economy over the past decade and the opening of the Asian marLets in the mid-1//0s 
have further advanced the use of arSitration in other areasD particularly the energy and trade 
sectors.

ArSitration in Australia has experienced signikcant growth in recent years. This can Se 
attriSuted to the growing familiarityD on Sehalf of legal practitioners and their clientsD with 
the importance and advantages of international arSitration. Vhile the increasing use of 
arSitrationD in conWunction with other forms of Aj)D has not had a dramatic effect in terms of 
reducing litigationD industry attitudes suggest that arSitration is increasingly Seing relied on 
as the preferred dispute resolution mechanism.

Bince 2010D changes to the Australian arSitration landscape Soth internationally and 
domestically have helped to develop Australia as an attractive huS for international 
arSitrationD and have put Australia at the forefront of international arSitration practice. 
Amendments to the Fnternational ArSitration Act 1/H4 CEth6 CFAA6 and the introduction of 
the new Eommercial ArSitration Acts Ccollectively referred to as the EAAs6 represent a 
new dawn for arSitration in Australia. Eoupled with the pro-arSitration approach taLen Sy 
Australian courtsD Australia is well positioned to Leep pace with international standards and 
user expectationsD and is ready to grasp the growing opportunities that arSitration has to 
offer.
ArSitration law reforms in Australia

Fn zuly 2010 the Fnternational ArSitration Amendment Act 2010 CEth6 CAmendment Act6 
introduced some maWor amendments to Australia’s international arSitration legislation. The 
intention Sehind the amendment was to ensure that the FAA remains at the forefront of 
international arSitration practiceD and to develop Australia’s status as a maWor centre for 
international arSitration.

The Amendment Act introduced many signikcant changes to the FAA. PrincipallyD the 200, 
version of the –JEFT)Ab 3odel baw on Fnternational Eommercial ArSitration C3odel baw6 
has now replaced the 1/8• version as the applicaSle law under the FAA. As suchD the 
provisions on the enforcement of interim measures to which parties could previously opt-in 
under the FAA Secame oSsolete and were therefore repealed. The enforcement of interim 
measures is now covered Sy article 1H: of the 3odel baw.

There were a numSer of other noteworthy amendments to the FAA. &or exampleD the repeal 
of the former section 21 of the FAAD which allowed the parties to agree to resolve their dispute 
$other than in accordance with the 3odel baw’. –nder the revised FAAD such contracting-out of 
the 3odel baw is no longer possiSle. The primary reason for this was to create certainty and 
consistency in the application of Australian arSitration law and to avoid any further confusion 
arising from the infamous decision of the %ueensland Eourt of Appeal in IisenwerL :ensel 
(ayreuth jipl-Fng (urLhardt *mS: v Australian *ranites btd Z2001+ 1 %d ) 4,1 CIisenwerL6. 
IisenwerL is the authority for the proposition q under the old FAA q that where the parties 
selected the FEE )ules of ArSitrationD they had contracted out of the 3odel baw. As a 
resultD the domestic arSitration legislation of the states and territoriesD the largely uniform 
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Eommercial ArSitration ActsD would have applied. 3ore recentlyD in Eargill Fnternational BA v 
PeaSody Australia 3ining btd Z2010+ JBVBE 88HD the Jew Bouth Vales Bupreme Eourt held 
that the decision in IisenwerL was $plainly wrong’.

)eforms have also taLen place on a domestic arSitration level. Fn early 2010D the standing 
committee of attorneys-general agreed to introduce uniform arSitration legislation in all 
states and territories Sased on the 200, 3odel baw. This was a signikcant step forward 
in modernising Australia’s domestic arSitration legislation and Sringing domestic arSitration 
legislation into alignment with the federal system Cthat isD the FAA6. The transition to 
arSitration under the 3odel baw has also meant that practitioners of domestic arSitration in 
Australia have Seen aSle to transfer their procedural sLills to the ,0-plus foreign Wurisdictions 
where the 3odel baw is in force. &or the parties involved in arSitrationD these amendments 
have increased the eRciency of the arSitral processD which has translated into greater cost 
and time savings. The current progress of the EAAs through the Australian states and 
territories is as follows‘

Passed and in operation Passed Sut not yet in 
operation

Jo Action

Nictoria‘ Eommercial 
ArSitration Act 2011 CNFE6

Vestern Australia-
‘ Eommercial ArSitration 
Act 2012 CVA6

Australian Eapital Territory‘ 
yet to introduce a Sill into 
parliament

Nictoria‘ Eommercial 
ArSitration Act CNic6 2011

Bouth Australia-
‘ Eommercial ArSitration 
Act CBA6 2011

Jorthern Territory-
‘ Eommercial ArSitration 
CJational –niform 
begislation6 Act 2011 CJT6

Tasmania‘ Eommercial 
ArSitration CEonse7uential 
Amendments6 Act 2011 
CTAB6

%ueensland‘ Eommercial 
ArSitration Act 2015 C%bj6

–nliLe  the  FAAD  the  EAAs include  conkdentiality  provisionsD  which  apply  unless  the 
parties specikcally opt outD and allow for an appeal from the arSitration award if certain 
preconditions are met. Another signikcant change under the EAAs was that the exercising of 
the courts’ power to stay court proceedings in the presence of an arSitration agreement was 
made compulsoryD removing the courts’ discretion to stay proceedings that was previously 
availaSle.

&ollowing these amendments to the FAAD the Eommonwealth Parliament further entrenched 
the use of Aj) processes through the enactment of the Eivil jispute )esolution Act 2011 
CEth6. The purpose of the Act is to $ensure thatD as far as possiSleD parties taLe ágenuine steps# 
to resolve a civil dispute Sefore proceedings are commenced in the &ederal Eourt or the 
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&ederal 3agistrates Eourt’. The Act provides a non-exhaustive list of examples of $genuine 
steps’D which includes participation in arSitrationD mediation or direct negotiations. The Act 
is an explicit recognition Sy Parliament that litigation should Se a last resort in resolving 
disputesD rather than the krst port of call.
Fnstitutional arSitration in Australia‘ AEFEA

The Australian Eentre for Fnternational Eommercial ArSitration CAEFEA6 is Australia’s premier 
international arSitration institution. &ollowing the successful launch of the AEFEA ArSitration 
)ules CAEFEA )ules6 in 200•D AEFEA has more recently revised its Ixpedited ArSitration )ules 
CAEFEA Ixpedited )ules6D which were krst puSlished in late 2008. The AEFEA Ixpedited )ules 
aim to $provide arSitration that is 7uicLD cost-effective and fairD considering especially the 
amounts in dispute and complexity of issues or facts involved’ Carticle 5.1 of the AEFEA 
Ixpedited )ules6. &urthermoreD AEFEA has adopted an opt-in approach for these rulesD 
re7uiring parties to explicitly select them Crather than the AEFEA )ules6 in their arSitration 
agreement.

AEFEA has also updated its ArSitration )ules to include a set of $Imergency ArSitrator’ 
provisions which are found in schedule 2 of the AEFEA )ules. These new provisions enaSle 
the appointment of an $emergency arSitrator’ in arSitrations that have commenced under 
the AEFEA )ules Sut have not yet had a triSunal appointed. ThereforeD Sy accepting AEFEA 
arSitrationD parties not only accept arSitration according to the AEFEA )ulesD Sut also agree to 
Se Sound Sy the emergency rules and any decision of an emergency arSitrator. The power of 
the emergency arSitrator applies to all arSitrations conducted under the AEFEA )ules unless 
the parties expressly opt out of it in writing.

Also included in recent amendments to the AEFEA )ules are new provisions for $Application 
for Imergency Fnterim 3easures of Protection’. These provisionsD also found in Bchedule 2D 
provide that the emergency arSitrator may grant any interim measures of protection on an 
emergency Sasis that he or she deems necessary and on such terms as he or she deems 
appropriate. Buch emergency interim measures may taLe the form of an award or of an order 
which must Se made in writing and which must contain the date when it was made and 
reasons for the decision. These emergency procedures generally follow the same approach 
as the AEFEA )ules on interim measures and will not preWudice a party’s right to apply to any 
competent court for interim measures.

(oth these provisions came into force on 1 August 2011 and have provided Susinesses with 
a prompt and eRcient option for oStaining urgent interlocutory relief in their cross-Sorder 
disputes Sefore an arSitral triSunal is constituted.

Un 2 3arch 2011D the Fnternational ArSitration )egulations 2011 CEth6 came into forceD 
prescriSing AEFEA as the sole default appointing authority competent to perform the 
functions under article 11C56 and 11C46 of the 3odel baw which deal with the appointment 
of arSitrators. This means that AEFEA willD from time to timeD Se asLed to appoint arSitrators 
to international arSitrations seated in AustraliaD where the parties have not agreed upon 
an appointment procedure or where their appointment procedure fails. This landmarL 
development removed the re7uirement for parties to commence proceedings in one of the 
state or territory supreme courtsD or in the federal court to have an arSitrator appointed under 
the FAA.

Fn giving effect to its appointment as sole appointing authorityD AEFEA adopted the AEFEA 
Appointment of ArSitrators )ules 2011 in 3arch 2011 which estaSlish a streamlined process 
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through which a party can apply to have an arSitrator appointed to a dispute seated in 
Australia. A Soard comprising representatives of the attorney-generalD the chief Wustices 
of the :igh Eourt and the &ederal Eourt of AustraliaD the president of the Australian (ar 
AssociationD the president of the baw Eouncil of Australia and other industry representatives 
will oversee the appointment process. AEFEA has ensured that the process will taLe place 
eRciently and that a nomination will Se made without delay.
AFjE

3ore recentlyD AEFEA entered into a cooperation agreement with the Australian Fnternational 
jisputes Eentre CAFjE6D from which it operates at a new venue in Bydney. The AFjE was 
estaSlished in 2010 with the assistance of the Australian government and the government of 
the Btate of Jew Bouth Vales. The centre houses leading Aj) providersD whichD in addition 
to AEFEAD include the Ehartered Fnstitute of ArSitrators CEFArS6 AustraliaD Australian 3aritime 
and Transport ArSitration Eommission CA3TAE6 and the Australian Eommercial jisputes 
Eentre CAEjE6. The AFjE is a one-stop shop offering full Aj) services worLing to ensure Aj) 
processes deliver Senekts of eRciencyD certaintyD expediencyD enforceaSility and commercial 
privacy. The AFjE is availaSle for AEFEAD PEAD FEED FEj)D bEFAD EFITAED :YFAED BFAED AAA or 
any other arSitrationsD mediations or other processes. Fn addition to state-of-the-art hearing 
facilitiesD the AFjE also provides all the necessary Susiness support servicesD including case 
management and trust account administration provided Sy sLilled and professional staff.

Fn  April  200HD  A3TAE was oRcially  launched Sy AEFEA.  Vith approximately  12 per 
cent of world trade Sy volume either coming into or going out of Australia Sy seaD the 
country is in a position to taLe a leading role in domestic and international maritime law 
arSitration. A3TAE is committed to using the AEFEA Ixpedited ArSitration )ules for maritime 
proceedings conducted under its auspices. The facilitative role of A3TAE complements and 
is complemented Sy the role of the Australian courts in providing sureD reliaSle and impartial 
means to resolve disputes that arise in international trade.
Primary sources of arSitration law

begislative powers in Australia are divided Setween the Eommonwealth of AustraliaD as the 
federal entityD and the six states. &urthermoreD there are two federal territories with their own 
legislatures.

3atters of international arSitration are governed Sy the FAA whichD as mentioned aSoveD 
underwent a revision in 2010 to incorporate the 200, 3odel baw. The 3odel baw provides 
for a ?exiSle and arSitration-friendly legislative environmentD granting parties ample freedom 
to tailor the procedure to their individual needs. The adoption of the 3odel baw has also 
provided users with a high degree of familiarity and certainty as to the operation of those 
provisionsD maLing it an attractive choice.

The FAA supplements the 3odel baw in several respects. jivision 5D for exampleD contains 
provisions on the parties’ right to oStain suSpoenasD re7uiring a person to produce certain 
documents or to attend examination Sefore the arSitral triSunal. Vhile these provisions apply 
unless the parties expressly opt outD there are other provisions q such as those dealing with 
conkdentiality or consolidation of proceedings q which only apply if the parties expressly 
opt in. Another helpful provision is section 1/D which clarikes the meaning of the term $puSlic 
policy’ for the purpose of articles 54 and 5, of the 3odel baw.

Part FF of the FAA implements Australia’s oSligations as a signatory to the Jew OorL 
Eonvention on the )ecognition and Inforcement of &oreign ArSitral Awards 1/•8 CJew 
OorL Eonvention6. Australia acceded to the Jew OorL Eonvention without reservation and 

Australia Ixplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2014/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2014


RETURN TO IEZTgZTk  RETURN TO kYKKAvL

it extends to all external territories. Australia is also a signatory to the FEBFj EonventionD the 
implementation of which is contained in part FN of the FAA.

jomestic arSitration has traditionally Seen a matter of state law and is governed Sy the 
relevant commercial arSitration acts of each state or territory where the arSitration taLes 
place. &ollowing amendments made in 1/84 and 1//5D the commercial arSitration acts 
of the states and territories are largely uniform and are thus commonly referred to as 
the $–niform Acts’. As mentioned aSoveD the commercial arSitration acts are currently 
undergoing signikcant reforms. Vith the vast maWority of states and territories having passed 
or in the course of passing the new legislationD the EAAs will ensure that Australia has a 
largely consistent domestic and international arSitration regime Sased on the 3odel baw.

Fn the following paragraphsD any reference to the $–niform Acts’ is therefore a reference to 
the domestic arSitration regime currently still in operation in Vestern Australia Cwhich has 
passed Sut is yet to enforce the new legislation6 and the Australian Eapital Territory Cwhich is 
yet to introduce a Sill into parliament6. )eference to the newly enacted commercial arSitration 
acts in all other states and territories will Se referred to as the $EAAs’.
ArSitration agreements

&or international arSitrations in AustraliaD Soth the 3odel baw and the Jew OorL Eonvention 
re7uire the arSitration agreement to Se in writing. Vhile article FFC26 of the Jew OorL 
Eonvention states that an $agreement in writing’ shall include an arSitral clause in a contract 
or an arSitration agreement signed Sy Soth parties or contained in an exchange of letters 
or telegramsD the 3odel baw is more expansive in its deknition. Article H of the 3odel baw 
provides that an $arSitration agreement is in writing if its content is recorded in any form that 
provides a record of the agreementD whether or not the arSitration agreement or contract has 
Seen concluded orallyD Sy conductD or Sy other means’. –nder the FAAD the term $agreement 
in writing’ has the same meaning as under the Jew OorL Eonvention.

BimilarlyD domestic arSitrations under Soth the –niform Acts and the EAAs re7uire an 
arSitration agreement to Se in writing. :oweverD in contrast to the –niform ActsD the EAAs 
adopt the more expansive deknition contained in article H of the 3odel baw. AdditionallyD 
the EAAs provide that an arSitration agreement can Se evidenced through electronic 
communication or in an exchange of statements of claim and defenceD or incorporated Sy 
reference in a contract to any other document containing an arSitration clause.

Fn the landmarL decision of Eomandate 3arine Eorp v Pan Australia Bhipping Z200,+ &EA&E 
1/2D the &ederal Eourt conkrmed its position that an arSitration clause contained in an 
exchange of signed letters is suRcient to fulkl the written re7uirement. :oweverD as the 
&ederal Eourt of Australia pointed out in its decision in Beeley Fnternational Pty btd v Ilectra 
Air Eonditioning (N Z2008+ &EA 2/D amSiguous drafting may still lead to unwanted results. Fn 
that caseD the arSitration clause included a paragraph providing that nothing in the arSitration 
clause would prevent a party from $seeLing inWunctive or declaratory relief in the case of a 
material Sreach or threatened Sreach’ of the agreement. The &ederal Eourt interpreted that 
paragraph to mean that the parties intended to preserve their right to seeL inWunctive or 
declaratory relief Sefore a court. The court was assisted in its interpretation Sy the fact that 
the agreement also included a Wurisdiction clause.

–nder Australian lawD arSitration agreements are not re7uired to Se mutual. They may confer 
a right to commence arSitration to one party only Csee P3T Partners v Australian Jational 
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ParLs K Vildlife Bervice Z1//•+ :EA 5,6. Bome standard form contractsD particularly in the 
construction industry and the SanLing and knance sectorD still maLe use of this.
ArSitraSility

The issue of which disputes are arSitraSle has not yet Seen fully resolved. Particularly 
in relation to competitionD SanLruptcy and insolvency mattersD courts have occasionally 
refused to stay proceedingsD without expressly holding that these matters are inherently 
not arSitraSle. FnsteadD most court decisions have considered whether the scope of the 
arSitration agreement is Sroad enough to cover such a dispute CseeD for exampleD AEj Tridon 
Fnc v Tridon Australia Z2002+ JBVBE 8/,6 in respect of claims arising under the Eorporations 
Act 2001 CEth6.

Eonsiderations such as these commonly arise in relation to the Eompetition and Eonsumer 
Act 2010 CEth6D Cformally Lnown as the Trade Practices Act 1/H4 CEth6 CTPA66D Australia’s 
competition and consumer protection legislation. Fn F(3 Australia v Jational jistriSution 
Bervices C1//16 22 JBVb) 4,,D the Jew Bouth Vales Eourt of Appeal held that certain 
consumer protection matters under the TPA are capaSle of settlement Sy arSitration. &urtherD 
the Jew Bouth Vales Bupreme Eourt in &rancis Travel 3arLeting v Nirgin Atlantic Airways 
C1//,6 5/ JBVb) 1,0D and the &ederal Eourt in :i-&ert v YiuLiang 3aritime Earriers C1//86 
1•/ Ab) 142D conkrmed that disputes Sased on misleading and deceptive conduct under 
section •2 of the TPA are arSitraSle.

:oweverD in Petersville v Peters CVA6 C1//H6 ATP) 41-•,, and Alstom Power v Iraring Inergy 
C20046 ATP) 42-00/D the &ederal Eourt tooL a slightly different position. Ft held that disputes 
under part FN of the TPA for anti-competitive Sehaviour are more appropriately dealt with Sy 
the courtD irrespective of the scope of the arSitration agreement. These decisions show that 
courts may Se reluctant to allow the arSitraSility of competition matters and may seeL to 
preserve the courts’ Wurisdiction to hear matters that have a puSlic dimension.

An increasingly common issue faced Sy the courts is that which arises when multiple claims 
are Srought Sy one partyD only some of which are capaSle of settlement. Bo farD the courts 
have approached this issue Sy staying court proceedings only for those claims it considers 
capaSle of settlement Sy arSitration Csee :i-&ert v YiuLiang 3aritime Earriers C1//86 1•/ 
Ab) 1426.
Third parties

There are very limited circumstances in which a third party who is not privy to the arSitration 
agreement may Se a party in the arSitral proceedings. Une situation in which this can occur 
is in relation to a parent company where a suSsidiary is Sound Sy an arSitration agreementD 
though this exception is yet to Se knally settled Sy Australian courts. There isD howeverD 
authority suggesting that a third party can Se Sound Sy an arSitration agreement in the case 
of fraud or where a company structure is used to masL the real purpose of a parent company 
Csee Bharrment Pty btd v URcial Trustee in (anLruptcy C1/886 18 &E) 44/6.

:oweverD under the revised FAAD courts now have the power to issue suSpoenas for the 
purpose of arSitral proceedingsD re7uiring a third party to produce to the arSitral triSunal 
particular documents or to attend for examination Sefore the arSitral triSunal Csection 25C56 
of the FAA6.

BimilarlyD under the EAAsD a party may oStain a court order compelling a person to produce 
documents under section 2HA. The –niform Acts also allowed parties to approach the court 
to oStain suSpoenasD to re7uire a person to attend for examination Sefore the arSitratorD 
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or to produce documents to the arSitrator. These powers remainD Sut a party now re7uires 
approval of the arSitral triSunal Sefore approaching the court.
The arSitral triSunal

Appointment And GualiWcation Of Arbitrators

Australian laws impose no special re7uirements with regard to the arSitrator’s professional 
7ualikcationsD  nationality  or  residence.  :oweverD  arSitrators  must  Se  impartial  and 
independent. Article 12 of the 3odel baw re7uires arSitrators to disclose any circumstances 
liLely to give rise to WustikaSle douSts as to their impartiality or independence. This duty 
continues throughout the arSitration. The revised FAAD under section 18AD supplements the 
WustikaSle douSt test re7uired Sy articles 12C16 and C26 of the 3odel baw Sy stating that a 
WustikaSle douSt as to the arSitrator’s impartiality or independence exists only where there is 
$a real danger of Sias on the part of Zthe arSitrator+ in conducting the arSitration’.

Vhere the parties fail to agree on the numSer of arSitrators to Se appointedD section 10 of 
the EAAs provides for a single arSitrator to Se appointed while section , of the –niform Acts 
and article 10 of the 3odel baw provide for the appointment of a three-memSer triSunal. The 
appointment process for arSitrators will generally Se provided in the institutional arSitration 
rulesD or within the arSitration agreement itself. &or all other circumstancesD article 11 of the 
3odel baw and sections 11 and 8 of the EAAs and –niform ActsD respectivelyD prescriSe a 
procedure for the appointment of arSitrators.

Vhere the parties have not agreed upon an appointment procedureD  or  where their 
appointment procedure failsD parties are aSle to seeL the appointment of arSitrators for 
international arSitrations from AEFEA in its capacity as sole appointing authority. This 
provides parties with a timely and cost-effective means of appointing arSitrators as they do 
not need to resort to the courts. Pursuant to article 11C•6 of the 3odel bawD any appointment 
made Sy AEFEA is unreviewaSle Sy a courtD further reducing the potential for delays or 
increased costs. AEFEA also has more experience and Lnowledge of arSitrators than the 
courts such that it is Sest placed to appoint an appropriate person.

&urthermoreD the emergency arSitrator provisions found in schedule 2 of the AEFEA )ules 
enaSle the appointment of an emergency arSitrator in arSitrations commenced under the 
AEFEA )ulesD Sut only Sefore the case is referred to an arSitral triSunal. The emergency 
procedure calls for AEFEA to use its Sest endeavours to appoint the emergency arSitrator 
within one Susiness day of its receipt of an application for emergency relief. The arSitrator 
will Se selected to the extent possiSle from AEFEA’s panel of arSitratorsD Sased on his or 
her expertise and immediate availaSility. Vhile the )ules maLe no provision for the parties 
themselves to choose the emergency arSitratorD they do not preclude AEFEA from appointing 
a person selected Sy the parties.

Ft should Se noted that the arSitration law in Australia does not prescriSe a special procedure 
for the appointment of arSitrators in multiparty disputes. Ff multiparty disputes are liLely 
to arise under a contractD it is advisaSle to agree on a set of arSitration rules containing 
particular provisions for the appointment of arSitrators under those circumstancesD such as 
those found under article 11 of the AEFEA )ules.

Challenge Of Arbitrators

&or arSitrations under  the FAA and the EAAsD  a  party  can challenge an arSitrator  if 
circumstances exist that give rise to WustikaSle douSts as to the arSitrator’s impartiality and 
independence. The parties are free to agree on a procedure for challenging arSitrators. &ailing 
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such agreementD article 15C26 of the 3odel baw and section 15 of the EAAs prescriSe the 
procedures for international arSitrations and domestic arSitrations respectively. These are 
suSstantially the same‘ initially the party must suSmit a challenge to the triSunalD Sut may 
then apply to a competent court if the challenge has Seen reWected.

3irroring the provisions in the FAAD under section 12 of the EAAsD it will Se harder to remove 
arSitrators Secause of a perceived lacL of independence and impartialityD as any challenge to 
an arSitrator will need to demonstrate that there is a $real danger’ that the arSitrator is Siased. 
This replaces the previous testD which re7uired only a $reasonaSle apprehension of Sias’ to 
Se estaSlished.

&or domestic arSitrations under the –niform ActsD courts have exclusive Wurisdiction to 
remove arSitrators. Pursuant to section 44 of the –niform ActsD any party can maLe an 
application to the court to remove an arSitrator or umpire where it is satisked that there 
has Seen misconduct Sy the arSitratorM undue in?uence has Seen exercised in relation to the 
arSitratorM or an arSitrator is unsuitaSle or incompetent to deal with the particular dispute. 
AlsoD its involvement in the appointment of an arSitrator does not Sar a party from later 
alleging the arSitrator’s lacL of impartialityD incompetence or unsuitaSility for the position 
Csection 4• of the –niform Acts6.

Power Of Arbitrator To Act As Mediator, Conciliator Or Other Non5arbitral Intermediary

biLe the –niform ActsD the EAAs contain provisions under section 2Hj to facilitate med-arSD 
a process whereSy an arSitrator may act as a mediator or conciliator or other $non-arSitral 
intermediary’ in order to try and resolve the dispute. 3ed-arS may occur if the arSitration 
agreement provides for it or the parties have consented to it. –nder the EAAsD an arSitrator 
who has acted as a mediator in mediation proceedings that have Seen terminated may not 
conduct suSse7uent arSitration proceedings in relation to the disputeD unless all parties to 
the arSitration consent in writing.

Liability Of Arbitrators

The EAAsD at section 5/M the –niform ActsD at section •1M and the FAAD at section 28 all provide 
that arSitrators are not liaSle for negligence in respect of anything done or omitted to Se 
done in their capacity as arSitrators. (ut they remain liaSle for fraud. This is also re?ected in 
article 44 of the AEFEA )ules. There are no Lnown cases where an arSitrator has Seen sued 
in Australia. Fn additionD an entity that appointsD or fails or refuses to appointD a person as 
an arSitrator is also not liaSle in relation to the appointment if it acted in good faith Csection 
28C26 of the FAA6.
The arSitral procedure

The principle of party autonomy is generally held in high regard Sy Australian triSunals. As a 
result of thisD arSitral procedure tends to vary signikcantly according to the particulars of the 
dispute and the needs of the parties involved.

–nder Australian lawD parties are generally free to tailor the arSitration procedure to their 
particular needsD provided they comply with fundamental principles of due process and 
natural Wustice. Party autonomy is a fundamental principle of the 3odel baw andD suSWect to 
certain mandatory re7uirementsD parties are free to determine the procedure to govern the 
arSitration Carticle 1/ of the 3odel baw6. The most signikcant limitation on party autonomy 
is the re7uirement of article 18 of the 3odel baw that parties Se treated with e7uality and 
afforded a reasonaSle opportunity of presenting its case. This cannot Se derogated from 
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Sy the parties’ agreement and applies to domestic arSitrations as well as to international 
arSitrations.

The relevant law governing procedure for international arSitrations is the FAA. The procedural 
provisions of the FAA are not extensiveD and largely accommodate party autonomy Sy 
operating on an opt-out Sasis. &or domestic arSitrationD the relevant legislation is the EAAsD 
with the exception of the –niform Acts for Vestern Australia and the Australian Eapital 
Territory.
Eourt involvement

Australian courts have a strong history of supporting the autonomy of arSitral proceedings. 
Eourts will generally interfere only if specikcally re7uested to do so Sy a party or the triSunalD 
and only where the applicaSle law allows them to do so.

The courts’ powers under the 3odel baw and therefore under the FAAD are very restricted. 
:oweverD courts may‘

9 grant interim measures of protection Carticle 1Hz of the 3odel baw6M

9 appoint arSitrators where the parties or the two party-appointed arSitrators fail to 
agree on an arSitrator Carticles 11C56 and 11C46 of the 3odel baw6M

9 decide on a challenge of an arSitrator if so re7uested Sy the challenging party Carticle 
15C56 of the 3odel baw6M

9 decideD upon re7uest Sy a partyD on the termination of a mandate of an arSitrator 
Carticle 14 of the 3odel baw6M

9 decide on the Wurisdiction of the triSunalD where the triSunal has ruled on a plea 
as a preliminary 7uestion and a party has re7uested the court to maLe a knal 
determination on its Wurisdiction Carticle 1,C56 of the 3odel baw6M

9 assist in the taLing of evidence Carticle 2H of the 3odel baw6M and

9 set aside an arSitral award Carticle 54C26 of the 3odel baw6.

Fn addition to those functions prescriSed in the 3odel bawD courts have additional powers 
speciked under provisions of the FAA. These includeD for exampleD the power to issues 
suSpoenas pursuant to section 25 of the FAAD as discussed aSove.

Vith regard to domestic arSitration under the –niform ActsD courts have some additional 
powersD including discretion to stay proceedings Csection •5 of the –niform Acts6 and power 
to review an award for errors of law Csection 58 of the –niform Acts6.

Bection • of the EAAs maLes it clear that there is no scope for the court to intervene except 
in circumstances provided for under the ActD which include‘

9 applications Sy a party to set aside or appeal against an award Csections 54 and 54A 
of the EAAs6M

9 where there is a failure to agree on the appointment of an arSitratorD the court may 
appoint an arSitrator at the re7uest of a party Csection 11 of the EAAs6M

9 deciding on a challenge to an arSitrator Csection 15 of the EAAs6M

9 terminating the mandate of an arSitrator who is unaSle to perform the arSitrator’s 
functions Csection 14 of the EAAs6M
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9 reviewing an arSitral triSunal’s decision that it has Wurisdiction Csection 1, of the EAAs6M 
and

9 maLing orders in relation to the costs of an aSortive arSitration Csection 55j of the 
EAAs6.

Fnterim measures

Vith regard to arSitrations under the 3odel bawD the arSitral triSunal is generally free to 
maLe any interim orders or grant interim relief as it deems necessary in respect of the 
suSWect matter of the dispute. Article / states that it is not incompatiSle with the arSitration 
agreement for a party to re7uestD Sefore or during arSitral proceedingsD interim measures 
from a court and for a court to grant such measures. Bince the 200, 3odel baw has Seen 
incorporated into the FAAD the position with respect to the courts’ power to grant interim 
measures in support of foreign arSitration has Seen clariked. Article 1Hz of the 3odel baw 
now states that a court has the power to order interim measures $irrespective of whether 
Zthe seat+ is in the territory of this Btate’. biLewiseD courts now also have the power to enforce 
interim measures issued Sy a foreign arSitral triSunal Carticle 1H: of the 3odel baw6.

–nder section 14 of the –niform ActsD the arSitrator has the freedom to conduct the 
arSitration as he or she sees kt. Fn particularD section 25 allows the arSitrator to maLe interim 
awards unless the parties’ intention to the contrary is expressed in the arSitration agreement. 
&urthermoreD section 4H confers on the court the same powers to maLe interlocutory orders 
for arSitral proceedings as it has with regard to court proceedings.

The EAAs contain detailed provisions dealing with interim measures in Part 4A. Bimilar to 
the provisions under the –niform ActsD section 1/ of the EAAs allows the arSitral triSunal the 
freedom to conduct the arSitration in such manner as it considers appropriate and section 
1H allows the triSunal to maLe interim awards unless the parties express an intention to 
the contrary. The added advantage of the EAAs is that there will Se a mechanism for the 
recognition and enforcement of interim measures Sy the courts. The courts will Se oSliged to 
enforce an interim measure granted in any state or territoryD except in limited circumstances. 
&urthermoreD the parties may asL the court to order interim measures in relation to arSitration 
proceedings. The EAAs maLe clear that it is not incompatiSle with an arSitration agreement 
for a party to re7uest an interim measure of protection from a court.
Btay of proceedings

Provided the arSitration agreement is drafted widely enoughD Australian courts will stay 
proceedings in the face of a valid arSitration agreement. &or domestic arSitrations which 
operate under the –niform ActsD section •5C26 provides that a stay application must Se made 
Sefore the party has delivered pleadings or taLen any other steps in the proceedingsD other 
than the kling of an appearanceD unless it is with the leave of the court. Fn contrastD section 
8 of the EAAs gives greater primacy to the arSitration agreement. Bo long as there is an 
arSitration agreement which is not null or voidD inoperative or incapaSle of Seing performedD 
the court must refer the parties to arSitration. There is no scope for the court to exercise 
discretion not to enforce an arSitration agreement.

&or international arSitrationsD Australian courts support the autonomy of international 
arSitration and will stay court proceedings in the presence of a valid arSitration agreement 
Sroad enough to cover the disputeD if the suSWect matter of the dispute is arSitraSle Csection 
HC26 of the FAA6. Applications for stay are limited to those types of arSitration agreements 
listed in section HC16 of the FAA. The primary purpose of this section is to ensure that a stay of 
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proceedings is not granted under the Jew OorL Eonvention for purely domestic arSitrations. 
Pursuant to section HC•6 of the FAAD courts will refuse a stay only if they knd the arSitration 
agreement is nullD voidD inoperativeD or incapaSle of Seing performed. The courts may impose 
such conditions as they thinL kt in respect of the order to stay court proceedings.

BimilarlyD article 8 of the 3odel baw mandates a stay of proceedings where there is a valid 
arSitration agreement. A party must re7uest the stay Sefore maLing its krst suSstantive 
suSmissions. Although the issue of the relationship Setween article 8 of the 3odel baw and 
section H of the FAA has not Seen deknitively settled Sy the courtsD the prevailing opinion 
among arSitration practitioners is that a party can maLe a stay application under either of the 
two provisions Cthis also seems to Se the position of the &ederal Eourt in Bhanghai &oreign 
Trade Eorporation v Bigma 3etallurgical Eompany C1//,6 155 &b) 41H6.

The FAA is expressly suSWect to section 11 of the Earriage of *oods (y Bea Act 1//1 CEth6D 
which renders void an arSitration agreement contained in a Sill of lading or similar document 
relating to the international carriage of goods to and from AustraliaD unless the designated 
seat of the arSitration is in Australia. &urthermoreD there are statutory provisions in Australia’s 
insurance legislation Csection 45 of the Fnsurance Eontracts Act 1/84 CEth6 and section 1/ 
of the Fnsurance Act 1/02 CJBV66 that render void an arSitration agreement unless it has 
Seen concluded after the dispute has arisen. A decision Sy the Jew Bouth Vales Bupreme 
Eourt clariked that this limitation applies to Soth insurance and reinsurance contracts C:F: 
Easualty K *eneral Fnsurance bimited Cin li7uidation6 v Vallace C200,6 JBVBE 11•06. A 
similar provision is also contained in section HE of the :ome (uilding Act 1/8/ CJBV6.
Party representation

There is  much greater  ?exiSility  with regard to legal  representation in  international 
arSitrations than there is in domestic arSitrations. –nder section 2/C26 of the FAAD a party 
may either represent itself or choose to Se represented Sy a duly 7ualiked legal practitioner 
from any legal Wurisdiction orD in factD Sy any other person it chooses.

&or domestic arSitrations governed Sy the –niform ActsD howeverD the re7uirements are more 
restrictive. Bection 20C16 of the –niform Acts sets out a comprehensive list of circumstances 
and re7uirements under which a party may Se represented in arSitral proceedings. Vhile 
the provision is Sroad enough to also allow representation Sy a foreign legal practitioner in 
certain circumstancesD representation Sy a non-legal practitioner is very limited.

3irroring the FAAD section 24A of the EAAs provides no restrictions on representation 
allowing parties to Se represented Sy another person of their choice. There is no e7uivalent 
provision in the 3odel baw.
Eonkdentiality of proceedings

Fn  the  pastD  Australian  courts  have  taLen  a  somewhat  controversial  approach  to 
conkdentiality  of  arSitral  proceedings.  Fn  the well-Lnown decision in  Isso Australia 
)esources v Plowman C1//•6 185 Eb) 10D the :igh Eourt of Australia held that while arSitral 
proceedings and hearings are private in the sense that they are not open to the general 
puSlicD that does not mean that all documents voluntarily produced Sy a party during the 
proceedings are conkdential. Fn other wordsD conkdentiality is not inherent in the fact that 
the parties have agreed to arSitrate. :oweverD the court noted that it is open to the parties to 
agree that documents are to Se Lept conkdential. The FAA now includes provisions dealing 
in detail with the conkdentiality of different aspects of the arSitration proceedings Csections 
25E-* of the FAA6. Fn particularD the provisions deal with circumstances in which conkdential 
information may Se disclosed and the process for such disclosureD as well as the power of 
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the courts and the triSunal to allow or prohiSit disclosure under certain circumstances. Bince 
these provisions operate on an opt-in SasisD it is advisaSle to agree to their application in the 
arSitration agreement if conkdentiality is to Se preserved.

As the –niform Acts do not contain any conkdentiality provisionsD the common law position 
will apply to domestic arSitrations seated in Vestern Australia and the Australian Eapital 
Territory. Fn contrastD the EAAs contain provisions in sections 2HI to 2H& that prohiSit 
the disclosure of conkdential information aSout arSitral proceedingsD except in limited 
circumstances Cidentical to those circumstances provided for under the FAA6 and where the 
parties have agreed otherwise. jomestic courts are also empowered to review orders of the 
arSitral triSunal prohiSiting or allowing the disclosure of conkdential information.
Ividence

Ividentiary procedure in Australian arSitrations is largely in?uenced Sy the common law 
system. ArSitrators in international and domestic arSitration proceedings are not Sound Sy 
the rules of evidenceD and may determine the admissiSilityD relevanceD materiality and weight 
of the evidence with consideraSle freedom Carticle 1/C26 of the 3odel baw and section 1/C56 
of Soth the EAAs and the –niform Acts6.

Although arSitrators enWoy great freedom in the taLing of evidenceD in practice arSitrators in 
international proceedings will often refer to the F(A )ules on the TaLing of Ividence CF(A 
)ules6. The AEFEA )ules also suggest the adoption of the F(A )ules in the aSsence of any 
express agreement Setween the parties and the arSitrator.

The situation is slightly different with regard to domestic arSitrations. jespite the liSerties 
conferred Sy section 1/C56 of Soth the EAAs and the –niform ActsD many arSitrators still 
conduct arSitrations in a manner not dissimilar to court proceedings‘ namelyD witnesses are 
sworn inD examined and cross-examined. JeverthelessD there has Seen some development 
latelyD and more arSitrators are adopting procedures that suit the particular circumstances 
of the case and allow for more eRcient proceedings.

&or arSitrations governed Sy the FAAD article 2H of the 3odel baw allows an arSitrator to seeL 
the court’s assistance in the taLing of evidence. Fn such caseD a court will usually apply its 
own rules for the taLing of evidence.
&orm of the award

The proceedings are formally ended with the issuing of a knal award. Vhile neither the 3odel 
bawD the EAAs nor the –niform Acts prescriSe time limits for delivery of the awardD there 
are certain form re7uirements that awards must meet. According to article 51 of the 3odel 
bawD an award must Se in writing and signed Sy at least a maWority of the arSitrators. Ft must 
contain reasonsM state the date and place of the arSitrationM and Se delivered to all parties to 
the proceedings. This date will Se relevant for determining the period in which a party may 
seeL recourse against the award.

The form re7uirements for domestic awards are similar. The award needs to Se in writingM 
Se signed Sy the arSitratorsM and contain reasons Csection 51 of the EAAs and section 2/ of 
the –niform Acts6. –nliLe the –niform ActsD wherein there is no express re7uirement for the 
award to state the date and place of the arSitrationD the EAAs do maLe such a re7uirement 
Csection 51 of the EAAs6. –nder the –niform ActsD the parties may also choose for the award 
to Se delivered orallyD with a suSse7uent written statement of reasons and terms Sy the 
arSitrator Csection 2/ of the –niform Acts6. Vith regard to the content of the awardD there 
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are currently no restrictions as to the remedies availaSle to an arSitrator. Vhether the award 
of exemplary or punitive damages is admissiSleD howeverD is yet to Se tested in Australia.

As mentioned aSoveD there are no statutory time limits in either domestic or international 
proceedings for the maLing of an award. –nder the –niform ActsD where an arSitration 
agreement itself contains a time limit to this effectD a court would have the power to 
extend the time limit Csection 48C16 of the –niform Acts6. The effect of such a time limit in 
proceedings under the FAA is not settled. According to article 52 of the 3odel bawD delays 
in rendering an award do not result in the termination of the arSitral proceedings. FnsteadD 
one option is for a party to apply to a court to decide on the termination of the arSitrator’s 
mandate Carticle 14C16 of the 3odel baw6D on the Sasis that he or she is $unaSle to perform 
his function or for any other reason fails to act without undue delay’.

–nder article 2/ of the 3odel bawD any decision of the arSitral triSunal shall Se made Sy a 
maWority of its memSers. Fn contrastD the –niform Acts provide that the decision of a presiding 
arSitrator shall prevail if no maWority can Se reached Csection 1• of the –niform Acts6. (oth 
the 3odel baw and the EAAs allow a similar power of the presiding arSitratorD though only 
with regard to procedural matters Carticle 2/ of the 3odel baw and section 2/ of the EAAs6.
)ecourse against award

3ost important to a party that is unhappy with the outcome of the arSitration is whether it 
is possiSle to appeal or set aside the award. The only availaSle avenue for recourse against 
international awards is to set aside the award Carticle 54C26 of the 3odel baw6. The grounds 
for setting aside an award mirror those for refusal of enforcement under the Jew OorL 
EonventionD and essentially re7uire a violation of due process or a Sreach of puSlic policy. 
The term $puSlic policy’ in article 54 of the 3odel baw is 7ualiked in section 1/ of the FAA 
and re7uires some Lind of fraudD corruption or Sreach of natural Wustice in the maLing of the 
award. The 3odel baw does not contemplate any right to appeal for errors of law.

The –niform Acts allows for Sroader means to challenge an award. An appeal to the Bupreme 
Eourt is possiSle on any 7uestion of law Csection 58C26 of the –niform Acts6 with either the 
consent of all parties or where the court grants special leave Csection 58C46 of the –niform 
Acts6. :oweverD the Bupreme Eourt will not grant leave unless it considers the determination 
of the 7uestion of law concerned to suSstantially affect the rights of one or more parties to 
the arSitration agreement. &urthermoreD the court must Se satisked that there is a manifest 
error of law on the face of the award or strong evidence exists that the arSitrator made an 
error of law and that the determination of that 7uestion may add suSstantially to the certainty 
of commercial law Csection 58C•6 of the –niform Acts6. *uidance as to how a court might 
interpret these provisions can Se taLen from *iles v *)B Eonstructions C20026 81 BAB) •H• 
and Pioneer Bhipping v (TP Tioxide Z1/82+ AE H24D though in some regards the latter case 
has Seen criticised in more recent decisions.

Fn the recent decision in Vestport Fnsurance Eorp v *ordian )unoff btd Z2011+ :EA 5H 
CVestport6D the :igh Eourt of Australia reinterpreted the test of $manifest error of law on the 
face of the award’ as re7uired under the –niform ActsD and held that all that is re7uired is that 
the error appear on the face of the award and the error Se apparent to the understanding of 
the reader. The maWority Wudgment held that $an error of law either exists or does not existM 
there is no twilight ;one Setween the two possiSilities’ and disagreed that $answers given Sy 
arSitrators upon diRcult 7uestions of lawD which had Seen open to competing argumentsD did 
not 7ualify as errors of law’. This represents a radical departure from the previous formulation 
under the –niform Acts.
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The Wudgment in Vestport also considered the standard of reasons re7uired from arSitral 
triSunalsD conkrming that an arSitrator’s failure to provide ade7uate reasons may itself 
constitute an error of law and give rise to an award Seing appealed. This decision represents 
a signikcant departure from previous authorities which re7uired arSitrators to Se held to 
the standard of reasons of Wudges CUil (asins btd v (:P (illiton btd Z200H+ NBEA 2••6. 
&rom a practical perspectiveD this decision limits the grounds for challenging an award and 
recognises the importance of knality and eRciency in arSitration.

–nder section 40 of the –niform ActsD all the aforementioned rights to appeal may Se 
excluded Sy the parties Sy way of an exclusion agreementD suSWect to the limitations set out in 
section 41 of the –niform Acts. &urther recourse is availaSle under section 42 of the –niform 
Acts in the form of setting aside the award on the grounds that the arSitrator misconducted 
the proceedings or the award has Seen improperly procured.

Vith regard to the position under the EAAsD an award is to Se set aside on identical grounds 
as article 54 of the 3odel baw. AdditionallyD and in contrast to the FAAD section 54A of the 
EAAs allows an appeal of the award under limited circumstances. An appeal on a 7uestion 
of law is only possiSle with the leave of the court or if the parties agree to the appeal Sefore 
the end of the appeal period. &urtherD the court must Se satisked that all of the following 
re7uirements are satisked‘

9 the determination of the 7uestion will suSstantially affect the rights of one or more of 
the partiesM

9 the 7uestion is one which the arSitral triSunal was asLed to determineM

9 the decision of the triSunal on the 7uestion is oSviously wrong Cor is one of general 
puSlic importance6M and

9 despite the agreement of the parties to resolve the matter Sy arSitrationD it is Wust and 
proper in all the circumstances for the court to determine the 7uestion.

Inforcement

UftenD the most crucial moment for a party that has oStained an award is the enforcement 
stage. Australia has acceded to the Jew OorL Eonvention without reservation. Ft should Se 
notedD howeverD that the FAA creates a 7uasi-reservation in that it re7uires a party seeLing 
enforcement of an award made in a non-Eonvention country to Se domiciled inD or to Se 
an ordinary resident ofD a Eonvention country. Bo far no cases have Seen reported where 
this re7uirement was tested against the somewhat Sroader oSligations under the Jew OorL 
EonventionD andD given the ever-increasing numSer of Eonvention countriesD the liLelihood 
that this re7uirement will Secome of practical relevance is decreasing.

Bection 8 of the FAA implements Australia’s oSligations under article N of the Jew OorL 
Eonvention and provides for foreign awards to Se enforced in the courts of a state or 
territory as if the award had Seen made in that state or territory and in accordance with the 
laws of that state or territory. :oweverD section 8 of the FAA only applies to awards made 
outside Australia. &or awards made within AustraliaD either article 5• of the 3odel baw for 
international arSitration awardsD or section 5• of the EAAs or section 55 of the –niform Acts 
for domestic awardsD applies.

–nder the 2010 amendments to the FAAD Parliament neglected to confer any court with 
such an express power to enforce international arSitral awards made in AustraliaD referring 
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only to a $competent court’ Seing re7uired. This re7uirement was recently clariked in TEb 
Air Eonditioner C>hongshan6 Eo btd v Eastel Ilectronics Pty btd Z2012+ &EA 21D where the 
&ederal Eourt of Australia held that it has Wurisdiction to enforce international arSitral awards 
made in Australia. This the position was reinforced in the corresponding appeal case of TEb 
Air Eonditioner C>hongshan6 Eo btd v The zudges of the &ederal Eourt of Australia K Anor 
Z2015+ :EA •D where the :igh Eourt of Australia conkrmed the &ederal Eourt’s Wurisdiction.

)ecentlyD the &ederal Eourt’s decision in –ganda Telecom Pty btd v :i Tech Telecom Pty 
btd Z2011+ &EA 151 reinforced the knality of arSitral awards and Australia’s pro-enforcement 
policy Sy holding that there is no general discretion to refuse enforcementM and the puSlic 
policy ground for refusing enforcement under the Act should Se interpreted narrowly and 
should not give rise to any sort of residual discretion.
Fnvestor-state arSitration

&rom an Australian perspectiveD the opening of foreign marLetsD especially in AsiaD is 
also increasing the signikcance of the protection of foreign direct investment under the 
Fnternational Eonvention on the Bettlement of Fnvestment jisputes Setween Btates and 
Jationals of Uther Btates 1/,• CFEBFj Eonvention6. Vhile the numSer of investment 
arSitrations with Australian participation is expected to increase signikcantly over the next 
decadeD the level of awareness aSout the different options of investment protection availaSle 
under investment treaties still needs to Se raised.

Australia is currently a party to 25 Silateral investment treaties C(FTs6 and six free trade 
agreements C&TAs6D with a further nine Seing negotiated. Australia has entered into &TAs 
with Jew >ealandD EhileD the –nited BtatesD 3alaysiaD Bingapore and ThailandD and is a 
party to the ABIAJqAustraliaqJew >ealand &TA that came into effect in 2010. &urther 
&TAs are currently under negotiation with EhinaD FndiaD zapanD YoreaD Fndonesia and the *ulf 
Eooperation EouncilD in addition to the Pacikc Agreement on Eloser Iconomic )elations 
CPAEI)6 PlusD the )egional Eomprehensive Iconomic Partnership and the Trans-Pacikc 
Partnership Agreement.

Bome of Australia’s &TAs contain investment protection provisions similar  to those 
commonly found in (FTs. &or exampleD section ( of chapter 10 of the AustraliaqEhile &TA 
contains detailed provisions on investor-state dispute settlement. Vhere a dispute Setween 
a party and an investor is not resolved Sy negotiations and consultationsD the investor may 
refer the investment dispute to arSitration under the FEBFj EonventionD the FEBFj Additional 
&acility )ulesD the –JEFT)Ab ArSitration )ules or under any other arSitration rules. The 
procedures and remedies availaSle under the AustraliaqEhile &TA are signikcantly Sroader 
than those included in the existing (FT Setween Australia and Ehile and represents the most 
comprehensive outcome in trade negotiations since the Eloser Iconomic )elations Trade 
Agreement with Jew >ealand in 1/85.

Vhile most of Australia’s existing (FTs designate investor-state dispute settlement for the 
resolution of disputes arising under these treatiesD in a trade policy statement released 
in April 2011D the Australian government stated that it would no longer include provisions 
providing for investor-state dispute settlement in future (FTs and &TAs. Vhile the lacL 
of suSstantive safeguards may deter foreign investors from investing in AustraliaD the 
government has signalled that it will continue to support the principle of national treatment. 
This will ensure that foreign and domestic Susinesses are treated e7ually under the law and 
are not precluded from oStaining protections for investments in Australia.
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