
The Asia-Pacific 
Arbitration Review
2013



The Asia-Pacirc 
AbtiobaoinR vewieG
2013

Global Arbitration Review is delighted to publish The Asia-Paci,c Arbitration Review 2013f 
one oy a series oy special reports that deliver business-yocused intelligence and analzsis 
designed to help general counself arbitrators and private practitioners to avoid the pityalls 
and sei.e the opportunities oy international arbitrationL kime its sister reports The Arbitration 
Review oy the AEericas and The Muropeanf –iddle Mastern and Ayrican Arbitration Reviewf 
The Asia-Paci,c Arbitration Review provides an unparalleled annual update x written bz the 
eIperts x on mez developEentsL

Sn preparing this reportf Global Arbitration Review has wormed eIclusivelz with leading 
arbitrators and legal counselL St is their wealth oy eIperience and mnowledge x enabling theE 
not onlz to eIplain law and policzf but also to put theorz into conteIt x which Eames the report 
oy particular value to those conducting international business in the Asia-Paci,c region todazL

Global Arbitration Review would lime to thanm our contributorsf specialists in arbitration 
across the Asia-Paci,c regionf who have Eade it possible to publish this tiEelz regional 
reportL Although everz eyyort has been Eade to provide insight into the current state oy 
doEestic and international arbitration across the Asia-Paci,c regionf international arbitration 
is a coEpleI and yast-changing ,eld oy practicef and thereyore speci,c legal advice should 
alwazs be soughtL

Bubscribers to Global Arbitration Review will receive regular updates on changes to law and 
practice throughout the zearL
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The inyorEation contained in this report is indicative onlzL kaw (usiness Research is not responsible 
yor anz actions )or lacm thereoyC tamen as a result oy relzing on or in anz waz using inyorEation contained 
in this report and in no event shall be liable yor anz daEages resulting yroE reliance on or use oy this 
inyorEationL 6opzright 2004 - 202H kaw (usiness Research
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PbeOace
Jichaek Pbpkes
Singapore International Arbitration Centre

2011 proved to be another strong zear yor arbitration in AsiaL All leading arbitral organisations 
in the region reported a healthz case loadL BSA6 received 1DD new casesf a slight decrease 
yroE 1qD coEEenced in the previous zearL Kowever the average aEount in dispute 
increased signi,cantlzL Parties to BSA6 arbitrations caEe yroE H1 countriesL 7uring the zear 
BSA6 appointed two eEergencz arbitrators and received 1q re5uests yor application oy its 
eIpedited procedureL

KFSA6 handled 2V‘ arbitration cases in 2011f 4‘ per cent oy which were international and 3‘ 
per cent doEesticL 9y the totalf H1 cases were adEinistered bz KFSA6 in accordance with its 
rulesL The top ,ve &urisdictionsf other than Kong Fongf where parties caEe yroE coEprised 
6hinaf Jnited Btatesf Bingaporef (’Sf Forea and OapanL

Sn 2011 FkR6A had D‘ casesf  an increase yroE the V3 cases in  the previous zearL 
Snternational cases registered with the centre constituted about 20 per cent oy the total 
nuEber oy casesL The O6AA registered 1q new international arbitration cases in 2011 - a 
drop yroE the record zear oy 2010 when 2V cases were receivedL A6S6Af based in Bzdnezf 
had a successyul zear registering over 30 new casesL 2011 saw the launch oy the new A6S6A 
Arbitration Rules which include provision yor the appointEent oy eEergencz arbitratorsL

Sn Eainland 6hinaf 6SMTA6 received q4‘ doEestic cases and HV0 international cases 
)involving at least one yoreign partzC in 2011L The (ei&ing Arbitration 6oEEission recorded 
1H33 new doEestic cases and 3D international casesL

2012 proEises to be another positive zear yor arbitration in AsiaL Marlz indications suggest 
an increase in case nuEbersL jroE 10 to 13 Oune BSA6 will host the S66A 6ongress and 
soEe D00 participants are eIpectedL BSA6 will also revise its panel oy arbitrators later in 
the zearL KFSA6 is undertaming an eIpansion oy its preEises which will involve taming over 
the reEaining area oy the 3Dth :oor at Two MIchange B5uareL This will enable KFSA6 to 
signi,cantlz increase its hearing yacilitiesL KFSA6 is also undertaming a review oy the eIisting 
200D RulesL

A notable developEent in the region is the nuEber oy law ,rEs yroE Murope and 8orth 
AEerica opening oNces in AsiaL This trendf which coEEenced several zears agof appears 
to be acceleratingL St is a sign oy con,dence and an indication oy growth in dispute resolution 
services in the regionL
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Sn the inaugural edition oy The Asia-Paci,c Arbitration Review ,ve zears agof the overarching 
theEe was the growth oy arbitration in AsiaL Bince thenf Asian coEpanies conducting 
business with overseas counterparties have grown even Eore reliant on arbitration as 
an eyyective yorE oy rism EanageEentL And Asian econoEies have continued to reEain 
resilientf and in soEe cases grownf throughout these turbulent ,nancial tiEesL Sn yactf Eore 
than haly oy 8eIt-11 countriesf1 a grouping oy eEerging Earmets which show the highest 
econoEic potentialf are located in the Asia-Paci,c regionL2 The EoEentous growth oy Asian 
econoEies coupled with the willingness to adopt arbitration as the preyerred Eethod oy 
dispute resolution has precipitated a growth in the leverage that Asian coEpanies wield 
in negotiating a seat oy arbitration that accounts yor their preyerencesL 6onse5uentlzf Eost 
arbitral &urisdictions in Asia have gone yroE strength to strength to such an eItent thatf when 
discussing arbitration in Asiaf the conversation is no longer siEplz yocused on the rise oy 
arbitration in Asia but rather on how the larger arbitration coEEunitz is starting to loom to 
the Asian region yor innovative developEents in the practice oy international arbitrationL
Arbitral inyrastructure

As a conse5uence oy geographic proIiEitz and cultural yaEiliaritzf Asian parties have been 
vzing yorf and successyullz stipulatingf Asian seats in arbitration clausesL This shiyt has 
been acceptablef and even soEewhat palatablef to non-Asian contracting parties due to the 
Eaturation oy the arbitration inyrastructure in AsiaL
Enforcement

9ne oy the Eain concerns oy users when choosing an Asian venue is enyorceEentL 8earlz 
everz &urisdiction in Asia is a signatorz to the 8ew Worm 6onventionf and Eanz )notablz 
Kong Fong and BingaporeC have sophisticated &udiciaries that recognise the iEportance 
oy enyorcing international awardsf eIcept in the liEited circuEstances prescribed bz the 
8ew Worm 6onventionL Koweverf not all Asian &urisdictions can claiE such a pro-enyorceEent 
recordL Sn yactf Eanz still struggle with the yull iEpleEentation oy the 6onventionL

Koweverf one &urisdiction with a probleEatic enyorceEent regiEe is looming limelz to Eame 
notable strides in 2012L Sn –arch 2012f the 7epartEent oy kegal Ayyairs oy the Sndian 
GovernEent –inistrz oy kaw and Oustice added 6hina )including Kong FongC to the list 
in the Sndian 9Ncial Ga.ette oy territories to which the 8ew Worm 6onvention appliesL This 
developEent is signi,cant because Sndia will enyorce 8ew Worm 6onvention awards onlz iy 
thez are Eade in a 6onvention countrz that is also •ga.etted; in this wazL 3 Jntil earlz 2012f 
6hinaf also a signatorz to the 8ew Worm 6onventionf was not ga.etted - a glaring oEission 
that had resulted in uncertaintz over the enyorceabilitz oy a 6hinese or Kong Fong arbitral 
award in SndiaL Parties engaging with Sndian parties now have claritz on the viabilitz oy 6hina 
or Kong Fong as seats oy arbitrationL This developEent is eIpected to yurther enhance 
Bino-Sndian trade relations bz oyyering a convenient venue yor arbitrationL
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Sn another welcoEe developEentf the Sndian BupreEe 6ourt is also eIpected to reverse a 
decision that has long caused consternation in the international arbitration coEEunitzL Sn 
earlz 2012f a speciallz-constituted bench oy the 6ourt began hearings in (harat AluEinuE v 
Faiser AluEinuE )6ivil Appeal 8oL V01q oy 200‘C to review its earlierf controversial &udgEent 
in (hatia Snternational v (ulm Trading BAL Sn (hatiaf the court held that the doEestic law 
provisions oy part S oy the Sndian Arbitration and 6onciliation Act 1qq4 would also applz 
to oyyshore arbitrationsf unless the parties iEpliedlz or eIpresslz eIcluded the applicabilitz 
oy the ActL Sndian courts have applied the rationale in (hatia to set aside yoreign awards 
rendered outside Sndia )even when the awards were not sought to be enyorced in SndiaC and 
also to appoint arbitrators in oyyshore arbitrationsL The current hearing holds proEise that 
the BupreEe 6ourt will rectiyz the ills eEanating yroE (hatiaL 6ertainlz clari,cation on both 
the application oy the 8ew Worm 6onvention to 6hina and the reversal oy a troubling decision 
will bring Sndia one step closer to becoEing a viable arbitration &urisdiction yor international 
partiesL

Kong Fong also recentlz received a welcoEe yorti,cation oy its enyorceEent regiEeL Sn 
reversing the lower court;s decision in the bz-now inyaEous case Grand Paci,c Koldings 
v Paci,c 6hina KoldingsfH the Kong Fong 6ourt oy Appeal )6AC stronglz reasserted the 
pro-enyorceEent reputation oy the Kong Fong &udiciarzL At ,rst instancef the court had 
set aside an S66 award on the bases that the arbitral tribunal had denied the applicant 
an opportunitz to present its case and that the tribunal had deviated yroE the procedure 
agreed upon bz the partiesL The lower court cited various case EanageEent decisions oy 
the tribunal in holding that the tribunal had caused serious procedural irregularitiesf and that 
such irregularities established grounds yor setting aside an award under article 3H)2C)aC)iiC 
and )aC)ivC oy the J86STRAk –odel kawL (z e5uating the tribunal;s conduct to a violation oy 
article 3H)2Cf the lower court raised concerns about the loss oy arbitrators; discretion over 
Eatters oy case EanageEentL 

The Appeal Oustices have assuaged the years oy the arbitral coEEunitz bz con,rEing that 
the Kong Fong courts will not readilz review a tribunal;s procedural decisionsf and that 
thez will set aside an arbitral award under article 3H)2C onlz verz rarelzf where the conduct 
oy the tribunal has been •egregious;L The 6A also placed a heavz eEphasis on the broadf 
discretionarz case-EanageEent powers oy the arbitral tribunalf which are a yundaEental 
yeature oy international arbitrationL 

The &udgEent leaves Kong Fong;s law on setting aside in line with international standardsf 
and as such is  a welcoEe developEent yor  both Kong Fong and other –odel  kaw 
&urisdictionsL
Legislative framework

6ertain &urisdictions in Asia have becoEe increasinglz attractive arbitration venues as a 
result oy their coEprehensivef pro-arbitration legal yraEewormsL The J86STRAk –odel kaw 
has long served as the basis oy the international arbitration law in Eanz oy these &urisdictionsL 
Kong Fong bla.ed the trail when it adopted the J86STRAk –odel kaw in 1qq0L Andf when 
aEendEents to the J86STRAk –odel kaw were Eade in 2004f Kong Fongf Bingapore and 
Australiaf 5uicmlz passed legislation to re:ect the aEendEents and to yurther Eodernise 
their eIisting legal yraEewormsL

Bingapore is again undergoing aEendEents to an alreadz progressive piece oy arbitration 
legislation andf in April  2012f the Bingapore ParliaEent passed aEendEents to the 
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Snternational Arbitration Act )SAAC which is eIpected to pass into law in late 2012 through 
the Bingaporean legislative processL The bill aEends the SAA in your areasf naEelz bz“

” eItending SAA;s application to arbitration agreeEents concluded bz anz Eeansf as 
long as the contents oy the agreeEent are subse5uentlz EeEorialised in writing/

” granting Bingapore courts the right to review positive and negative &urisdictional 
rulings at anz stage oy arbitral proceedings and to Eame cost orders/

” clariyzing the scope oy tribunals; power to award interest/ and

” providing legislative support yor the •eEergencz arbitrator; procedure bz ayyording 
eEergencz arbitrators the saEe legal status and powers as those oy a conventionallz 
constituted arbitral tribunalf including the recognition and enyorceEent oy their orders 
bz Bingapore courtsf whether Eade in Bingapore or abroadL

Arbitration Rules

2012 began with the Euch-anticipated revised S66 Arbitration Rules coEing into eyyectL The 
Eain innovations oy the new S66 2012 Rules yocused on three areas“ coEpleI disputes 
)consolidation and &oinderCf tiEe and cost eNcienczf and eEergencz arbitratorsL The mez 
aEendEents are highlighted below“

6oEpleI disputes

” Anz partz can Eame claiEs against anz other partz in arbitrations with Eultiple 
partiesL

” Jnder certain circuEstancesf claiEs arising out oy or in connection with Eore than 
one contract can be Eerged into a single arbitrationL

” The S66 6ourt Eaz consolidate two or Eore S66 arbitrationsL

” A partz Eaz applz to &oin an additional partz to the arbitration at anz stage beyore an 
arbitrator is con,rEed or appointedL

TiEe and cost eNciencz

” All participants in the arbitration are under an obligation to Eame everz eyyort to 
contribute to eIpeditious and eNcient proceedingsL

” The new rules allow in Eost cases yor the arbitral  tribunal to directlz rule on 
&urisdiction challengesf bzpassing the S66 6ourt and therebz reducing the tiEe span 
yor deterEining &urisdictionL

” Parties are now re5uired to include additional inyorEation about their claiEs or 
counter-claiEs at the outset oy proceedingsL This represents an atteEpt to yront-load 
the arbitration processL

MEergencz arbitrators

” The new rules provide yor the appointEent oy an eEergencz arbitrator to order interiE 
or conservatorz Eeasures on an urgent basis and beyore the tribunal is constitutedL

” The eEergencz procedure appliesf unless the parties have eIplicitlz agreed to opt outL

” The rules set a short procedural tiEeyraEe yor eEergencz proceedings“ two dazs yor 
the president oy the S66 6ourt to appoint a sole eEergencz arbitratorf two dazs to 
establish a tiEetablef and 1‘ dazs to drayt an eEergencz orderL
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The new S66 rules are responsive to the proliyeration oy coEpleI disputes in international 
arbitrationL The S66 has created eyyective provisions yor governing disputes involving Eultiple 
parties to an underlzing contract and Eultiple contracts between the saEe partiesL –oreoverf 
the addition oy the eEergencz arbitrator provisions is in step with the trend oy Eaming such 
eEergencz arbitrator services available to usersL S67R and B66 were pioneers in introducing 
this concept andf since thenf Eanz institutionsf including BSA6f A6S6Af ABA and now S66 have 
yollowed suitL

6SMTA6 also introduced its updated Rules in 2012L This is its seventh revision since the 
6SMTA6 Rules were ,rst established in 1q‘HL 6SMTA6 has tamen steps to bring its rules into 
closer alignEent with international standards and user eIpectationsL –anz oy the revisions 
codiyz 6SMTA6;s eIisting practicef as well as ,lling gaps when the parties cannot agree and 
the arbitration agreeEent is silentL The yollowing aEendEents have been Eade“

” Beat  oy  arbitration“  Sy  parties  have  not  agreed  upon  a  seat  oy  arbitration  or 
arbitration agreeEent is aEbiguous as to seat oy arbitrationf 6SMTA6 Eaz Eame the 
deterEination bz taming into account the circuEstances oy the case and choose anz 
&urisdictionf including one outside oy 6hinaL Previouslz in such circuEstancesf the seat 
would alwazs be in 6hinaL

” kanguage oy arbitration“ Jnder the previous rulesf iy parties could not agree as to a 
language oy arbitrationf the deyault language was 6hineseL Jnder the 2012 6SMTA6 
Rulesf 6SMTA6 Eaz now designate a language other than 6hinese in appropriate 
circuEstancesL

” 7esignation oy 6SMTA6 Bub-coEEissions“ Uhere the sub-coEEission or centre 
agreed upon bz the parties does not eIistf or where the agreeEent is aEbiguousf the 
6SMTA6 (ei&ing will adEinister the arbitrationL

” SnteriE Eeasures“ 6SMTA6 tribunals now have power to grant interiE Eeasures under 
liEited circuEstances )that isf where PR6 law does not applzf ief where the seat is 
outside –ainland 6hinaCL

” Mvidence“ MIpert witnesses are now re5uired to attend the hearing and give oral 
evidence iy the tribunal considers it necessarzL This will allow parties to cross-eIaEine 
eIperts on their written reportsL Previouslzf eIperts could not be coEpelled to give 
oral evidenceL

” 6onsolidation“ The 6SMTA6 Rules now provide a EechanisE yor parallel proceedings 
to be consolidated into a single arbitrationL

” AdEinistration“ 6SMTA6 will adEinister arbitration under the rules oy other tribunal 
institutionsf as well as ad hoc arbitrations and arbitrations under its own rulesL 
This provision provides claritz as to a controversial practice oy one institution 
adEinistering an arbitration under another institution;s rules andf in particularf 
contradicts Article 1L2 oy the S66 Rules which states that the S66 6ourt oy Arbitration 
is the onlz bodz that is authorised to adEinister arbitrations under the S66 Rules oy 
ArbitrationL

” –ed-arb“ 6SMTA6 can now conduct Eediation during arbitrationf with the parties; 
agreeEent and not involving the arbitrators )this provision is designed to be an 
alternative to •Eed-arb;f and therebz to address concerns about Eaintaining arbitrator 
neutralitz in the event the dispute does not settleCL
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FkR6A has been swiyt to meep pace with the deEands oy its users bz updating its yast-tracm 
rulesf which were ,rst established in 2010L These yast-tracm rules provide parties with the 
option oy resolving disputes involving less than 1 Eillion ringgit to be resolved in no Eore 
than 1H0 dazsL FkR6A has also in&ected Eore :eIibilitz in this edition oy the rules to address 
the needs oy parties engaged in EaritiEe disputes bzf aEong other thingsf allowing yor 
eItensions oy tiEe and a tribunal oy three iy necessarzL

jinallzf the KFSA6 is eIpected to proEulgate aEended KFSA6 AdEinistered Arbitration Rules 
later in 2012L 6oEpleI Eulti-partz disputes involving signi,cant underlzing pro&ects have 
presented opportunities yor KFSA6 to test the structural integritz oy its rules and to eIpand its 
capabilitiesL Accordinglzf the KFSA6 initiated Eeasures to update its AdEinistered Arbitration 
Rules to ensure that the Rules give yull eyyect to the provisions oy the 8ew Arbitration 
9rdinance and that the Rules coEport with best practice trends in international arbitrationL 
Sn preparation oy revising the Rulesf KFSA6 conducted public consultation rounds to assess 
how the rules have been used in practice and identiyz how the rules could be Eodi,ed yor 
optiEisationL BoEe oy the mez issues being considered include the yollowing“

” scope oy the rules/

” introduction oy eEergencz arbitrator procedure/

” yurther developEent oy provisions to cater to Eultipartz arbitrations/ and

” enhanceEent on cost provisions and eIpedited proceedingsL

Impetus for physical growth

As caseload continues to grow in the regionf the deEand yor hearing space has also 
increasedL Asian governEents have acted on this deEand bz yunding the construction oy 
new preEises and the eIpansion oy eIisting yacilitiesL There is no shortage oy eIaEples 
around the Asian arbitration coEEunitz to illustrate this phenoEenonL Sn 2010f Bingapore 
introduced –aIwell 6haEbers and Australia established the Australian Snternational 7ispute 
6entre in BzdnezL These hearing centres both bring Eodern yacilities available yor a neutral 
hearing space to AsiaL Sn 9ctober 2012f KFSA6 will be heralding a new chapter in its storied 
eIistence with the opening oy its eIpanded preEisesL Uith approIiEatelz double the original 
spacef the KFSA6 will be able to cater to the increasing deEand yor suitable and neutral 
hearing space in Kong FongL FkR6A is also scheduled to Eove to its new preEises bz earlz 
2013L Availabilitz oy Eanz neutral hearing spaces yurther enhances the attractiveness oy 
meeping arbitration in Asia andf as has alreadz been evidenced bz the increased usage oy the 
eIisting yacilities in the regionf it con,rEs the old adage that •iy zou build itf thez will coEe;L
jostering arbitral culture

8ot onlz has the arbitral inyrastructure tamen shape in Asiaf but the thirst yor arbitration 
mnowledge is seeEinglz un5uenchableL Kong Fong has had a long tradition oy yostering 
the neIt generation oy arbitration practitionersL The 6hartered Snstitute oy Arbitrators )Mast 
Asia (ranchCf with the largest EeEbership oy all branchesf including kondonf holds Eultiple 
training courses throughout the zearL The ’is )MastC international arbitration Eoot is held 
annuallz in Kong Fongf with participants yroE all over the worldL Andf KFH‘f a zoung 
arbitration practitioners grouping aNliated with the KFSA6f has a EeEbership base that has 
tripled since its inaugural event in late 2010L The arbitral culture in Kong Fong has been 
yurther enhanced in recent zears with Eore and Eore dispute resolution practices oy law 
,rEs ,nding their Asian hoEe in Kong FongL 8otablzf HH oy the GAR 100 law ,rEs listed 
have a presence in Kong FongL
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Bingapore also possesses a shining arbitration coEEunitz which will be hosting the 
Euch-anticipated S66A 6onyerence in 2012L This event will not onlz showcase Bingapore;s 
Eanz attributes but serve as a preEier opportunitz to engage with international arbitration 
practitioners yroE all over the worldL

Australia is Eaming innovative strides in bridging the gap between the arbitration coEEunitz 
and the &udiciarzL A6S6A set up a Oudicial kiaison 6oEEittee )?Ok6'C which Eet yor the ,rst 
tiEe in 2012L This coEEittee has EeEbers yroE all the 6ourts Btates and Territoriesf eIcept 
TasEaniaf and the jederal 6ourtL The principal ob&ective oy the Ok6 is to provide consistencz 
between the courts in the application oy arbitration lawsf and to educate the &udiciarz with 
relevant updates in &urisprudenceL To this endf the Ok6 is currentlz drayting rules yor the 
interpretation and application oy the Snternational Arbitration Actf to be uniyorElz applied 
across each oy the Australian &urisdictionsL

Perhaps the Eost Eagnetic and rapidlz growing arbitral culture can be yound in BeoulL 
Bince the 2011 S(A Arbitration 7azf Forea has caught the attention oy the arbitration 
worldf not Eerelz in Asiaf but internationallzL Uithin a decadef local Forean ,rEs have 
produced eEinent international arbitration practitioners who have created a strong platyorE 
yor arbitration activitzL Uith the recent rati,cation oy the Forea-MJ jTA in Oulz 2011 and 
F9RJB jTA in –arch 2012f countless new trade opportunities yor Murope and the JB have 
created an increasing deEand yor arbitration services and the opening oy the legal industrz 
has proEpted AEerican and (ritish law ,rEs to enter the Earmet in BeoulL Mvidence oy 
the developEent oy the Forean arbitration coEEunitz can be yound in the publication oy 
Arbitration kaw in Forea“ Practice and Proceduref the ,rst arbitration teIt dedicated to Forean 
arbitrationL St is also worth noting that the inaugural •Beoul Snternational Arbitration kecture; 
will yeature Oan Paulsson as the meznote speamerL

Given the 2012 snapshot oy the state oy the global econoEzf the developEent oy international 
arbitration in Asia as a whole will unlimelz regressL 9ur legislatures have established 
arbitration legislation that coEports with and re:ects the J86STRAk –odel kawf Eaming 
it user-yriendlz to yoreign practitionersL 9ur courts have sought to support the arbitral 
process engaging in constructive interyerence and avoiding destructive interyerenceL 9ur 
arbitral institutions have loomed to cultivate a smilled and proyessional international arbitration 
coEEunitz and have provided purpose-built phzsical preEises yor conducting arbitrationsL 
7espite this yraEeworm and culturef pro-arbitration legislation has not been consistentlz 
iEpleEented and enyorceEent continues to be a worm in progressL St is in the best interest 
oy all oy the plazers in the region to worm together to ensure that all &urisdictions rise to their 
potential such that all users have tools and resources to Eeaningyullz engage in international 
arbitrationL
8otes
1
TerE  coined  bz  GoldEan  Bachs  econoEistf  OiE  9;8eill“ 
wwwLguardianLcoLumüglobal-developEentüpovertz-Eattersü2011üyebü1Dübrics-neI
t-11-econoEz-transyorEation-um

2(angladeshf Mgzptf Sndonesiaf Sranf Bouth Foreaf –eIicof 8igeriaf Pamistanf the Philippinesf 
Turmez and ’ietnaEL

3jroE the Asia-Paci,c regionf Foreaf Oapanf Philippinesf –alazsiaf Bingaporef Thailand and 
now 6hina )and Kong FongC are currentlz ga.ettedL

HK66T 8oL1‘ oy 2010L
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Hong Kong International Arbitration Centre
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7aEages“ real or illusorzà

8ote

This paper sets out the yacts oy a hzpothetical case and discusses the daEages issues raised 
bz itL This paper should not be construed as eIpressing opinions on Eatters oy lawf which 
are outside the scope oy the author"s eIpertiseL 8or does this paper represent the view oy jTS 
6onsulting Snc or anz oy its eIpertsf who have held a range oy views on the Eatters discussed 
below and Eaz be eIpected to do so in yutureL

The yacts

Sn August 200Df 7…sseldory Y 7ortEund Kolding )7Y7Cf a consolidated vehicle Eanuyacturerf 
agreed to sell a stame in its Muropean trucm Eanuyacturing business to a 6hinese investorf 
Guan.hou (ig Y Keavz )G(KCL 7Y7 would contribute the assets oy its Muropean trucm 
Eanuyacturing operations into the venturef including huEan resources and intellectual 
propertzf in eIchange yor ‘0 per cent oy the e5uitz in a new &oint venture coEpanzL G(K was 
eIpected to contribute e100 Eillion in eIchange yor the reEaining ‘0 per cent oy the venturef 
to be mnown as Glorious kiye TerE )GkTCL The transaction was set to close around seven 
Eonths later on 2V jebruarz 200qf the last business daz oy the EonthL

(etween the signing oy the contract and the closing oy the dealf Euch worm was doneL 8ew 
entities were created and the assets transyerred to theEL GkT"s szsteEs were separated yroE 
those oy its yorEer parentL MEplozee contracts were redraytedf once it was mnown which 
eEplozees would leave 7Y7 to &oin the GkT &oint ventureL Btandalone support yunctionsf such 
as ,nancef huEan resources and yacilities EanageEent needed to be created yroE scratchL 
8everthelessf the pro&ect was well Eanaged and as the closing date looEedf 7Y7 yelt that it 
had done its best to coEplz with its obligationsL

Around two weems beyore the eIpected closing date the chairEan oy G(Kf ki jengf rang 
his counterpart at 7Y7f Gottyried Keinrichf late one eveningL The news was badf said –r 
jengL Although his board had previouslz given approval to proceed with the &oint venturef 
the provincial authoritiesf who owned a golden share in the G(K businessf had withdrawn 
their support yor the ventureL –r jeng stressed thatf although he personallz reEained in 
yavour oy the dealf he had been instructed that G(K Eust reyrain yroE anz yurther pursuit 
oy the &oint ventureL Sy he reyused to coEplzf –r jeng saidf he Eight be personallz sub&ect to 
criEinal proceedingsL jor that reasonf he regretted that G(K would have to withdraw yroE 
the transactionL –r Keinrichf clearlz shamenf iEEediatelz called his legal teaEL The yollowing 
weemf 7Y7 ,led yor arbitration against G(K yor breach oy contractL

The case yor daEages

The Eain claiE yor loss advanced bz counsel yor 7Y7 was yor the "lost bargain" iEplicit in 
the &oint venture agreeEentL1 Sn between the signing oy the &oint venture agreeEent and 
G(K"s withdrawal in jebruarz 200qf Earmets around the world had declined precipitouslz 
in the wame oy the collapse oy kehEan (rothersL The deal pricef howeverf was agreed at a 
tiEe beyore the yull onset oy what appeared to Eanz investors as an unprecedented global 
,nancial crisisL

The youndation oy 7Y7"s claiE yor loss oy a bargain was that G(K had pulled out oy the &oint 
venture because it believed that its ‘0 per cent stame in the business was no longer worth 
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e100 EillionL Sn the view oy 7Y7"s counself the diyyerence between the contractuallz agreed 
price and the )lowerC value oy the assets at the date oy G(K"s withdrawal represented the 
true eItent oy 7Y7"s lossL 7Y7 claiEed eH1LV Eillion in daEagesf re:ecting the yall in the 
7ow Oones AutoEotive SndeI )S8AAL7MC between 1 August 200D )2‘L‘HC and 2V jebruarz 
200q )1HLq0CL

Sn its stateEent oy claiEf 7Y7 relied on the MNcient –armets Kzpothesis )M–KC and an 
assuEption that its trucm-Eaming business was representative oy the sector tracmed bz the 
GerEan autoEotive indeIL 7Y7"s eIpertf Oean kannes oy Snvestisseurs Rationnels B[rlf said 
that“

The MNcient –armets Kzpothesisf which asserts that Earmet prices are alwazs 
indicative oy yair valuef is a cornerstone oy Eodern ,nance and a sound basis 
on which to assess anz change in the value oy the &oint venture"s assetsL]

Sn its replzf G(K siEplz stated that it had been prevented bz unnaEed EeEbers oy the 
provincial econoEic councilf which eIercised the rights conyerred bz the governEent"s 
golden sharef yroE proceeding with the transactionL St protested that it would have wished to 
pursue the transaction and eIpressed regret that the deal was no longer on the table todazL 
6ounsel yor G(K pointed out thatf since the deal yell throughf the GerEan autoEotive indeI 
had since recovered to reach new highs in eIcess oy its level in August 200Df when the &oint 
venture agreeEent was signedL jor that reasonf G(K argued that anz daEages at all would 
un&ustlz enrich the 6laiEantf which still retained 100 per cent oy its )recentlz 5uite pro,tableC 
trucm Eanuyacturing businessL

G(K"s eIpertf Btephen Austin oy AniEal Bpirits kkPf prepared a discounted cash :ow )76jC 
valuation Eodel oy the proposed &oint venture trucm Eanuyacturing businessL The Eodel 
valued the business using pro&ections Eade available to G(K at the tiEe oy the transactionf 
discounted bz a cost oy capital independentlz assessed bz –r AustinL

Sn his reportf –r Austin stated that although the Earmet rism preEiuE probablz rose during 
the period oy the ,nancial crisisf rism-yree rates yellf largelz cancelling out anz increase in 
eIpected rismL Sn conse5uencef his assessEent oy GkT"s cost oy capital reEained constant 
throughoutL Ke also noted that bz 1 jebruarz 2012f the indeI relied upon bz –r kannes stood 
at 30LVHf suggestingf based on –r kannes" logicf that the business was todaz worth e120LH 
EillionL –r Austin concluded that“

The value oy ‘0 per cent oy GkT"s shares at the date oy signature oy the &oint 
venture agreeEentf both at the date oy the alleged breach and todaz wasf 
and isf coEyortablz in eIcess oy e100 Eillion$ Uhatever irrational gzrations 
,nancial Earmets Eaz have peryorEed in late 200D and earlz 200qf these had 
no iEpact on the long-terE yundaEentals driving the pro,tabilitz oy 7Y7"s 
trucm division over the 30 or Eore zears oy the planned &oint ventureL S thereyore 
conclude that the value oy GkT reEained unayyectedf aside yroE a teEporarz 
hiccup in sales around that tiEeL

Sn its second EeEorialf 7Y7“

” conceded the ,rst oy –r Austin"s valuationsf agreeing that at the date oy signature 
oy the &oint venturef the price agreed bz the parties in arE"s length negotiations 
represented yair value/

”
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Eaintained that its own eIpert"s valuation at the date oy G(K"s withdrawal was yair 
and that the M–K was an appropriate basis yroE which to inyer the yall in value oy its 
trucm division between the date oy signature oy the agreeEent and the alleged date 
oy breachL Jsing –r Austin"s Eodel and what he considered a Eore appropriate )and 
higherC cost oy capitalf –r kannes was able to calculate a valuation in jebruarz 200q 
siEilar to the one iEplied bz the decline in the Earmet indeIL 7Y7 asserted thatf even 
iy the loss was not crzstallised at the date oy breachf that Eade it no less realL Sndeedf 
iy it was a necessarz test that the loss Eust be crzstallisedf the eyyect would be to 
encourage parties lime G(K to renegotiate or breach contracts with iEpunitz on anz 
unyavourable turn oy events/ and

” notedf oy the third valuationf that while the sector had in general recoveredf the golden 
age oy Muropean trucm Eaming was now ,rElz over andf whatever short-terE gains it 
Eight en&ozf 7Y7 eIpected to lose ground in yuture to jar Mastern coEpetitorsL jor 
that reasonf it saw less reason to be optiEistic about the business todaz than at the 
date oy signature oy the &oint venture agreeEentL 7Y7 concluded that the value todaz 
Eight be lower than it was in August 200DL

G(K"s position reEained unchanged in its ,nal subEissionsL There wasf it saidf no loss oy 
bargainL Although in good tiEesf Earmets Eight be a useyul indicator oy yair valuef it would 
be unsaye to relz on the unstable eEotions driving Earmets in the Eonths ayter kehEan 
(rothers" collapseL jinallzf G(K said that the yairest waz to consider daEages was bz 
reyerence to the value oy the trucm division todazf given that 7Y7 had en&ozed and continued 
to en&oz pro,ts yroE the ,rEf possiblz in eIcess oy those eIpected at the tiEe oy signature 
oy the &oint venture agreeEentL
–armet value and daEages

9ne oy the daEages issues conyronting the Tribunal is the appropriate date at which the loss 
should be EeasuredL 6learlzf iy one is to adopt a valuation that tames into account Earmet 
pricesf that valuation will be sensitive to the date oy EeasureEentL Although the appropriate 
date oy valuation is a Eatter oy yact yor the Tribunalf the selection oy one date rather than 
another Eight lead the Tribunal to preyer one eIpert"s assessEent oy daEages over another 
and is thereyore potentiallz a Eatter oy great sensitivitzL

The volatilitz in ,nancial Earmets in recent zears has Eeant that valuation conclusions based 
on ,nancial Earmet evidence can varz sharplz with the date oy EeasureEentL jor eIaEplef 
losses calculated on the basis oy ,nancial Earmet data on 1 BepteEber 200D )pre-kehEanCf 
Eight diyyer bz Eillions oy dollars yroE those calculated using the saEe dataset a Eonth 
later )post-kehEanCL

St is not clear whether a Tribunal considering a case lime 7Y7 v G(K in 2012 should adhere to 
the pre-crisis asset price )re:ecting the agreeEent between the partiesCf the post-crisis asset 
price )re:ecting the iEpact oy the crisis on valueC or a later price that indicates whether the 
asset subse5uentlz appears to have recovered in value )but which Eaz not sit easilz with 
the date oy breachCL Uhen Earmets are calEf it Eight be easier yor eIperts to agree that thez 
are good indicators oy yair value and yor 76j valuations closelz to approIiEate to Earmet 
valuationsL 9utside oy such periodsf tribunals Eust choose their dates with greater care andf 
perhapsf with an eze as to whether the outcoEe iEplied bz selecting a particular date is 
consistent with what it considers a "yair" outcoEeL
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Sn Ez viewf howeverf tribunals should not yall into the trap set bz –r AustinL St seeEs limelz 
that –r Austin"s 76j Eodel shows an unchanged value throughout because it does not 
accuratelz re:ect the drivers oy business valueL The reason whz Earmet values :uctuate is 
because thez re:ect changes in the "consensus 76j Eodel" adopted bz investorsL As Earmet 
eIpectations changef whether about cost oy capitalf yuture econoEic growthf raw Eaterials 
costs or wage in:ationf so too do Earmet valuesL A 76j Eodel that does not re:ect even the 
direction oy changes in Earmet value is unlimelz accuratelz to have captured and Eodelled 
the yactors that ayyect business valueL

The strain in global ,nancial  Earmets in recent zears has led soEe to 5uestion the 
appropriateness oy using ,nancial Earmet data as the basis yor Eeasuring value in soEef 
perhaps Eostf Earmet conditionsL There is a range oy studies oy "Earmet anoEalies" which 
show that deviations yroE what Eight be terEed "yundaEental" or "real" long-terE value Eaz 
persist in Earmets yor periods oy Eonths or even zearsL

There is also the issue oy "asset bubbles"f in which asset prices are thought to be in:ated 
above their "intrinsic" valueL Although soEe econoEists denz that bubbles occur at allf 
others are persuaded that ,nancial historz contains nuEerous eIaEples oy overpriced 
asset classes that subse5uentlz rewarded investors poorlzL 6oEEonlz cited eIaEples 
include 7utch tulips )1430sCf (ritish railwaz stocms )1DH0sCf dotcoE shares )1qq0sC and Srish 
residential propertz )2000sCL

Sy Earmet prices oy individual assetsf or even whole asset classesf can "undershoot" or 
"overshoot" their "yair value" yor )possiblz eItendedC periods oy tiEef practitioners could Eore 
readilz disagree about whether Earmet value closelz reseEbled "yair value" at anz given point 
in tiEeL Sy "yair value" could deviate yroE Earmet value it Eight be be Eore appropriate to draw 
conclusions about value yroE non-Earmet sources )such as 76j EodellingCL

The debate about Earmet value is not con,ned to valuers and ,nance practitionersL There 
is alsof yor instancef a continuing debate in accounting circles as to whether the value 
oy coEpanies" assets should be "Earmed to Earmet" using ,nancial Earmet values at a 
given dateL The Earm to Earmet debate is oy particular iEportance to banms and insurance 
coEpaniesf whose verz solvencz Eaz be threatened bz uneIpected and rapid changes in the 
Earmet value oy their assetsL

There are three Eain potential pityalls in using Earmet data to value assets“

” Earmet values can be volatileL Uhile short-terE volatilitz clearlz Eatters to an investor 
seeming to trade in the Earmetf it Eaz be oy less relevance to an investor who intends 
to hold the asset yor a long period oy tiEe/

” Eanz assets on coEpanies" balance sheets are custoEisedf such that there is no 
close proIz yor theE on anz ,nancial eIchangeL Sn these casesf &udgEent Eust 
be used to estiEate the value oy the custoEised assetf perhaps anchored to a 
Earmet-traded proIz yor the asset/ and

” the accuracz and relevance oy Earmet valuations at a given point in tiEe is soEetiEes 
5uestioned bz certain acadeEics and popular coEEentatorsL The debate about the 
accuracz oy Earmet valuations eItends not &ust to sEallf eEerging Earmet stocm 
eIchanges but also to Eanz oy the coEpanies listed on the largest ,nancial Earmets 
in the developed worldL
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–eEbers oy the eIpert coEEunitz diyyer as to the appropriate weight to award to ,nancial 
Earmet inyorEation in the assessEent oy daEagesL Uhile there are those who believe that 
,nancial Earmets are "alwazs right"f and thereyore represent a sound youndation on their own 
yor the assessEent oy valuef others Eight consider that ,nancial Earmet prices are onlz one 
oy a range oy potential indicators oy valueL BoEetiEesf these diyyerences between eIperts 
are a yunction oy their views as to the accuracz oy the M–KL
An outline oy the M–K

Uhat do we Eean bz an "eNcient Earmet"à

A ,nancial Earmetf lime a Eedieval cloth yairf eIists to serve the needs oy those who seem 
to convert cash into assets )or goodsC and vice-versaL 9n a yundaEental levelf a properlz 
yunctioning )or "eNcient"C Earmet would be eIpected to have a nuEber oy characteristicsf 
such as“

” tiEelz and accurate inyorEation about past transaction prices and voluEes/

” high li5uiditzf the abilitz to buz or sell an asset 5uicmlz at a mnown priceL The arrival oy 
a new buzer or seller in the Earmet should not Eove the price/

” absent new inyorEationf prices should not change yroE one transaction to the neItf 
a yeature mnown as "price continuitz"/

” togetherfli5uiditz and price continuitz are supported bz "depth"f the presence oy Eanz 
potential buzers and sellers who enter and leave the Earmet in response to changes 
in supplz or deEandf given their independent assessEents oy value/

” low transaction costs )as a proportion oy the value oy the tradeC/ and

” prices that respond 5uicmlz to new inyorEation ayyecting supplz or deEand )ief 
investors have "rational eIpectations" about the yuture given their mnowledge todazCL 
(ecause news is not able to be predictedf neither are stocm pricesL

6learlzf the larger voluEe securities traded on ,nancial Earmets lime the 8ew Worm or Kong 
Fong stocm eIchangesf the 6hicago –ercantile MIchange or kiyye Eeet all oy the criteria 
aboveL –ost oy the world"s securities and ,nancial Earmetsf howeverf do not because“

” there are onlz a yew securities listed on the eIchange/

” soEe or all oy the securities that are listed are thinlz traded/

” inyorEation is diNcult to obtain/

” there are insuNcient traders in the Earmet yor a given securitz/

” the Earmet is split in soEe wazf such that certain securities )or investorsC trade on one 
"board" oy the eIchangef while others trade on a diyyerent "board"/ andüor

” diyyerent Earmet participants yace diyyerent transaction costs or taIes that liEit their 
willingness to trade in coEparison to other Earmet participantsL

Sn realitzf all Earmets are to soEe degree iEperyectL Mven on the 8WBMf retail investors 
yace diyyerent transaction costs and taIes yroE those oy Eutual yundsL 9n anz eIchangef 
soEe stocms will be less yre5uentlz tradedf potentiallz leading to wider bid-asm spreads and 
price EoveEents even yor relativelz sEall tradesL The issue is whether these iEperyections 
signi,cantlz distort the price signals given bz the EarmetL Sn the case oy largef developed 
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Earmets and large cap stocmsf there is limelz to be no signi,cant distortionL jor Einor Earmets 
or yor illi5uid stocmsf howeverf Earmet prices Eaz need to be treated with greater cautionL

Uhat is the M–Kà

The MNcient –armets Kzpothesis states that all available inyorEation about a securitz is 
re:ected in its current priceL SEplicitlzf the M–K assuEes the eIistence oy an "eNcient" Earmet 
with the characteristics set out aboveL

There is no single M–KL Ratherf there are three sub-hzpotheses about eNcient Earmetsf 
which have been categorised as“2

Ueam-jorE M–K“ current stocm prices yullz re:ect all securitz Earmet inyorEationf such as 
historical voluEesf pricesf rates oy returns and large-si.e transactionsL The iEplication oy the 
Ueam-jorE M–K is that all szsteEatic inyorEation is eEbodied in the pricef so one cannot 
earn superior returns bz yollowing a trading rule based on past rates oy return or Earmet data/

BeEistrong-jorE M–K“ securitz prices yullz re:ect all public inyorEation about the securitz 
including both Earmet inyorEation )as in the Ueam-jorE M–KC and non-Earmet inyorEation 
such as earningsf earnings ratiosf dividendsf stocm splitsf coEpetitor announceEents and 
econoEic or political newsL 9nce inyorEation is publicf thereyoref prices should 5uicmlz ad&ust 
so that investors are not able to Eame superior pro,tsL Snvestors in possession oy non-public 
inyorEation about the securitzf howeverf Eaz still earn superior returns )sub&ect to legal 
constraintsC/ and

Btrong-jorE M–K“ securitz prices yullz re:ect all public and nonpublic inyorEationL The 
iEplication oy the Btrong-jorE M–K is that no group oy investors has access to superior 
price-setting inyorEation and so no group oy investors can consistentlz earn superior returnsL 
Sn the Btrong-jorE M–Kf Earmets are not &ust "eNcient"“ thez are peryect because all investors 
are assuEed to have cost-yree and siEultaneous access to inyorEationL

9ver the zearsf Eanz tests oy the M–K )in its various yorEsC have tamen placeL A crude 
suEEarz oy those investigations is that“

” there is a broad range oy evidence to support the Ueam-jorE M–K and a series oy 
studies have con,rEed that trading rules cannot szsteEaticallz beat the Earmetf net 
oy transaction costs/

” there is EiIed evidence to support the BeEistrong-jorE M–KL Although prices 
appear to react yullz to news eventsf corporate events or accounting changesf several 
studies have yound a nuEber oy pricing anoEalies )egf repeatedlz high returns in the 
Eonth oy OanuarzC that would not be eIpected under this version oy the hzpothesis/ 
3 and

” there is also EiIed evidence to support the Btrong-jorE M–KL BoEe studies 
have indicated that corporate insiders and stocm eIchange "specialists" )a group 
oy large Earmet Eamers on the 8WBMC do eIperience superior returns )in de,ance 
oy the theorzCf while others indicate that securitz analzsts and proyessional Eonez 
Eanagers do not )in support oy itCL

A description oy the evidence is outside the scope oy this paperL S notef howeverf that the 
issues associated with robust testing oy the M–K are neither siEple nor clearL jor eIaEplef 
it can be diNcult to mnow what investors" eIpectations reallz were at anz given date in the 
past andf thereyoref whether prices were appropriatelz set at that tiEeL 9verallf howeverf it 
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appears that violations oy the M–K do occurf but that there is a substantial bodz oy evidence 
in supportf particularlz oy the Ueam-jorE M–KL

The M–K has been highlz in:uential in ,nancial theorz in the last H0 or ‘0 zears and yorEs 
part oy what S shall terE "standard" ,nancial theorz todazL Recentlzf it has coEe under attacm 
yroE supporters oy a group oy theories mnown as "behavioural ,nance"f which have attracted 
interestf in partf as a result oy the yailure oy "standard" ,nancial theorz to account yor recent 
observed Earmet behaviourL jor instancef in the second haly oy 200Df ,nancial Earmet swings 
occurred several tiEes in a weem that according to "standard" theorz should occur onlz once 
in thousands oy zearsL 9utcoEes such as these Eight appear to be at odds with a preEise 
oy Earmet "eNciencz"L
Uhat Eight be wrong with the M–Kà

(ehavioural ,nance

(ehavioural  ,nance reyers  to  a  collection  oy  theories  that  seem  to  understand how 
pszchological and econoEic principles interact to ayyect ,nancial Earmet outcoEesL

9ne eIaEple oy the pszchological eyyects that behavioural ,nance studies is heuristic biasf 
which lead people to draw incorrect conclusions based on the "rules oy thuEb" that thez 
have developed yroE eIperience and yroE which thez draw inyerencesL jor eIaEplef even 
though thez are routinelz told that historical returns are not a guide to the yuture peryorEance 
oy ,nancial productsf peoplef on averagef tend to eItrapolate yroE past peryorEance 
oy securities when considering their limelz yuture peryorEanceL People are also prone to 
"anchoring"f in which thez ascribe too Euch weight to their own past eIperience and so yail 
to react appropriatelz to new inyorEationL

A yurther eIaEple is yraEe dependencef people"s tendencz to choose yorE over substanceL 
jor eIaEplef yaced with a )paperC loss oy 10 per cent on a stocm thez ownf people have a 
tendencz to hold on to it in the hope that the stocm will return to bream-even terEsL A Eore 
rational strategzf howeverf Eight be to crzstallise the loss and invest in another securitz thez 
thinm will peryorE better in yutureL

These pszchological biases appear to be 5uite strong in Eanz peoplef to the point where thez 
Eaz in:uence ,nancial Earmet outcoEes through "herding" behaviourL jor instancef it has 
been shown that "value investing"f buzing stocms that have generallz peryorEed poorlz and so 
appear "cheap" todazf provides superior rism-ad&usted returns to buzing "growth" stocmsf which 
have generallz eIperienced good past peryorEanceL St Eaz be inyerred that people neglect 
value stocms and paz too Euch attention to "star peryorEers" whose strong recent growth 
and high valuation Eultiples thez eIpectf bz eItrapolationf to continue in yutureL

9ther studies have shown that individual investors generallz displaz eIcessive optiEisE 
)thez don"t buz enough insurancef especiallz liye insuranceCf are overcon,dent )thez trade too 
oytenf despite being at an inyorEational disadvantage to proyessional investorsC and discount 
diversi,cation )thez tend to picm too yew stocmsf hold too Euch oy their eEplozer"s stocmf 
yocus too narrowlz on doEestic stocms and split their Eonez naivelz between the available 
choicesCL

6ollectivelzf these iEperyections in investor behaviour drive patterns oy returns at the Earmet 
level that are sub-optiEal and which have been observed to deyz the accurate pricing oy 
securities iEplicit in the M–KL

Ss behavioural ,nance helpyulà
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Sn general terEsf yollowers oy behavioural ,nance assert that in the "real world" investors 
are not alwazs "rational" )ief pro,t-EaIiEising and able to assess rism and return wellCL The 
iEplication is that Earmets are not alwazs technicallz eNcientf as eIplained aboveL 6learlzf 
thereyoref behavioural ,nance is at odds with the M–KL The 5uestion is whether this Eatters 
yor the purposes oy valuation andf iy it doesf when and whzà

The ,rst point to note about behavioural ,nance is that the sub&ect is still evolvingL –uch 
research is continuing into the linms between huEan pszchologz and Earmet behaviourL 
There is no "general theorz" oy behavioural ,nance that can be used bz investors in the real 
world to guide theE in selecting assets yor their portyolios or strategies yor their tradingL 
6ritics oy behavioural ,nance soEetiEes observe that even iy "standard" ,nancial theorz is 
soEetiEes wrongf the new theories do not oyyer anzthing to replace it withL

The ideas underpinning behavioural ,nance Eaz help to eIplain past Earmet events that 
have yallen outside the boundaries oy probabilitz according to "standard" ,nancial theorzL Mven 
heref howeverf behavioural ,nance does not purport to oyyer a detailed eIplanation oy )sazC 
the eItreEe EoveEents oy ,nancial Earmets yollowing the collapse oy kehEan (rothersL 
Ratherf it is observed that thez were caused bz irrational behavioursf such as year or herding 
instinctsL

M5uallzf while the M–K can be Eisinterpreted to assert that "the Earmet is alwazs right"f 
the principles oy behavioural ,nance are e5uallz open to EisinterpretationL Recentlzf the 
claiEed "ineNciencz" oy Earmets has been used as a preteIt yor state control and regulatorz 
interventionL Uhatever its claiEed bene,tsf a ban on short selling will do nothing to Eame 
Earmets Eore eNcientL

An assuEption that "irrational actors" in:uence Earmet outcoEes suggests that intelligent 
investors )"the sEart Eonez"C should place their Eonez diyyerentlzf even contrarilzf to the 
irrational actors )"the duEb Eonez"CL 9n this viewf the price oy a securitz on anz given daz 
Eaz re:ect transitorz supplz and deEand between the sEart Eonez and the duEb Eonez 
rather than an all-weather guide to yair value based on the latest inyorEationL 6onclusions 
such as these Eame behavioural ,nance unsettling yor "standard" ,nancial theorzf but do not 
necessarilz iEplz that behavioural ,nance is a superior guide to placing an accurate valuation 
on an assetL
6onclusion

(ehavioural ,nance oyyers a nuEber oy painyul truths to "standard" ,nancial theorzL 6learlzf 
"standard" theorz soEetiEes does not sit well with certain observed Earmet behaviourL The 
probleE with behavioural ,nance is that while it sazs whz "standard" ,nancial theorz Eaz be 
wrongf it oyyers no alternative Eethods yor assessing the value oy assets in ,nancial EarmetsL 
To oyyer a valuation opinion todazf a practitioner is still obliged to relz on theoriesf such as 
the 6apital Asset Pricing –odel )6AP–f used to calculate the cost oy capitalCf which assuEe 
that investors are rational and Earmets eNcientL

St is limelz that Eost econoEists and ,nance practitioners largelz agree that share prices are 
deterEined bz rational agents in a coEpetitive Earmet using available public inyorEationL 
–anz continue to concur with the stronger suggestion that stocm prices re:ect the "yair value" 
oy coEpaniesL Wet there is strong evidence not onlz that share prices are Eore volatile than 
would be eIpected given the price-in:uencing "news" that eEerges over tiEe and also that 
share prices Eaz be above or below their "yair value" yor eItended periodsf displazing irrational 
eIuberance or pessiEisE and unbalancing the trade-oyy between rism and returnL
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Todazf behavioural ,nance is perhaps best viewed as coEpleEentarz to "standard" ,nancial 
theorz rather than an alternative to itL 6ertainlzf yew in the industrz have concluded yroE 
behavioural ,nance that the weight oy investor opinion is so irrational that price discoverz in 
Earmets has no inyorEational contentL The debate about how strictlz M–K should be applied 
andf thereyoref the weight that should be given to Earmet prices in the assessEent oy value 
will thereyore continueL

Sn the endf the best advice is to use Eore than one valuation Eethod and then to seem to 
reconcile anz diyyerences in the resulting nuEbersL Uhile neither "standard" ,nancial theorz 
nor behavioural ,nance creates certaintz about the yair value oy an assetf the process 
oy coEparison and challenge obliges practitioners to reasonf investigate and &ustiyz their 
conclusions about valueL

Sn the case oy 7Y7 v G(Kf such a process Eight have led the Tribunal to the conclusion thatf 
although the value oy 7Y7"s trucm business yellf as suggested bz –r kannes" Earmet-based 
analzsisf a valuation based strictlz on the Earmet indeI Eight contain an eleEent oy "irrational 
pessiEisE" )suggesting that –r Austin"s views about long-terE value had soEe EeritCL
8otes
1
Sn additionf 7Y7 ,led subsidiarz claiEs yor wasted eIpenses and the Earginal cost oy the 
,nance raised on usurious terEs to replace the e100 Eillion withheld bz G(KL (ezond noting 
their eIistencef the article does not discuss these yurther claiEsL
2
Beef yor instancef (realezf –zers Y Allenf Principles oy 6orporate jinancef –cGraw-Killf 200Df 
Snternational Mditionf qth Mditionf 6hapter 1Hf p3‘qL
3
–armet anoEaliesf once identi,edf tend to disappear as traders arbitrage theE awazL The 
doEinance oy prograE trading and large institutional investors in todaz"s Earmets Eaz Eean 
that there are yewer Earmet anoEalies todaz than in the pastL
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luBdAPEvg ABm NEBd SEBdWl uBTgvBATuEBA’ AvUuTvATuEB HEYvBgFD A TA’g EL 
T(E IuTugl

The popularitz oy arbitration as a EechanisE oy dispute resolution has paralleled yorces oy 
globalisation that have unleashed a new wave oy trade and coEEerce in Asiaf particularlz 
in 6hinaf Sndia and Boutheast AsiaL –ention Bingaporef Kong Fong and international 
arbitration in the saEe sentence and talm oy coEpetition alEost inevitablz :oats into the 
discussionL (oth &urisdictions en&oz ,rE support yroE the business coEEunitz yor their 
pro-arbitration attitudeL The &udiciarz in Bingapore and Kong Fong generallz adopt a stance 
oy non-interyerence in the arbitration processL (oth the governEents oy Bingapore and Kong 
Fong aggressivelz Earmet the arbitration credentials oy their &urisdictionsf so Euch so that 
Eanz international arbitral organisations ,nd that it Eames sense to reach out to both 
&urisdictionsL According to the latest 2010 statistics available on the Kong Fong Snternational 
Arbitration 6entre )KFSA6C websitef KFSA6 heard 42H dispute resolution Eattersf oy which 
2q1 were arbitration EattersL The Bingapore Snternational Arbitration 6entre )BSA6C saw it 
adEinistering 1qD new arbitration cases over the saEe periodL

Sn 200Df the Snternational 6ourt oy Arbitration oy the Snternational 6haEber oy 6oEEerce 
decided to locate their Asian oNces in both Kong Fong and BingaporeL Sn deciding to do sof 
Oason jrzf the secretarz general oy the S66 6ourt stated“

)wCe  are  grateyul  yor  the  encourageEent  we  have  received  yroE  the 
governEents oy Bingapore and Kong Fong to coEe to the regionL (oth 
Bingapore and Kong Fong are recogni.ed hubs yor international dispute 
resolutionL1

Wetf both Bingapore and Kong Fong have their liEitationsf in spite oy their best eyyortsL 
Bingapore is a coEparativelz sEaller &urisdictionL St entered the international arbitration 
gaEe later than Kong FongL Kong Fong also hosts a larger pool oy arbitral eIpertiseL 
Bingapore does not have the econoEic locoEotive oy 6hina at its door-stepf powering 
its  eyyorts  to  be  Asia;s  arbitration  hub oy  choiceL  Bingapore  has also had to  reyute 
unsubstantiated claiEs that  its  &udiciarz  is  too closelz  identi,ed with the countrz;s 
long-governing political partzL2 Sn yactf Bingapore has to worm doublz hard to encourage 
yoreign corporate and entities to arbitrate in Bingaporef yor the saEe reasons these entities 
Eaz consider Kong Fong as an e5uallz attractive

alternative - pro-arbitrationf general &udicial reluctance to interyerence in arbitral decisionsf 
good coEEunication and transport linms and strong governEent support yor arbitrationL

The 6hina yactor - although largelz a boon yor arbitration in Kong Fong - coEes with its own 
baggageL jor a nuEber oy zearsf the repeated concern bz soEe 5uarters has paradoIicallz 
been Kong Fong;s proIiEitz to 6hinaf with doubts eIpressed over the prospects oy a yair trialf 
including perceptions oy bias in yavour oy 6hina related entitiesL That such views resonate 
was soEewhat evidenced on the bacm oy a two-zear KFSA6 pro&ect that ended in 200DL AiEed 
at proEoting Kong Fong as a centre yor international arbitration in the Jnited Btatesf 30 per 
cent oy those survezed opined that Kong Fong was •too close to 6hina; and that thez could 
•not get a yair trial; thereL3 The realitz oy these perceptions led a KFSA6 spomesperson to saz 
that a part oy the KFSA6;s reEit was to stress the transparencz oy Kong Fongf its adherence 
to the rule oy law and its •separate status and independent legal szsteE;LH
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Bingapore;s reputation as a world class venue yor international arbitration has attracted 
business entities yroE Sndia and to a lesser eItentf SndonesiaL BSA6;s 2010 statistics reveal 
that while 1H cases involved 6hina-related partiesf it heard 34 involving Sndia-related parties 
over the saEe periodL Bection HH oy the Sndian Arbitration and 6onciliation Act 1qq4 re5uires 
that a countrz which has signed up to the 8ew Worm 6onvention Eust be re:ected in 
Sndia;s 9Ncial Ga.ette iy an award yroE that countrz is to be rati,edL‘ Bingapore appears in 
Sndia;s 9Ncial Ga.etteL Kong Fong does notL 9ver the last 10 zears in particularf Bingapore 
has Eoved in leaps and boundsf building world class inyrastructure to support arbitrationf 
opening up the legal sector to yoreign coEpetition and building up international arbitration 
eIpertise that is arguablz on par with that oy Kong Fong todazL

As both Bingapore and Kong Fong continue to loom to scale up and Eame theEselves 
iEpossiblz attractive yor international arbitration wormf this paper tames a loom bacm at their 
respective &ournezsf tracing how both &urisdictions wormed assiduouslz to turn theEselves 
into the arbitration powerhouses that both have becoEef with a yocus on legislative evolution 
and inyrastructure developEentL
Bingapore“ late blooEer shines brightlz

The active proEotion oy international arbitration in Bingapore is a yairlz recent phenoEenonf 
dating bacm about 2‘ zearsL Bituated at the crossroads oy Boutheast Asiaf and in between 
the sea-lanes oy coEEunication that sit astride 6hina and Sndiaf Bingapore;s geographz and 
trade linms put it in a uni5ue position to Earmet itsely as the preEier arbitration hub yor AsiaL 
Sts enviable geographic location is buttressed bz a legal regiEe and legislative yraEeworm 
that is arbitration-yriendlz and ,ercelz observant oy the rule oy lawL Jnderpinning this is a 
governEent that is dedicated to proEote Bingapore as an arbitration hub yor AsiaL

Bigni,cantlzf Bingapore is also perceived bz the business coEEunitz as a neutral venue yor 
arbitrationf and the repeatedlz strong ranming oy the countrz in corruption indices underpin 
the legislative environEentL Sn turnf Bingapore;s legal regiEe is supported bz a world class 
arbitration inyrastructure in the shape oy –aIwell 6haEbersf a purpose-built yacilitz that 
houses a nuEber oy world-class arbitral institutionsL The Bingapore &udiciarz;s philosophz 
towards arbitration was Eost succinctlz captured in the 6ourt oy Appeal &udgEent in T&ong 
’erz BuEito vs Antig SnvestEents Pte ktd Q200D� BGK6 202“

An une5uivocal &udicial policz oy yacilitating and proEoting arbitration has 
,rElz tamen root in Bingapore$LThe role oy the court is now to supportf and 
not to displacef the arbitral processL

Tracing  the  evolution  and  establishEent  oy  international  arbitration  in  Bingapore 
necessitates a short trip down EeEorz laneL
The UNCITRAL Model Law’s journey to Singapore

Sn 1Dq0f an Arbitration 9rdinance was enacted yor the Btraits BettleEentsf which included the 
6rown colonz oy BingaporeL This was replaced in 1q‘3 bz a new Arbitration 9rdinance which 
was renaEed as the Arbitration Act ayter Bingapore;s independence in 1q4‘L The Act did not 
diyyerentiate between local and yoreign arbitrationsf and Eore speci,callzf countenanced a 
relativelz high level oy &udicial interventionL4 A distinction was ,rst Eade with the enactEent 
oy the Arbitration )Snternational SnvestEent 7isputesC Act oy 1qD‘ and the Arbitration )joreign 
AwardsC Act oy 1qD4L This was a response to Bingapore;s accession to the 8ew Worm 
6onvention on the Recognition and MnyorceEent oy joreign Arbitral awards 1q‘D )Eore 
coEEonlz mnown as the 8ew Worm 6onventionCL Koweverf the Arbitration )joreign AwardsC 
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Act did not establish a legislative yraEeworm yor the conduct oy arbitration in Bingapore 
involving yoreign partiesL Snsteadf it was enacted to deal with enyorceEent issues ayyecting 
arbitral awards Eade in countries that had alreadz acceded to the 8ew Worm 6onventionL The 
long-standing Arbitration Act was also aEended in 1qD‘f designed to speci,callz deal with 
doEestic arbitrationsL

The J86STRAk –odel kaw was adopted bz the Jnited 8ations 6oEEission on Snternational 
Trade kaw on 21 Oune 1qD‘L Kaving onlz recentlz reorganised and biyurcated its arbitration 
regiEes to address local and yoreign arbitrationsf the –inistrz oy kaw was tasmed to loom into 
the reyorE oy local laws on coEEercial arbitration in 1qq1L St appointed a Bub-6oEEittee 
to review arbitration legislation in Bingapore which subEitted its ,ndings in 1qq3L The 
6oEEittee loomed closelz at reports Eade bz other national law review coEEitteesf 
especiallz the Jnited FingdoE;s –ustill Reportf which had previouslz concluded that the 
–odel kaw did not oyyer a regiEe was superior to what was alreadz in eIistence in MnglandLV

Sn  recoEEending  the  adoption  oy  the  –odel  kawf  the  Bub-6oEEittee  prescientlz 
recoEEended that Bingapore had to adopt •a world view oy international arbitration; iy it 
aiEed to becoEe an international arbitration centref and could not tame the JF positionL At 
the second reading oy the (illf the parliaEentarz secretarz oy the –inistrz oy kaw observed 
that the –odel kaw would appeal to international businessEen and lawzersf particularlz 
those that would be unyaEiliar with the coEEon law and Mnglish concepts oy arbitrationf and 
that this would proEote Bingapore;s role as a growing centre yor international arbitrationLD 
Sn Oanuarz 1qq‘f the Snternational Arbitration Act was dulz passedf replacing the Arbitration 
)joreign AwardsC Act 1qD4f with soEe Eodi,cationsL

Uith the –odel kaw incorporated into the new Snternational Arbitration Actf the –inistrz oy 
kaw set up the Review oy Arbitration Act 6oEEittee in 1qqVf to assess the regiEe covering 
local arbitrationsL Jnlime the Jnited FingdoE which legislated a single coEprehensive 
arbitration yraEeworm in the yorE oy the 1qq4 Arbitration Actf the Review oy the Arbitration 
Act 6oEEittee consciouslz decided to Eaintain two separate regiEes yor arbitration in 
Bingapore - one yor local arbitrations and the other yor international arbitrationL The reason 
yor Eaintaining this distinction was to allow yor the prospect oy a higher degree oy curial 
intervention on doEestic EattersL

–ore substantivelzf it oyyered an option to parties to decide whether thez wished to •opt 
in; or •opt out; oy either regiEes bz Eaming speci,c reyerence to either the Snternational 
Arbitration Act oy the Arbitration Actf depending on each parties; desire on the eItent oy 
curial supervisionL The new Arbitration Act caEe into yorce in 2002 with a view to align the 
Act with the –odel kawf zet applzing in circuEstances where the –odel kaw did notLq Sn 
200Hf aEendEents were Eade to the kegal Proyession Act allowing individuals previouslz 
not authorised to practice law in Bingapore to represent parties in arbitration proceedingsf 
including advicef docuEentarz preparation and other assistance in relation to or arising 
out oy arbitration proceedingsL10 Beparatelzf yoreign lawzers had alreadz been allowed to 
represent parties in arbitration proceedings in cases where the governing law was not 
Bingapore law since 1qq2L11 jinallzf in 200Vf the governEent appointed a coEEittee led 
bz Oustice ’ F Ra&ah to undertame a coEprehensive review oy the legal services sector to 
allow yoreign law ,rEs to vet and drayt Bingapore law agreeEents incorporating arbitration 
clauses and advising parties on their rights and liabilities in such agreeEents both beyore 
and ayter a dispute is arbitratedL12
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Uithout doubtf the legal changes introduced in the zears in between 1qq1 and 200V 
yundaEentallz altered the arbitration landscape in BingaporeL (ut what oy Bingapore;s 
arbitration hardwareà
Infrastructure and support: building a world-class arbitration infrastructure

Bingapore;s  road  to  becoEing  a  world  class  arbitration  hub  was  bz  no  Eeans 
straightyorwardL Sn yactf the ,rst step towards establishing a concrete presence onlz occurred 
in 1qq1 with the decision to set-up the not-yor-pro,t BSA6L The BSA6 is the preEier arbitration 
institution in BingaporeL St priEarilz adEinisters cases under that subscribe to its own rulesf 
the latest version having been recentlz updated in 2010L St is also able to preside over 
arbitrations in accordance with the rules agreed to bz disputantsL The signi,cance oy the 
yorEation oy the BSA6 was that it gave Bingapore an institutional arbitration capabilitz with 
a case adEinistration arE and a trained panel oy international arbitratorsL

kocal Eedia reports are generallz unclear about when Bingapore ,rst decided to pursue its 
aiE oy Eaming Bingapore an arbitration hub in AsiaL Koweverf one article published on 30 
April 1qDV in the Eain local dailzf The Straits Timesf appropriatelz titled •Bingapore Eaz be 
arbitration centre;f does shed soEe light on when the ,rst seeds were sownL

The article reported that Uarren Fhoof then a council EeEber oy the kaw Bocietz oy 
Bingapore and the Bingapore Snstitute oy Arbitratorsf but who would later serve on the Kigh 
6ourt benchf disclosed the iEEinent establishEent oy a worming coEEittee to studz the 
possibilitz oy setting up an arbitration centre to settle international coEEercial disputesL This 
was on the bacm oy visit bz –ichael Gaudetf the then chairEan oy the Snternational 6haEber 
oy 6oEEerce )S66C 6ourt in Paris who was 5uoted as sazingf

•)wCe are verz rewarded to see that the public authorities realise that this Eight well be the 
proper tiEe to set up a centre here;L

–r Fhoo noted that the Bingapore MconoEic 7evelopEent (oard had •tamen a lot oy initiative 
in the idea; while the attornez general;s chaEbers was •verz activelz interested; and verz 
supportiveL –r Fhoof who was also yranm in his assessEents oy the arbitration landscape 
in Bingaporef was 5uoted as sazing“

S thinm it is correct to saz that Bingapore is alonef aEong the Ea&or trading 
nations in Asiaf not to have an established arbitral institutionf an institution 
that people can readilz reyer to when drayting a contract or when a dispute has 
arisen and there is a need to consider arbitration$LThe closest thing we have 
is the Bingapore Snstitute oy Arbitratorsf which was established a yew zears 
ago$L(ut the institute assists arbitrations onlz oy an ad hoc varietz and in an 
ad hoc Eanner bz providingf when re5uested to do sof a list oy arbitrators on 
its panelL13

(z the earlz 1qq0sf with a new chiey &ustice at the helEf the local &udiciarzf in its drive to 
reduce the bacmlog oy cases pursued the encourageEent oy dispute resolution through 
alternative dispute resolution )A7RCL These eyyorts included Eediation and arbitrationf and 
institutionalising the concept oy the •pre-trial conyerence;f with a view to eIplore other Eeans 
oy dispute resolution instead oy litigationL

This drive in the direction oy A7R was helpyulf as local and international businesses operating 
in Bingapore becaEe increasinglz aware oy alternative dispute resolution EechanisEs lime 
arbitrationL As the governEent wormed to Eame Bingapore arbitration yriendlz bz investing 
in institutions and updating legislationf earlz results were beginning to showL According to 
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Proyessor kawrence (oof bz the ,rst haly oy the ,rst decade oy the new centurzf Snternational 
6haEber oy 6oEEerce data revealed Bingapore to be the Eost popular arbitral seat yor S66 
arbitration in AsiaL1H The S66 Snternational 6ourt oy Arbitration also reported that Bingapore 
was one oy the top ,ve arbitrations &urisdictions in the worldL1‘

9n 21 Oanuarz 2010f Bingapore oNciallz opened –aIwell 6haEbersf the perEanent hoEe oy 
the BSA6 and oNces yor a host oy other world class arbitral institutionsL The idea oy –aIwell 
6haEbers was incubated bz the kegal Bervices Uorming Group oy the MconoEic Review 
6oEEittee in 2002f chaired bz then 7eputz PriEe –inister kee Ksien koong who stressed 
the need yor •good inyrastructure and yacilities; to Eame Bingapore a regional alternative 
dispute resolution service centreL14

(z 8oveEber  200‘f  the –inistrz  oy  kaw started planning yor  an integrated dispute 
resolution coEpleIf settled on a site and coEEenced design worm in Oanuarz 200VL 
–aIwell 6haEbers was coEpleted in Oulz 200q and the ,rst hearings toom place shortlz 
thereayterL The coEpletion oy –aIwell 6haEbers also coincided with the appointEent oy a 
new blue-ribboned BSA6 (oard coEprising nine leading arbitrators and arbitration counsel 
chaired bz the current BSA6 chairEan Proyessor –ichael PrzlesL The appointEents were 
Eade to bring a new depth to the international eIpertise oy BSA6 with a view to boost its 
international reputationL1V

Mven as worm on getting the inyrastructure in place was taming placef the AEerican Arbitration 
Association signed an agreeEent with the BSA6 in 2004 to start a &oint venturef mnown as 
the Snternational 6entre yor 7ispute Resolution )S67RCf giving Bingapore;s arbitration industrz 
a noteworthz shot in the arEL Sn 200Vf another world-renowned arbitral institutionf The 
PerEanent 6ourt oy Arbitration )P6ACf based in The Kaguef signed an agreeEent with the 
Bingapore governEent to establish a virtual hearing centre in Bingapore yor P6A casesL 
According to T&aco van den Koutf the secretarz general oy the P6A“

)tChe decision to set up a yacilitz )in Bingapore wasC a response to a Eore 
general re5uest yroE the EeEbership oy our organisation to conduct an 
outreach to the regionf and the choice oy Bingapore we considered a natural 
one because it is arbitration yriendlz and in itsely has a :ourishing arbitration 
industrzL1D

To datef  –aIwell  6haEbers houses Eanz international  arbitration institutions yroE 
Bingapore and around the worldL Apart yroE BSA6f these include the 6ourt oy Arbitration oy 
the Snternational 6haEber oy 6oEEercef the Snternational 6entre yor 7ispute Resolutionf 
the Snternational 6entre yor the BettleEent oy 7isputes )S6BS7Cf the PerEanent 6ourt oy 
Arbitrationf the kondon 6ourt oy 6oEEercial Arbitrationf the Uorld Sntellectual Propertz 
9rganisation Arbitration and –ediation 6entref  the Bingapore 6haEber oy  –aritiEe 
Arbitrationf 6hartered Snstitute oy Arbitrators and the Bingapore Snstitute oy ArbitratorsL

The eIpansion oy the arbitration space in Bingapore is also a Ea&or reason which eIplains 
the presence oy eight oy the top 10 law ,rEs in terEs oy revenue in BingaporeL 1q Sn 2010f 
it was estiEated that the nuEber oy new international arbitration cases in Bingapore was 
eIpected to rise bz up to 20 percent over the neIt yew zearsL20

Sn 2011f the BSA6 handled 1DD new casesf involving claiEs oy BZ1L32 billionL This was slightlz 
lower than in 2010f which saw the institute handle 1qD cases with the claiE aEount reaching 
BZ1L3‘ billion oy which about V0 per cent were Eulti-&urisdictional in natureL21 9n the 2011 
,guresf which were Earginallz lower that the 2010 nuEbersf BSA6 chairEan –ichael Przles 
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sounded an upbeat notef •)wCe yeel we are in the A league nowf and our total nuEber oy 
arbitrations is verz close to the kondon 6ourt oy Snternational ArbitrationL;22

Beparatelzf at the 2011 Bingapore AcadeEz oy kaw 6onyerencef 6ourt oy Appeal &udgef The 
Konourable Oudge oy Appeal Oustice ’ F Ra&ah noted that H0 per cent oy all international 
arbitrations that toom place at the BSA6 designated Bingapore law as their governing lawf 
Earming a 10 per cent increase yroE previous zearsL A siEilar trend was also observed in ad 
hoc arbitrations/ both developEents highlighting the growing eEplozEent oy Bingapore law 
in regional transactionsL Oustice Ra&ah also stressed that the developEent oy arbitration in 
Bingapore re5uired the legal coEEunitz to strive continuallz so as to Eaintain the de,ning 
yeatures oy arbitration - speedf cost and :eIibilitzL23
Playing up the India attraction

Sn 200‘f Bingapore and Sndia signed the 6oEprehensive MconoEic 6ooperation AgreeEent 
)6M6ACL Mven sof in 2004f onlz your Sndia-related arbitrations were heard at the BSA6L Sn starm 
contrastf ,ve zears later in 2011f Eost yoreign arbitrations heard in Bingapore were yroE 
SndiaL

Koweverf the large nuEber oy Sndian disputes heard at the BSA6 has not gone unnoticedL The 
kondon 6ourt oy Snternational Arbitration set up its ,rst independent subsidiarz in 8ew 7elhi 
in 200q and updated its arbitral rules in 2010f portending stiyy coEpetition with Bingapore 
in the zears to coEeL2H Mven –alazsia;s Fuala kuEpur Regional 6entre yor Arbitration has 
gone on road shows in –uEbai and 7elhi with a view to attract Sndian parties to –alazsia 
yor arbitrationL2‘

8ot that Bingapore is resting on its laurelsL Top legal representatives continue to visit Sndia 
to aggressivelz present Bingapore;s arbitration capabilitiesL kaw –inister F BhanEugaE was 
in –uEbai in 2010 to participate in a conyerence organised bz the BSA6 and spome again at 
an BSA6 conyerence later in the zear in Bingapore on Sndia as a global business destinationL 
Sn earlz 2012f at another conyerence aptlz titled •Arbitration Sndia; organised bz the BSA6 and 
the 6onyederation oy Sndian Sndustrz )6SSCf Oustice Ra&ah inyorEed delegates that all arbitral 
awards Eade bz Bingapore courts in 2011 had been upheld bz the Sndian courtsf eyyectivelz 
restating the reliabilitz oy Bingapore as a neutral venue yor arbitrationL24

Recent changes to the Snternational Arbitration Act

Bpeaming at the inaugural Arbitration 7ialogue organised bz the kaw –inistrz in 2011f 
–inister F BhanEugaE stated that Bingapore intends to be at the •leading edge oy thinming 
in international arbitrationL;2V The Einister then went on to unaEbiguouslz outline the 
governEent;s approach to arbitrationL

As S tell the arbitration practitioners we Eeetf our approach in Bingapore is“ we 
see a probleEf and where it can be solved legislativelzf we are in a position to 
do that within three to siI EonthsL jor eIaEplef in alEost everz &urisdictionf 
zou Eight get cases which soEetiEes are not consistent with how we want 
arbitration to be supportedL Ue caEe across such a case yroE the Kigh 
6ourt and the situation was sorted out legislativelz within your EonthsL That is 
the approach we tame when we have a court szsteE and &udicial philosophz 
now which is eItreEelz supportive oy arbitration as wellL Thez intervene in 
appropriate cases/ thez do not tame a coEpletelz hands-oyy approachf but 
totallz supportive and in line with international thinmingL2D

The 200q aEendEents to the Snternational Arbitration Act
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Sn line with Bingapore;s reputation as an arbitration-yriendlz &urisdictionf the Snternational 
Arbitration Act was aEended in 200qL Snterestinglzf the purpose oy the 200q Snternational 
Arbitration Act )AEendEentC (ill was tellinglz enunciated bz the Einister at the end oy the 
second reading oy the (illf Eaming it clear what the end-goal oy the governEent was“

)TCo  meep  our  Snternational  Arbitration  Act  Eodernf  eyyective  and 
arbitration-yriendlzL This will in turn help to meep Bingapore at the yoreyront as 
a top international arbitration centreL

Mven though the 1qD‘ –odel kaw underwent a revision in 2004f Bingaporef ayter consultation 
with industrz eIpertsf decided against its yull adoptionL2q Sn yactf the onlz 2004 aEendEent 
to the –odel kaw that was incorporated into the Snternational Arbitration )AEendEentC (ill 
200q was the enactEent oy the Bection 12A which eIpresslz enables a Bingapore court 
to grant interiE orders in certain circuEstancesf in yurtherance oy arbitration hearings held 
outside BingaporeL This lacuna in the law was hitherto Eost tellinglz eIposed in the case oy 
Bwiyt-jortune v –agni,ca –arine BA Q200V� 1 BkR 42q where the Bingapore 6ourt oy Appeal 
held that it did not have the power to grant interiE orders to support such arbitrationsL

Sn concert with the Bingapore courts; approach to EiniEise curial intervention involving 
international arbitration hearings held in Bingaporef the scope oy section 12A is liEited onlz 
to interiE Eeasures in support oy arbitrationf such as interiE in&unctions to preserve assetsL 
These interiE in&unctions do not eItend to procedural or evidential Eatters which deterEine 
the conduct oy the arbitration such as discoverzf interrogatories or securitz yor costsL30 
Koweverf a reluctance towards curial intervention does not preclude the Bingapore courts; 
yroE assisting in the arbitral tribunalf particularlz when the latter has no power to actL

The 200q aEendEents to the Snternational Arbitration Act also saw the Eodernisation oy the 
de,nition oy an •arbitration agreeEent; which now covers •electronic coEEunication;L Uhile 
the Act reyers to phzsical written yorEs oy coEEunication lime lettersf teleIesf telegraEsf 
etcf it also covers •electronic coEEunications; such as electronic Eail and electronic data 
eIchangeL

The  third  mez  aEendEent  to  the  Snternational  Arbitration  Act  in  200q  covered  the 
authentication oy •Eade in Bingapore; awardsL This was in response to industrz yeedbacm 
that soEe parties were not able to enyorce Bingapore awards overseas as yoreign courts 
re5uired the awards to be authenticated beyore enyorceEentL The aEendEent allows the 
Einister oy law to prescribe designated bodies and institutions to authenticate awards Eade 
in BingaporeL
The 2011 amendments to the International Arbitration Act

Mven though the Snternational Arbitration )AEendEentC Act 200q caEe into yorce in 2010f bz 
late 2011f the –inistrz oy kaw launched another public consultation eIercise on additional 
aEendEents to the Snternational Arbitration Act and proposed the enactEent oy a joreign 
kiEitation Periods Act )jkPAC that would applz to arbitrationL The language eEplozed bz 
the –inistrz in the public consultation paper was noteworthzL Acmnowledging Bingapore 
as a global venue yor arbitrationf the public consultation paper 5uoted a 2010 Uhite Y 
6aseü=ueen –arz studz which yound that Bingapore was Asia;s top arbitration destinationL 
The =ueen –arz survez assessed a nuEber oy criteriaf especiallz yactors which in:uence the 
choice oy lawf choice oy seatf choice oy arbitrators and arbitral institutionsL Snsoyar as the seat 
oy arbitration was concernedf it was noteworthz that the survez respondents rated national 
arbitration lawsf a &urisdiction;s record oy enyorcing arbitration agreeEents and awardsf and 
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the perceived neutralitz and iEpartialitz oy the &urisdiction as the Eost iEportant yactorsL 
Bingapore scored highlz in each categorzL31

30 per cent oy the survez respondents listed kondon as their preyerred seat oy international 
arbitrationf yollowed bz Geneva with q per centL Bingapore was ranmed alongside Tomzo and 
Paris with V per cent listing it as their preyerred seatf ahead oy 8ew WormL The yact that 
Bingapore was not even on the previous =ueen –arz survez in 2004 is indicative oy the 
progress Eade bz the countrz in proEoting itsely as an international arbitration hubL

jour changes to the Snternational Arbitration Act were proposed in the Snternational 
Arbitration Act )2011C AEendEent (illL32 Sn its current yorEf the Snternational Arbitration 
Act onlz recognises arbitration agreeEents Eade in writingf a point that does not accord 
with coEEercial realitz in cases where arbitration agreeEents are oyten concluded orallzf 
and put into writing laterL The proposed changes are in line with the 2004 –odel kawf or the 
•hzbrid approach;f which eItends the Snternational Arbitration Act;s application bz anz Eeansf 
including bz conduct and orallzf as long as their content is recorded in anz yorEL

Becondlzf the Snternational Arbitration Act does not perEit a Bingapore court to ad&udicate 
the decisions oy arbitration tribunals that rule the yorEer have no &urisdiction hear a disputef 
ief negative &urisdictional rulingsL This is in contrast to the Bingapore courts; abilitz to review 
positive &urisdictional rulingsf where arbitral tribunals rule that a Bingapore court can hear 
the dispute in 5uestionL The kaw –inistrz;s view was that an ine5uitz is &ust as limelz to 
arise yroE a negative &urisdictional ruling as it is yroE a positive &urisdictional rulingL The 
aEendEent seems to allow parties to have recourse to Bingapore courts in respect oy both 
positive and negative &urisdictional rulingsL AEending the Snternational Arbitration Act to 
allow yor negative &urisdictional rulings would diyyer yroE the –odel kaw position tamen bz 
the 6ourt oy Appeal in PT Asuransi Jasa Indonesia (Persero) v Dexia Bank BA Q200V� 1 BkR_ 
‘qV which interprets article 14)3C to allow appeals onlz with respect to positive rulings on 
&urisdictionL33

Thirdlzf the –inistrz oy kaw seems to eEpower arbitral tribunals with the power to award 
siEple or coEpound interest on Eonies claiEed in arbitrations and orders yor one partz to 
paz the other partz;s legal costsL St is noteworthz that the –inistrz;s public consultation paper 
at paragraph 13 revealed that the drayt provision was based on section Vq oy the Kong Fong 
Arbitration 9rdinance 2010L

The ,nal substantive aEendEent covers the appointEent oy the •eEergencz arbitrator; 
which was introduced bz the BSA6 Rules 2010L The proposal seems to ensure that an order to 
appoint an eEergencz arbitrator is enyorceable under the Snternational Arbitration Actf as the 
current legal status oy eEergencz arbitrators and the enyorceabilitz oy their interiE orders is 
unclearL

Sn concert with these latest aEendEentsf the introduction oy the jkPA seems to clariyz which 
countrz;s liEitation laws applz to disputes that are litigated in Bingapore )either through court 
or arbitrationCf but which are governed bz another countrz;s lawsL The –inistrz oy kaw has 
recoEEended that the law which governs the dispute should applzL

A yascinating canard to the latest public consultation eIercise is the –inistrz oy kaw;s 
readiness to :oat trial balloons yor coEEentarz and criticisEL Uhile not proposing the 
speci,c aEendEentsf the –inistrz is considering aEending the Snternational Arbitration Act 
to allow partiesf bz agreeEentf to waive their right to set aside arbitration awardsf eyyectivelz 
eIcluding the prospect oy appeal to the courtsL St is noteworthz that the –inistrz reyerred to 
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the new jrench Arbitration Act which contains that verz provision in article 1‘22f so as to 
bring ,nalitz to disputes between partiesL Another trial balloon :oated in the recent eIercise 
involved a Eove awaz yroE the doctrine oy chaEpertz to allow the 5uali,ed use oy third 
partz yunding to yund litigation and arbitrationL The 2011 aEendEents to the Snternational 
Arbitration Act were read in ParliaEent a second tiEe on q April 2012 and passed without 
changesL

The  –inistrz;s  desire  to  meep  pace  with  international  developEents  reiterates  the 
pro-arbitration yraEeworm that Bingapore seems to build uponf so as to meep pace with other 
world-class arbitration &urisdictions around the worldL That it will do so is hardlz in doubtL
Kong Fong“ Asia;s Eost established arbitration venueà

Kong Fong has been the repeatedlz ranmed as the world;s yreest econoEzL Sts long and deep 
historz oy coEEerce parallels its status as one oy Asia;s Eost Eature legal &urisdictionsL Sn 
its 2011 MconoEic jreedoE oy the Uorld annual reportf the jrasier Snstitute ranmed Kong 
Fong in ,rst place yor econoEic yreedoEf a position it has retained yor the last 33 zearsL-
3H Kong Fong was also ranmed as the world;s Eost coEpetitive econoEz bz the World 
Competitiveness Yearbook 2011 published bz the Snternational Snstitute yor –anageEent 
7evelopEentL3‘

Kong Fong;s &udiciarzf in particularf its 6ourt oy jinal Appeal is served bz pre-eEinent lawzers 
yroE Kong Fongf including serving BupreEe 6ourt &udges yroE the Jnited FingdoE and 
retired 6hiey Oustices yroE AustraliaL St is hoEe to Eore than Df000 lawzers with nearlz 1f300 
registered yoreign lawzers yroE 2D &urisdictionsL34Snyrastructure reEains second to nonef 
and its coEEunication and transport linms are world classL

Sn spite oy Eisgivings about 6hina and the role (ei&ing plazs in deterEining econoEic policz 
in Kong Fongf business con,dence has reEained high even ayter 1qqVf when Kong Fong 
was returned to 6hinaL Kong Fong reEains a global ,nancial centre and has stucm to the 
coEEon law szsteEL St is also a separate custoEs territorz yroE the rest oy 6hinaL Sts 
eIistence as a Bpecial AdEinistrative Region oy 6hina has not stopped the eEplozEent oy 
coEEon law precedents and various international treatiesL 6ovenants on the protection oy 
yundaEental rights have been incorporated into Kong Fong lawL Arbitral awards in Kong 
Fong are enyorceable in 6hina because oy a Eutual legal assistance arrangeEent signed in 
1qqqL

Sn yactf Kong Fong;s gravitas as an international arbitration centre under the •one countrzf 
two szsteEs; principle has increasedf as it oyyers an ideal place yor international arbitration 
bodies interested in the 6hina-related wormL Sn 2010f Kong Fong signed a cooperation 
agreeEent with the 6hina 6ouncil yor the ProEotion oy Snternational Trade - one oy the 
aiEs oy which was to strengthen cooperation between Kong Fong;s arbitral institutions and 
their 6hina-based e5uivalents lime the 6hina Snternational MconoEic and Trade Arbitration 
6oEEission )6SMTA6CL3V jor its part (ei&ing continues to render •unwavering support to 
Kong Fong as a Eatter oy national policz and interestsL;3D The –ainland and Kong Fong 
6loser MconoEic Partnership AgreeEent )6MPACf a yree-trade agreeEent privileges Kong 
Fong products with .ero iEport tariyys into 6hinaf and is one oy the econoEic uEbilical cords 
that Eame Kong Fong a gatewaz to the burgeoning growth in 6hinaL Tellinglzf in the words 
oy Becretarz oy Oustice Uong Wan kungf •6hina is Eaming yull use oy Kong Fong;s strength in 
the legal ,eld to enhance its own econoEic interests in the global arenaL;3q
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kime Bingaporef a peem into the past tells a yascinating storz oy Kong Fong;s evolution into a 
preEier arbitration centre in AsiaL
Tracing Hong Kong’s arbitral evolution

The colonz oy Kong Fong introduced its ,rst Arbitration 9rdinance in 1DHHf which gave 
the presiding Governor wide powers to reyer anz civil dispute to arbitrationL 6uriouslzf the 
9rdinance was not passed as an alternative to litigation but as a Eain Eeans oy dispute 
resolution since no civil litigation szsteE eIisted in Kong Fong in 1DHHL Sn yactf it was enacted 
as an interiE Eeasure until a legal szsteE toom root in the colonz and powers granted to 
the Governor would cease ayter the appointEent oy a BupreEe 6ourt &udge in Kong FongL 
Jnyortunatelz as the 9rdinance was not sanctioned bz kondonf the 6olonial 9Nce rendered 
it otiose about ,ve Eonths ayter its enactEentL H0

St was onlz with the enactEent oy the 6ivil AdEinistration oy Oustice )AEendEentC 9rdinance 
in 1D‘‘ that arbitration as an alternative Eeans oy dispute resolution was recognised in Kong 
FongL The 1D‘‘ 9rdinance reEained on the Kong Fong statute booms until 1q01L St was 
,nallz repealed in 1q01 bz the 6ode oy 6ivil Procedure which incorporated Eanz provisions 
yound in the Mnglish Arbitration Act oy 1DDqL The yorEer was in turn repealed in 1q‘0 bz the 
BupreEe 6ourt )AEendEentC 9rdinanceL

The Kong Fong Arbitration 9rdinance )6ap 3H1C oy 1q43 was the ,rst coEprehensive 
arbitration legislation yor the colonz containing provisions that applied to doEestic and 
international arbitrationsL (ased on the Mnglish Arbitration Act oy 1q‘0f it would reEain in 
yorce until 2011L Sn the case oy a doEestic arbitrationf the 9rdinance gave the courts a 
discretion to staz court proceedingsL Sn an international arbitrationf howeverf a staz was 
EandatorzL Uhile reEaining the bacmbone oy Kong Fong;s arbitration regiEe yor alEost 
‘0 zearsf it was aEended a nuEber oy tiEes to support trulz international arbitration in 
Kong Fongf rather than reEaining distinctlz Mnglish-basedL Sn 1qV‘f the 6onvention on the 
Recognition and MnyorceEent oy joreign Arbitral Awards was also incorporated into the 
9rdinanceL

Sn 1qVqf Attornez General Oohn GriNths =6 appointed a kaw ReyorE 6oEEission to assess 
what new provisions ought to be included into the Kong Fong Arbitration 9rdinanceL The 
,ndings oy the 1qD1 Report on 6oEEercial Arbitration led to the Arbitration )AEendEentC 
9rdinance becoEing law in 1qD2f and it Earmed the ,rst tiEe Kong Fong;s arbitration laws 
transitioned yroE the arbitration laws oy MnglandL

Bhortlz thereayterf the attornez general channelled his eyyorts to see how Kong Fong could 
develop into an international arbitration centreL A steering coEEittee was set up under the 
late Oustice 7avid Kunter coEprising two sub-coEEittees/ one to studz the ,nancial viabilitz 
oy a Kong-Fong based international arbitration centre and the other to loom at what rules it 
should adoptL
Born in the private sector: the Hong Kong International Arbitration Centre

The 6oEEittee proposed arbitration yacilities to be provided bz private institutions in 
addition to courses provided bz tertiarz institutions to teach arbitration law and practiceL-
H19n the ,nancial yrontf about KFZ1L‘E was raised yroE the private sectorf with the 
governEent Eatching the contribution dollar yor dollarLH2 The governEent also set aside 
a :oor oy the old 6entral –agistracz (uilding yor the KFSA6f a coEpanz liEited bz guarantee 
subse5uentlz granted charitable statusf which heard its ,rst arbitrations hearing yroE 
BepteEber 1qD‘L The lacm oy eIperienced arbitrators was addressed bz legislative changes 
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that enabled &udges and civil servants to accept appointEents as arbitrators in Kong FongL-
H3

Sn the late 1qD0sf the ,nancial capital that led to the establishEent oy the KFSA6 was running 
outL As a resultf in –arch 1qq0f the jinance 6oEEittee oy the kegislative 6ouncil eItended 
a one-tiEe grant oy KFZ1qL1E yroE which the institution draws an investEent incoEeL Uith 
,nancial hurdles out oy the wazf the KFSA6 Eade representations to the governEent yor 
larger preEises as KFSA6;s growth had rendered the Arbuthnot Road preEises inade5uateL 
Ayter introducing the –odel kaw in 1qq0f ‘H cases were heard at the KFSA6L Sn 1qq2f the 
nuEber oy adEinistered cases grew rapidlz to 1D‘ casesLHH

Sn responsef the Kong Fong governEent dulz oyyered KFSA6 haly oy the 3Dth :oor at 
MIchange B5uareL Todazf with the increase in the nuEber oy arbitrations coEing to Kong 
Fongf yurther eIpansion and reyurbishEent oy the KFSA6 is alreadz underwazf with the entire 
3Dth :oor to be tamen up bz the KFSA6f with a total :oor space oy over 1200 s5uare Eetresf 
eyyectivelz doubling its current si.eLH‘

Uith the adoption oy the J86STRAk –odel kaw in 1qD‘f the kaw ReyorE 6oEEission set up 
a specialist sub-coEEittee to consider whether Kong Fong should adopt the –odel kawL 
Sn BepteEber 1qDVf the 6oEEission recoEEended the adoption oy the –odel with Einor 
aEendEentsL The –odel kaw was yorEerlz enacted as the Arbitration )AEendEent 8oL 1C 
9rdinance 1qDqf and it was incorporated as the jiyth Bchedule to the Arbitration 9rdinanceL 
The 6oEEission gave a nuEber oy reasons yor doing soLH4 AEongst othersf adoption oy the 
–odel kaw provided a sound yraEeworm yor international arbitration and Kong Fong would 
bene,t as a growing centre oy international arbitrationL Sn its proposalsf the 6oEEission also 
recoEEended that perEanent yunding be set aside yor the KFSA6 and that it be yorEallz 
recognised as a part oy Kong Fong;s arbitration laws with a view to proEote it as a Kong 
Fong institution noEinated in arbitration clausesL

Sn 1qq2f the attornez general put together a coEEittee oy the KFSA6 under the chairEanship 
oy Oustice 8eil Faplan to loom into the prospects oy aEendEents to the Arbitration 9rdinance 
in concert with the –az 1qq1 release oy a new drayt Arbitration Act in the Jnited FingdoEL 
St was on this coEEittee;s recoEEendations that the Arbitration 9rdinance underwent 
another signi,cant update in 1qqV with the enactEent oy the Arbitration )AEendEentC 
9rdinance 1qq4f a yew Eonths beyore Kong Fong reverted to the People;s Republic oy 6hina 
)PR6CL

A nuEber oy new provisions were introduced to eItend partz autonoEz and to liEit the 
eItent oy curial intervention in arbitrationsL A new Bection 2AA was also introduced stating 
the ob&ects and principles oy the Arbitration 9rdinance - to yacilitate the yair and speedz 
resolution oy disputes bz arbitration without unnecessarz eIpensesL Bection 2AA)2C which 
outline the principles oy the 9rdinance stated that parties should be yree agree how a dispute 
was settled bearing in Eind the public interest and that the court;s curial powers are as 
detailed bz the 9rdinanceL The coEEittee also recoEEended a yundaEental reyorE oy the 
Arbitration 9rdinance yor the long-terEL Koweverf as this proposal was signi,cantlz Eore 
coEpleI that the surgical aEendEents oy speci,c aEendEents to the 9rdinancef it was 
held in abezancef ultiEatelz onlz seeing the light oy daz in 2011L

The 1qqV handover did present one iEportant probleEL The return oy Kong Fong to 6hinese 
sovereigntz Eeant that in the ezes oy the 8ew Worm 6onventionf Kong Fong was no longer 
a separate &urisdictionL This Eade it iEpossible to enyorce a Eainland 6hina award in Kong 
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Fong and a Kong Fong award in Eainland 6hina ayter 30 Oune 1qqVL The Eatter was 
resolved nine dazs beyore the handoverf when both &urisdictions signed a EeEoranduE 
oy understanding )–9JC mnown as the •ArrangeEent concerning –utual MnyorceEent oy 
Arbitration Awards between –ainland and the Kong Fong BAR;L The –9J iterated that courts 
oy Kong Fong would agree to enyorce awards Eade with reyerence to the arbitral laws oy the 
PR6L kimewisef PR6 courts would agree to enyorce awards Eade in Kong Fong in accordance 
with the Arbitration 9rdinanceL The provisions oy the –9J were dulz incorporated in the 
Arbitration )AEendEentC 9rdinance 2000L
Towards a uni,ed arbitration ordinance

Sn 1qqDf the Kong Fong Snstitute oy Arbitrators sought to loom into the prospects oy a 
unitarz regiEe to that would applz the –odel kaw to doEestic and international arbitration 
agreeEents as recoEEended bz the 1qq2 6oEEittee on Arbitration kaw oy the KFSA6L Thez 
established a 6oEEittee on Kong Fong Arbitration kawf supported bz the KFSA6 and the 
secretarz oy &usticeL Their terEs oy reyerence were to operationalise the recoEEendation oy 
the 1qq2 6oEEittee which proposed that“

LLL The Arbitration 9rdinancef  6apL  3H1f  as aEended bz the QArbitration 
)AEendEentC 9rdinance )8oL V‘ oy 1qq4C�f should be coEpletelz redrawn 
in order to applz the –odel kaw e5uallz to both doEestic and international 
arbitrationsf  and arbitration  agreeEentsf  together  with  such additional 
provisions as are deeEedf in the light oy eIperience in Kong Fong and 
other –odel kaw &urisdictionsf both necessarz and desirableL Sn the processf 
the legislation would meep pace with the needs oy the Eodern arbitration 
coEEunitz/ doEesticallz and globallzf and would yree Kong Fong yroE the 
outdated and illogicallz arranged Mnglish Arbitration Acts Q1q‘0-1qVqf now 
repealed�f  and the large bodz oy case law on which their  interpretation 
dependsLHV

9n the need yor a unitarz regiEef the coEEittee cited a nuEber oy advantagesL jirstf the 
5uestion oy whether the local or international regiEe applies is avoidedL Becondlzf a unitarz 
regiEe was in meeping with the international trend oy reducing curial intervention in all yorEs 
oy arbitral proceedingsL Thirdlzf the international character oy business in Kong Fong and 
the eIistence oy a unitarz regiEe would enable the both the business coEEunitz and the 
legal proyession to operate an arbitration regiEe that is in line with international arbitration 
developEent and practicesL jinallzf the –odel kaw would also attract lawzers yroE civil lawf 
not &ust coEEon law &urisdictionsLHD

Ayter ,ve zears oy worm and consultationf the coEEittee subEitted its ,nal report in 
April 2003 to the secretarz oy &usticeL The report also eItended the scope oy application 
bezond •coEEercial arbitration; bz reyerring speci,callz to •an arbitration under an arbitration 
agreeEent;f unlime the –odel kaw which reyers speci,callz to in article 1)1C to •international 
coEEercial arbitration;LHq

Sn Oune 200‘f the 7epartEent oy Oustice sought the input oy the EeEbers oy the kegislative 
6ouncil Panel on AdEinistration oy Oustice and kegal Bervices )AOkBC on the coEEittee;s 
reportL Uith the AOkB; supportf a 7epartEent oy Oustice 7epartEental Uorming Group was 
established to iEpleEent the report recoEEendationsL A consultation paper was published 
in 7eceEber 200V and yeedbacm was sought on the proposals Eade in the paper as well as 
the 7epartEent oy Oustice;s consultation drayt Arbitration (ill )Arbitration (ill 200VCL The latter 
was unaEbiguous about the principal rationale oy the (ill - one oy which was to reinyorce and 
proEote Kong Fong as a leading regional centre yor legal services and dispute resolutionL‘0
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The paper was circulated to 40 entities including arbitration institutionsf governEent 
departEentsf  legal  representatives  and  to  varietz  oy  private  bodiesL  –ore  than  H0 
subEissions were received and the worming group dulz considered all subEissionsf which 
were in turn tamen into account bz the 7epartEent oy OusticeL Ayter soEe revisions in light 
oy yeedbacmf the Arbitration (ill 200Vf was then tabled beyore the kegislative 6ouncil in Oune 
200q as the Arbitration (ill 200qL The (ill;s coEEittee held 13 Eeetings yroE Oulz 200q to 
–az 2010 to deliberate the Arbitration (ill 200q and soEe coEEittee stage aEendEents to 
the 200q (ill were introducedL‘1 BoEe oy the highlighted aEendEents were as yollows‘2“

” 6lause 1D)2C)aCoy the Arbitration (ill 200q was aEended to perEit publicationf 
disclosure or coEEunication oy inyorEation involving arbitral proceedings or an 
award iy it was to establish a legal right or interest oy a partz or enyorcing or challenging 
an award in court either within or outside Kong FongL

” The reyerence to a •written agreeEent; in clause 32 was replaced bz •arbitration 
agreeEent; to clariyz that the provision applied to the appointEent oy a Eediator as 
provided bz the arbitration agreeEentL

Uhile the legal industrz had been proposing a unitarz arbitration regiEe since the Eid-1qq0sf 
the new Arbitration 9rdinance also included a set oy optional provisions in schedule 2L These 
allow parties to opt-in to soEe or all oy the provisions which cover doEestic arbitrations 
under the previous Arbitration 9rdinanceL The eIistence oy schedule 2 was essentiallz a result 
oy lobbzing bz the local construction industrzL As a resultf the provisions under Bchedule 2 
will applz yor siI zears until 201Vf iy an arbitration agreeEent provides that it is a •doEestic 
arbitration;L‘3 Bchedule 2 buttresses the view oy soEe legal Einds that the new Arbitration 
9rdinance is better conceived as evolutionarz rather than revolutionarz aiEed at balancing 
the needs oy all partiesL‘H

The  new  Arbitration  9rdinance  also  contains  provisions  that  eIplicitlz  deal  with 
con,dentialitz in arbitral proceedings and awardsL This Eames Kong Fong the ,rst Asian 
&urisdiction to include such provisions in its arbitration regiEeL The onlz other &urisdictions 
worldwide that have eIpress con,dentialitz are 8ew +ealandf Australiaf Bcotland and BpainL-
‘‘ Snsoyar as the publication oy awards are concernedf the new Arbitration 9rdinance allows 
yor this ayter parties give their consent to do soL

Uhile the iEpending introduction oy a unitarz regiEe was debatedf discussed and re,nedf 
the Snternational 6ourt oy Arbitration oy the Snternational 6haEber oy 6oEEerce decided to 
open two new Asia oNces in 200Df one in Bingapore and the other in Kong FongL The S66 has 
opened a Becretariat oy the 6ourt in Kong Fong coEplete with a case EanageEent teaE to 
oversee and adEinister Asian cases under the S66 Rules oy ArbitrationL‘4
China and beyond: boon or bane?

Going yorwardf the econoEic opportunities ayyorded bz Eanz 6hinese cities will meep Kong 
Fong;s arbitral coEEunitz bu..ingL Sn 7eceEber 2011f during an address in Beoulf Kong 
Fong;s Becretarz yor Oustice Uong Wan kung put on record the intention to develop Kong 
Fong into the international arbitration hub oy the Asia-Paci,cL To this endf the secretarz oy 
&ustice cited the signi,cant support Kong Fong has received yroE the 6hinese governEent 
and 6hina;s ’ice PreEier ki Fe5iangf reyerring to initiatives iEpleEented in the 6hinese 
citz oy =inghai to encourage arbitral institutions in Kong Fong to provide their services to 
6hinese corporates with a view to popularise the use oy Kong Fong law to settle coEEercial 
disputesL‘V
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The coEEents oy the secretarz yor &ustice in Beoul also reveal the desire yor a deeper 
engageEent in the arbitration realE with Bouth ForeaL Kis reEarms were unaEbiguouslz 
direct“

S understand Forean businessEen have been resorting to arbitration to resolve 
disputes yor a long tiEeL jor international arbitrationsf Eanz oy zou are users 
oy the S66;s yacilitiesL The Forean legal coEEunitz is active on the arbitration 
sceneL This is certainlz an area where closer co-operation between Kong Fong 
and Forea can be Eutuallz bene,cial and yurther eIploredL‘D

Kong Fong nonetheless yaces a perception probleE when it coEes to 6hinese awardsL 
Sn 2011f this was tangentiallz raised in the case oy 7eEocratic Republic oy the 6ongo v 
jG KeEisphere Associates jA6’ 8os ‘f 4 Y V which clari,ed the law covering sovereign 
iEEunitz in Kong FongL 9n the one handf the court stated that while iEEunitz applied to 
the enyorceEent oy court &udgEents and arbitral awardsf thez would not applz to arbitral 
proceedingsf Eeaning sovereign iEEunitz cannot be pleaded as a bar to the &urisdiction oy 
an arbitral tribunalL 9n the other hand howeverf the 5uestion reEains whether the courts in 
Kong Fong could be prevented yroE eIercising supervisorz &urisdiction over a Kong Fong 
arbitration on the grounds oy sovereign iEEunitzL Mven though the latter issue was not 
addressed bz the courtf soEe have argued that a claiE oy sovereign iEEunitz would not 
stop the courts in Kong Fong yroE eIercising supervisorz &urisdictionL‘q M5uallzf soEe argue 
that it is unlimelz that state-owned 6hinese corporations would be allowed to run a sovereign 
iEEunitz claiE a Kong Fong courtL40

Kong Fong;s Becretarz oy Oustice Uong Wan kung also weighed in on the sub&ect in speech 
Eade on the occasion oy the 9pening oy the kegal Wear in Oanuarz 2012“

jollowing the &udgEentf 5uestions have been raised on the enyorceabilitz oy arbitral awards 
in Kong FongL ’iews such as those suggesting that –ainland state-owned enterprises stand 
to en&oz absolute iEEunitz in Kong Fong bz virtue oy this decision are Eisconceivedf as a 
–ainland state-owned enterprise is siEplz not an entitz oy a yoreign stateL jurtherf the yact 
is arbitration cases ayyecting yoreign states are yew in Kong Fongf and legislation has been 
introduced or enacted in &urisdictions such as the JF and the JB to curb activities oy buzing 
and enyorcing sovereign debts incurred bz developing countriesL Sn anz eventf parties are 
now better placed to organise their ayyairs when the law has been put bezond doubtL41

M5uallz noteworthzf in light oy doubts about Kong Fong as a neutral arbitral venue in Eainland 
6hina-related casesf the 6ourt oy Appeal decision in Shandong Hongri Acron Chemical Joint 
Stock Company Limited v PetroChina International (Hong Kong) Corporation Limited 6A6’ 
31ü2011 went soEe waz to addressing concerns oy a 6hina biasL42 Sn that casef the 6ourt 
oy Appeal enyorced an arbitration award rendered against a Eainland 6hina state-owned 
coEpanzf s5uarelz addressing the point about &udicial independence and an alleged &udicial 
bias towards 6hinaL43

The perception oy Kong Fong;s neIus with 6hina is limelz to be watched verz closelz bz 
the arbitral coEEunitz in the zears to coEef but iy Kong Fong Eaintains its pro-arbitration 
norEsf these perceptions are unlimelz to lead to anz decrease in its popularitz as an arbitral 
seat oy choiceL As the legal coEEunitz coEes to terEs with the new Arbitration 9rdinancef 
the KFSA6 is also due to introduce new rules oy procedureL These Eeasures should ensure 
that Kong Fong;s arbitration regiEe reEains up-to-date and attractive to business yor zears 
to coEeL
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That saidf the real test yor Kong Fong will rest on how successyul Kong Fong is in attracting 
clients yroE countries lime Foreaf which are signi,cantlz closer to it than Bingaporef to settle 
arbitration disputesL Sy Kong Fong Eanages to assuage perceptions aEong the international 
business coEEunitz oy its 6hina biasf it would stand out as the arbitration capital oy AsiaL 
Jntil thenf with the induction oy the new Arbitration Act into law and coupled with the 
increasing caseload oy both the KFSA6 and the Kong Fong branch oy the S66 secretariatf 
Kong Fong is limelz to be seen as the venue oy choice involving disputes between 6hinese 
and Uestern coEpaniesL4H
6onclusion

The theEe oy coEpetition has de,ned Bingapore and Kong Fong;s arbitration eyyorts over 
the last yew zears in particularL This is unlimelz to go awaz anztiEe soonL A putativelz 
arbitration-unyriendlz &udgEent in Kong Fong or Bingapore in the yuture will inevitablz 
generate coEEentaries that devote a line or two yor the reader to consider the other as a 
better arbitration destinationL kimewisef a pro-arbitration &udgEent in either &urisdiction Eaz 
well be aEpli,ed and eEplozed as an agent oy one-upEanshipL

Koweverf Eissing in the talm oy coEpetition is a Euch Eore obvious realitz - that econoEic 
growth in Asia has powered both Kong Fong and Bingapore into the league oy preEier and 
top international arbitration destinations oy the worldL This realitz was perhaps captured 
Eost succinctlz bz 7r –ichael Przlesf chairEan oy the BSA6f •)iCt is not surprising at all that 
the nuEber oy international arbitrations in Asia is increasing 5uite nicelzL St;s due to the 
econoEic developEent oy the regionL;4‘ Bpeaming to The Australianf 7r Przles also added 
that Bingapore was bene,tting yroE an un&usti,ed year aEong soEe JB corporations that 
6hina Eight interyere in arbitrations conducted in Kong FongL44

Sn yactf the Asian arbitration pie is onlz limelz to grow yurtherL kast zearf Bingapore kaw –inister 
F BhanEugaE even oyyered to support the Fuala kuEpur Regional 6entre yor Arbitration 
)FkR6AC which ironicallzf was the ,rst regional arbitration centre in Asiaf having been set 
up in 1qVDL4V Buch sznergistic thinming is limelz bene,t both Bingapore and –alazsiaL Kis 
counterpartf –alazsian kaw –inister 8a.ri A.i. was also 5uoted as sazing that disputes 
in niche areas lime SslaEic banming and SslaEic ,nancial Eatters are limelz to be arbitrated 
in Fuala kuEpurL Ke addedf •Bingapore and Fuala kuEpur are too nearL Ue Eight as well 
have a good understanding and cooperationL Sts better to worm together rather than start 
coEpetingL;4D Uhile it reEains to be seen iy Kong Fong or Bingapore will go down this roadf 
healthz coEpetition between two oy the world;s yreest econoEiesf at the centre oy the Eost 
econoEicallz dznaEic region in the world todazf should not be uneIpectedL
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The  release  oy  the  new  arbitration  rules  oy  the  6hina  Snternational  MconoEic  and 
Trade Arbitration 6oEEission )6SMTA6C in jebruarz this zear was the Eost signi,cant 
developEent yor yoreign parties in 6hina this past zearL Although the aEendEents are less 
signi,cant than the changes Eade in the 200‘ version oy the rulesf the new rulesf which 
caEe into yorce on 1 –az 2012f are nonetheless consistent with a steadz pattern oy the 
internationalisation oy 6hinese arbitral practice and procedureL

Buch developEents are not surprising given the continued popularitz oy arbitration yor 
resolving coEEercial disputes in 6hinaf and oy the increase in 6hina-related arbitration cases 
in generalL 8everthelessf and despite thisf the law oy the People"s Republic oy 6hina )PR6Cf and 
speci,callz 6SMTA6 arbitrationf continue to deEonstrate their own distinctive peculiaritiesL

This chapter highlights the mez arbitration developEents and trends since 2011 in 6hinaL
6SMTA6 caseload

6SMTA6 has yor Eanz zears been the leading arbitration coEEission yor yoreign-related 
arbitrations in 6hinaL1 Sn recent zearsf its arbitration caseload has been increasingf although 
the recent nuEber oy yoreign-related cases as a percentage oy total cases is Euch lower 
than in previous zears )yor eIaEplef yor the period yroE 2002 to 200Hf 6SMTA6"s caseload 
consisted oy Eore yoreign-related than doEestic casesCL According to 6SMTA6f this is due to 
Eanz disputes now involving yoreign parties that have established &oint ventures and whollz 
yoreign-owned enterprises which are categorised as doEestic disputesL

According to 6SMTA6f in 2011 it accepted 1H3‘ casesf oy which q4‘ were doEestic cases and 
HV0 were yoreign-related casesL2 Around q0 per cent oy these cases were resolved under the 
auspices oy 6SMTA6 )ief a ,nal award was renderedf or the arbitration was resolved yollowingf 
yor eIaEplef a successyul EediationCL 9ver the last ten zearsf 6SMTA6"s total caseload has 
Eore than doubledL Koweverf 6SMTA6 did suyyer a sEall dip in its caseload ,gures in 2010f 
whichf according to 6SMTA6f was caused bz yewer contracts being entered into and parties 
deciding to settle their disputes without recourse to arbitrationf both oy which were in part 
due to the eyyects oy the econoEic crisisL 6SMTA6 eIpects its caseload to increase yurther 
in 2012f in parallel with the eIpected econoEic recoverz and an increase in the nuEber oy 
investEent contracts being entered into which reyer disputes to 6SMTA6 arbitrationL
Revised 6SMTA6 Panel oy Arbitrators

6SMTA6 revises its Panel oy Arbitrators everz three zearsL A new Panel oy Arbitrators 
becaEe eyyective on 1 –az 2011L St consists oy &ust under 1f000 arbitratorsf oy which 
yoreign arbitrators now Eame up approIiEatelz 2‘ per centf although the nuEber oy yoreign 
arbitrators actuallz accepting 6SMTA6 arbitration appointEents continues to be lowL Jnder 
the 6SMTA6 rulesf howeverf parties can onlz noEinate or appoint arbitrators yroE outside the 
Panel oy Arbitrators bz agreeEentf and sub&ect to con,rEation bz the chairEan oy 6SMTA6L
The new 6SMTA6 arbitration rules

To Eeet the deEand yor 6hina-related arbitrations and to iEprove its arbitration proceduref 
6SMTA6 issued its revised arbitration rules in jebruarz 2012f ayter a longer than eIpected 
drayting processL The new rules coEe into yorce on 1 –az 2012f seven zears ayter the 
previous editionL

6SMTA6"s new arbitration rules eIpand on previous iEproveEents to its arbitration procedure 
through new yeaturesL These yeatures are in line with Eodern international arbitration 
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practice and are consistent with rules yroE a nuEber oy other Ea&or institutional arbitration 
bodiesL

The yollowing are the Eain changes to the new 6SMTA6 rules“

Interim Measures

Jnder PR6 lawf there are onlz two tzpes oy interiE Eeasures available in arbitrations 
in 6hina“ preservation oy )iC propertz and )iiC evidence and onlz the 6hinese courts )not 
the tribunal or arbitration coEEissionC can grant theEL The new 6SMTA6 rules include 
provisions eEpowering the tribunalf on a partz"s applicationf to order anz interiE Eeasure 
it deeEs necessarz or proper in accordance with the law that appliesL This will be useyul 
yor arbitrations outside 6hinaf although it reEains to be seen iy such orders can be enyorced 
)whether as awards or otherwiseC in 6hinaL jor arbitrations seated in 6hinaf under the current 
civil procedural lawf it is unlimelz that Eore eItensive interiE Eeasures will be available yroE 
the tribunalL

Language Of The Arbitration

Jnder the previous 6SMTA6 rulesf where parties yailed to agree on the language oy the 
arbitrationf the deyault language would be 6hineseL This was unattractive to yoreign parties 
because it liEited the pool oy yoreign arbitrators to those :uent in 6hineseL The new rules 
seem to address this bz giving 6SMTA6 the power to designate anz languagef in the absence oy 
partz agreeEentL Sn theorzf this is sensible because it tries to ensure that a suitable language 
is adopted yor each casef ayter taming into account yactors such as the nationalitz oy the 
parties and the sub&ect Eatter in disputeL

Seat (place) Of Arbitration

Sn the absence oy partz agreeEent on the seat )placeC oy arbitrationf or where the agreeEent 
is aEbiguousf 6SMTA6 can now choose anz locationL This re:ects the yact that each zearf 
6SMTA6 adEinisters cases seated outside Eainland 6hina - although the nuEber oy these 
cases is noEinalf it is limelz to growL

Summary Procedure

This has been revisedf with the Eain revision being thatf in the absence oy partz agreeEentf 
the suEEarz procedure will now applz to anz case where the aEount in dispute does not 
eIceed 2 Eillion renEinbiL Previouslzf the threshold was ‘00f000 renEinbiL This tames into 
account the deEand aEong arbitration users yor eIpedited procedures and is in line with 
the higher threshold brought in bzf yor eIaEplef the new BSA6 rulesL

Multi-party Appointment Of Arbitrators

The previous rulesf as draytedf could lead to unyairness in a deadlocm situationf ief iy one side 
)tzpicallzf the respondent sideC yailed to appoint its partz-arbitratorf it could lose its right to 
appointf while the other side )tzpicallzf the claiEant sideC could retain this rightL The new rules 
seem to avoid this bz providing that iy either side deyaults in appointing its partz-appointed 
arbitrator )or iy both sides yail &ointlz to entrust the chairEan oy 6SMTA6 to appointCf then the 
chairEan oy 6SMTA6 will appoint all three arbitratorsL

Consolidation

Jnder the new rulesf 6SMTA6 Eaz consolidate two or Eore 6SMTA6 arbitrations into one 
arbitrationf either on the re5uest oy one partz and with the agreeEent oy all other partiesf or 
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iy 6SMTA6 considers it necessarz to consolidate and all parties consentL Koweverf the eyyect 
oy the consolidation provisions are limelz to be liEitedf since a consolidation is possible onlz 
iy all the parties consent at the tiEeL A recalcitrant partz canf thereyoref easilz derail or delaz 
an arbitration bz reyusing to provide such consentL

Arbitration And Mediation

According to 6SMTA6f each zear approIiEatelz 20 to 30 per cent oy its caseload is resolved 
through a coEbination oy Eediation )conciliationC and arbitrationL Given this relative successf 
the new 6SMTA6 rules seem to clariyz this process yurtherL jor eIaEplef parties can choosef 
once a tribunal has been constitutedf to Eediate their dispute without the arbitral tribunalf 
and Eaz seem help yroE 6SMTA6 to conduct the Eediation )iy the Eediation yailsf then the 
arbitration continuesCL

Substantive Law

The new 6SMTA6 rules now eIpresslz provide that the parties are yree to agree on the 
governing law oy the contract )which is consistent with PR6 lawf save yor certain eIceptionsf 
as discussed belowCf and where there is no agreeEentf or the agreeEent is in con:ict with 
a Eandatorz provision oy the lawf then the tribunal shall deterEine the substantive lawL 
PR6 law provides that doEestic contracts Eust alwazs be governed bz PR6 lawL Although 
the parties to a yoreign-related contract are in general yree to choose the substantive law 
governing the contractf this is sub&ect to certain eIceptions ief PR6 law Eust applz to the 
yollowing contracts“ Bino-yoreign e5uitz &oint venture contracts and Bino-yoreign cooperative 
&oint venture contractsL3

CIETAC In Beijing Or Sub-commission

Jnder the previous 6SMTA6 rulesf where the parties had yailed to agree on the adEinistering 
bodzf ief 6SMTA6 in (ei&ing or one oy 6SMTA6"s sub-coEEissionsf the claiEant was then given 
the choice oy where to have the arbitration adEinistered )ief 6SMTA6 in (ei&ing or at one oy the 
sub-coEEissionsCL This allowed the claiEant the opportunitz to select its Eost preyerred 
venuef which was soEetiEes perceived as causing unyairness to the other sideL This rule 
has been aEended bz the new 6SMTA6 rules as nowf absent partz agreeEentf or where such 
agreeEent is aEbiguousf the •Becretariat oy 6SMTA6" will adEinister the caseL Although not 
eIpresslz de,ned in the new rulesf it is understood that the Becretariat oy 6SMTA6 reyers to the 
Becretariat oy 6SMTA6 in (ei&ingL St is understood that this aEendEent to the rules generated 
Euch internal debate between 6SMTA6 in (ei&ing and the various sub-coEEissions/ a limelz 
outcoEe oy the change will be that 6SMTA6 in (ei&ing will handle Eore casesf whilst the 
sub-coEEissions will see a decrease in their caseloadL

Sn revising its rulesf 6SMTA6 has considered the changes in other international arbitration 
rulesf such as the J86STRAkf B66f S66f KFSA6 and BSA6 rulesL 8aturallzf due in part to the 
constraints oy PR6 law and 6SMTA6"s distinctive characterf 6SMTA6 has not adopted all the 
aEendEents in other arbitration rules )ief there are no provisions yor appointing eEergencz 
arbitratorsCL 9verallf the latest aEendEents are less signi,cant than those introduced in the 
previous version in 200‘L 8onethelessf the Eain aEendEents will limelz be welcoEed bz 
6SMTA6 users and are in line with aEendEents to other international arbitration rulesL
SnvestEent treatz arbitration

kast zear )Oulz 2011C saw a ,nal award rendered in the well-mnown S6BS7 arbitrationf T.a 
Wap BhuE v The Republic oy PerufH which was brought under the bilateral investEent treatz 
)(STC entered into between 6hina and Peru )6hina-Peru (STCL This case dealt with a nuEber 
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oy iEportant issues that arise in the conteIt oy Eanz (STs entered into bz 6hina with other 
statesL

The case concerned –r T.a Wap BhuEf who was the owner oy a q0 per cent stame in a ,sh 
:our coEpanzf TBG Peru BA6 )TBGCL A dispute arose when Peru"s national taI adEinistration 
allegedlz yro.e around JBZH Eillion in TBG"s banm accountsf a suE which the adEinistration 
claiEed was owed bz the coEpanz in taIL –r T.a claiEed that the adEinistration con,scated 
the coEpanz"s assets while it was trzing to challenge the charge within the legallz prescribed 
tiEe liEitL –oreoverf he claiEed that the con,scation paralzsed the coEpanz and aEounted 
to an eIpropriation oy the coEpanzf yor which he deEanded JBZ20 Eillion in coEpensationL

9n 1q Oune 200qf the tribunal rendered its 7ecision on Ourisdiction and 6oEpetence in 
relation to its interpretation oy the 6hina-Peru (STL The tribunal held that the arbitration 
provision within the 6hina-Peru (ST applied to a Kong Fong citi.en such as –r T.a and that it 
had &urisdiction over the eIpropriation claiE )although the tribunal did agree with a nuEber 
oy Peru"s other ob&ectionsCL

Sn its ,nal award on the Eerits rendered last zearf the arbitral tribunal yound that the 
adEinistrative sei.ures ordered bz Peru"s taI authoritz constituted indirect eIpropriation 
under the 6hina-Peru (STL –r T.a was awarded daEages in the suE oy approIiEatelz 
JBZVD4f000 plus interest )such ,gure being re:ective oy the ad&usted boom value oy TBG 
iEEediatelz prior to the eIpropriatorz actsCL Peru subse5uentlz applied yor the annulEent oy 
the awardf and a provisional staz oy the enyorceEent oy the award was granted pending the 
result oy that applicationL An ad hoc S6BS7 annulEent coEEittee was constituted in Oanuarz 
2012 and a decision is still pendingL‘

Also in 2011f the ,rst mnown investEent treatz claiE against 6hina was ,led at S6BS7f bz 
a –alazsian coEpanzf Mmran (erhadL The dispute reportedlz related to a lease over land in 
the 6hinese province oy Kainanf with an estiEated value oy JBZ4 EillionL The lease was 
reportedlz revomed bz the local authorities in 200H on the ground that the investor had 
yailed to develop the land as stipulated under the local legislationL Koweverf the case was 
suspended shortlz ayterf on 22 Oulz 2011f yollowing agreeEent bz the partiesL

This zear will see the continuation oy the onlz other 6hina-related investEent dispute that 
has been mnown to have been coEEenced under the relevant (STs between 6hina and other 
countries“ 6hina Keilong&iang Snternational MconoEic Y Technical 6ooperative 6orpf (ei&ing 
Bhougang –ining SnvestEent 6oEpanz ktd and =inhuangdaoshi =inlong Snternational 
Sndustrial 6o ktd v –ongoliaL

New Legislation

9n 1 April 2011f the PR6 kaw on the Application oy kaw yor joreign-related 6ivil Relations )the 
PR6 kaw on 6on:ict oy kawsC caEe into yorceL This statute consolidated 6hinese con:ict 
oy law rules with respect to yoreign-related contractsf which were previouslz scattered 
across various statutesf such as the PR6 General Principles oy 6ivil kaw )1qDVC and certain 
interpretations and other docuEents issued bz the BupreEe People"s 6ourtL jor doEestic 
contractsf PR6 law will alwazs applzL

The PR6 kaw on 6on:ict oy kaws is relevant to 6hina-related arbitration as yollows“

Substantive Law
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As alreadz discussed abovef under PR6 lawf parties to a yoreign-related contract are yree to 
electf sub&ect to certain restrictionsf anz law as the substantive law oy the contractL Sn the 
absence oy eIpress choice bz the partiesf article H1 oy the PR6 kaw on 6on:ict oy kaws 
states that the substantive law shall be“

” the laws at the habitual residence oy the partz whose yul,llEent oy obligations can 
best re:ect the characteristics oy the contract/ or

” other laws which have the closest relation with the contractL

This rule applies to both litigations and arbitrations in 6hina where the deterEination oy the 
applicable substantive law is at issueL

Proof Of Foreign Law

Kistoricallzf Eost arbitrations in 6hina have largelz involved 6hinese lawf which is a law which 
the arbitrators and counsel will usuallz be yaEiliar withL Koweverf in recent zearsf issues oy 
yoreign law have increasinglz arisen in yoreign-related arbitrations held in 6hinaL Jnder PR6 
lawf parties who choose to applz yoreign law shall bear the burden oy prooy oy the particular 
yoreign law that thez intend to applzf andf under article 10 oy the PR6 kaw on 6on:ict oy kawsf 
the yollowing bodies shall ascertain the content oy such yoreign law“ the People"s 6ourtsf the 
arbitration institutions and the relevant adEinistrative authoritiesL Sy the yoreign law cannot 
be ascertained bz the Eethods set out under PR6 law4f or there are no relevant rules in the 
applicable yoreign lawf then PR6 law shall applzL

Law Governing The Arbitration Agreement

Jnder PR6 lawf the agreed law oy the parties will be the law that will govern a yoreign-related 
arbitration agreeEentL Sn the absence oy partz choicef article 1D oy the PR6 kaw on 6on:ict 
oy kaws states that the governing law shall be either“

” the law oy the place where the arbitration coEEission is located/ or

” the law oy the place oy the arbitrationL

Koweverf these new provisions have been criticised as“

” it deviates yroE the previous position under PR6 lawV that the law governing the 
validitz oy a yoreign-related arbitration agreeEent shall bef in order oy prioritz“ the law 
agreed bz the partiesf the law oy the seat oy the arbitration or the law oy the place oy 
the court/

” it is not clear whether article 1D oy the PR6 kaw on 6on:ict oy kaws is intended to 
change the previous position under PR6 law )as stated iEEediatelz aboveC/

” it yails to clariyz how the governing law should be deterEined iy the place oy the arbitral 
institution diyyers yroE the seat oy arbitration )ief an S66 arbitration seated in kondonC/ 
and

” it yails to clariyz what the proper law should be iy the arbitration agreeEent in 5uestion 
is silent not onlz on the parties" choice oy governing lawf but also the seat oy arbitration 
and the arbitration institutionL

St reEains to be seen how the issues above will be dealt with and deterEined bz PR6 courts 
)and tribunalsC in the yutureL
Restrictions on PR6 counsel

China MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/china?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

Sn 2010f the –inistrz oy Oustice )–oOC issued the –easures jor Punishing kawzers and 
kaw jirE"s Sllegal Acts )–easuresCf and it reEains a topic oy great controversz yor 6hinese 
arbitration practitioners todazL The –easures introduced a new restriction upon PR6 local 
counsel wherebz a registered PR6 lawzer who serves as an arbitrator or has previouslz 
served as an arbitrator at one arbitration coEEission in 6hina Eaz be prevented yroE acting 
as an •arbitration agent" )eyyectivelzf as arbitration counselC in anz case adEinistered bz that 
arbitration coEEissionL This liEits the breadth oy worm a PR6 lawzer can engage inL Sn 
additionf PR6 lawzersf in particular those with invaluable eIperience and technical mnow-howf 
are now hesitant to acting as arbitrators or being listed on the arbitrator panels oy 6hinese 
arbitration coEEissionsL

St is understood that the –easures were hastilz drayted bz the –oO and that there was no 
consultation process to include views and coEEents yroE 6hinese arbitral bodies )including 
6SMTA6CL St is also understood that the –oO has recognised the liEitations oy the –easures 
and the eyyect on the PR6 arbitration coEEunitzf andf as suchf the iEpact oy the –easures 
has been discussed bz the relevant authoritiesf although no subse5uent action has been 
tamenLD 8everthelessf at the tiEe oy writingf there has been no mnown case where these 
speci,c provisions oy the –easures have been appliedL
juture developEents

As discussed abovef under current PR6 lawf there are onlz two tzpes oy interiE Eeasures 
available to parties to arbitration in 6hinaf naEelz perseveration oy propertz and preservation 
oy evidenceL 6urrentlzf pre-arbitral interiE Eeasures oy protection are not available under 
PR6 lawL Koweverf in 9ctober 2011f the Btanding 6oEEittee oy the 8ational People"s 
6ongress )8P6Cf 6hina"s legislaturef reviewed yor the ,rst tiEe a drayt aEendEent to the PR6 
6ivil Procedure kaw 200DLq Proposed aEendEents include the power oy the courts to order 
propertz preservation Eeasures beyore an arbitration is coEEencedf in addition to the power 
to order in&unctive relieyL St is worth noting that the 8P6 had included in its legislative agenda 
a proposal to revise the PR6 Arbitration kawL Koweverf at the tiEe oy writing there has been 
no oNcial announceEent oy when an aEended PR6 Arbitration kaw will be proEulgatedL
8otes
1
Jnder PR6 lawf an arbitration is generallz considered ?yoreign-related' iy it involves“ at least 
one yoreign partz/ or iy all the parties are 6hinese partiesf where“ either the yacts establishing 
the legal relationship between the parties occurred in a yoreign countrz/ or the sub&ect Eatter 
in dispute is in a yoreign countrzL
2
7espite the recent general downward trend oy yoreign-related cases as a percentage oy total 
casesf as outlined abovef the 2011 ,gure oy HV0 yoreign-related cases is an increase on the 
H1D yoreign-related cases yroE the previous zearL
3
Article 124 oy the PR6 6ontract kaw )1qqqCL
H
S6BS7 6ase 8o AR(ü0Vü4L
‘
A procedural historz can be yound at http“üüicsidLworldbanmLorg
4
Article  1q3 oy  the BupreEe People"s  6ourt  Trial  9pinions on Beveral  Sssues on the 
SEpleEentation oy the PR6 General Principles oy 6ivil kaw )1qDDC which sets out the Eethods 
used to ascertain which yoreign law is applicablef including“ provision bz the partiesf bz 
eEbassies )in the yoreign countrz whose law will applzf or oy that yoreign countrz in 6hinaC 
and bz legal eIpertsf whether yoreign or 6hineseL
V
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Article 14 oy the BupreEe People"s 6ourt"s Snterpretations oy Beveral Sssues in Applzing the 
Arbitration kaw oy the PR6 )2004CL
D
Bee –oser Of –ichael )edCf (usiness 7isputes in 6hinaf Third Mdition )Ourisf 2011Cf pgL‘VL
q
Bee http“üüwwwLnpcLgovLcnünpcüIinwenüszIwü2011-10ü2qücontent*14VD34VLhtE
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Snbea
Nae mfM HfRy and Hap S ’ee
Yoon & Yang LLC

Uith eIplosive growth in international trade and coEEercef Forea has becoEe a countrz 
heavilz dependent upon international transactionsL Accordinglzf disputes and con:icts 
with regard to such international transactions have greatlz increased over tiEe and such 
environEent has Eade it eItreEelz iEportant yor Forean coEpanies as well as their 
worldwide business counterparts to resolve transaction-related disputes as 5uicmlz and 
eNcientlz as possibleL –anz statistics prove that arbitration has becoEe the Eost preyerred 
Eethod oy dispute resolution in Forea yor business-related casesf both international and 
doEesticf and the legal szsteE in Forea has shown soEe iEpressive iEproveEents with 
regard to arbitrationf corresponding to the developEent oy norEs generallz accepted in the 
international arbitration arenaL

The Arbitration Act in Forea has been aEended to adopt Eost oy the provisions in the 
J86STRAk –odel kaw on Snternational ArbitrationL Forea has also been a signatorz to the J8 
6onvention on the Recognition and MnyorceEent oy joreign Arbitral Awards )the 8ew Worm 
6onventionC since 1qV3L Forean courtsf in particularf including the BupreEe 6ourt oy Foreaf 
have Eaintained a position that is verz yriendlz to arbitration in interpreting and applzing 
arbitration-related lawsL

OudgEents rendered bz Forean courts have consistentlz eIhibited pro-arbitration tendencies 
in deciding the validitz oy arbitration agreeEents or arbitral awardsf both doEestic and 
yoreignL Mspeciallz with regard to arbitration agreeEentsf the BupreEe 6ourt oy Forea has 
shownf over tiEef Eore proactive views in recognising the validitz oy arbitration agreeEents 
and such views becaEe Eore obvious even in cases where the governing law oy the 
arbitration agreeEent is a yoreign lawL jurtherf Forean courts have also interpreted arbitration 
clauses in order to eIpand the scope oy arbitration agreeEentsf which Eaz potentiallz result 
in bene,ting Eultiple parties engaged in a single oy series oy international transactionsL

As a starting point oy review on arbitration in Foreaf it would be Eeaningyul to studz the 
various aspects oy the arbitration agreeEentf which not onlz provide the basis yor the 
initiation oy arbitration but also shall be deeEed as yundaEental instruEentf to which all 
the parties and arbitrators will be reyerring during the entire process oy arbitration as wellL 
The purpose oy this article is to provide practical tips regarding arbitration agreeEents in 
connection with Forea-related transactionsf bz analzsing the relevant laws oy Forea and 
decisions rendered bz the courts oy ForeaL
Bigni,cance oy the arbitration agreeEent under the Arbitration Act 

Article 3)2C oy the Arbitration Act oy Forea )the ActC de,nes an arbitration agreeEent as •an 
agreeEent bz the parties to subEit to arbitration all or certain disputes which have arisen or 
which Eaz arise between theE out oy de,ned legal relationshipsf whether contractual or notf; 
and article 3‘ oy the Act provides that the arbitral award shall have the saEe eyyect on the 
parties as a ,nal and conclusive &udgEent oy a courtL As can be concluded yroE such clauses 
oy the Actf arbitration proceedings cannot be initiated and that the arbitral awardsf which 
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have been issued despite oy non-eIistence oy the arbitration agreeEentf could be cancelled 
iy it is yound later that in the absence oy the parties; clear stipulation to arbitrateL

8everthelessf lime in Eost countriesf the yollowing issues are yre5uentlz argued beyore a court 
or arbitral tribunal and considered as priEarz causes yor delaz in arbitration proceedingsL
The existence or validity of an arbitration agreement

Sn generalf a civil action which should have been the sub&ect oy arbitration is brought beyore a 
court under the yollowing three circuEstances“ arbitration agreeEent eIists but is not valid 
and eyyective/ arbitration agreeEent eIists but is not eIpansive enough to cover the sub&ect 
Eatter oy the case in 5uestion/ and arbitration agreeEent eIists and is valid but one oy the 
parties decides to disregard and litigate anzwazL The saEe issues Eaz be posed even ayter 
an arbitral award has alreadz been renderedf in which case the award Eaz be sub&ect to 
cancellation or reyusal oy the recognition and enyorceEent bz a court iy it turns out that an 
arbitration agreeEent does not eIist or is not validL
The scope of an arbitration agreement

St is not uncoEEon in international transactions yor parties to eIecute Eultiple agreeEentsL 
Jnyortunatelzf howeverf dispute resolution clauses in the respective agreeEentsf yor various 
reasons Eostlz out oy lacm oy attention at the drayting stagef are not aligned to cause 
all the disputes arising under the Eultiple agreeEents to be reyerred to a single dispute 
resolution EechanisEL kimewise it is not uncoEEon in international transactions yor Eultiple 
parties to eIecute various agreeEents in a series oy transactions in unrelated pro&ectsL These 
situations inevitablz yorce the parties to be engaged in contention and challenge on the scope 
oy the arbitration agreeEentL
The so-called optional arbitration clause 

A dispute resolution clause in various yorE contracts in Forea yre5uentlz used bz Eanz 
industrial associations include a so-called optional arbitration clausef under which either 
parties could opt yor an arbitration or a civil action beyore the court as Eeans oy resolving 
disputes arising between or aEong the partiesL The validitz oy this so-called optional 
arbitration clause bz itsely has been the source oy disputeL

The paragraphs below will discuss speci,c provisions oy the Act and decisions bz Forean 
courts with respect to each oy the yoregoing issuesL
The eIistence or validitz oy an arbitration agreeEent 
Relevant articles of the Act

7isEissal oy a civil action on the ground oy an arbitration agreeEent

As brie:z introduced abovef according to article q)1C oy the Actf a courtf beyore which a civil 
action is brought regarding a Eatter that should have been the sub&ect oy an arbitration 
agreeEentf shall disEiss the civil action when the respondent raises a deyence on the ground 
oy the eIistence oy an arbitration agreeEentL Koweverf iy the court ,nds out that the alleged 
arbitration agreeEent does not eIistf is null and voidf has becoEe invalidf or is incapable 
oy being peryorEedf the court shall not disEiss the civil action and instead shall proceed to 
decide the case on the EeritsL The Act in principle is applied to arbitrations seated in Foreaf 
but it applies to all arbitrationsf regardless oy where thez are seatedf in case oy article q )article 
2)1C oy the ActCf ief when the respondent raises a deyence on the ground oy the eIistence oy 
an arbitration agreeEentL

6ancellation oy an arbitral award - in case oy doEestic awards
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Sn case oy doEestic arbitral awardsf the award Eaz be set aside bz a court iy the arbitration 
agreeEent is not valid under the law bz which the arbitration agreeEent is agreed to be 
interpreted bz the partiesf or in case the parties have not indicated such lawf under the laws 
oy Forea )article 34)2C)1C)aC oy the ActCL Buch arbitral awards sub&ect to be set aside bz a 
court shall also not be recognised or enyorced )article 3V)1C oy the ActCL

Recognition and enyorceEent in Forea - in case oy yoreign awards

Arbitral awards rendered in yoreign countries shall be recognised and enyorced in Forea onlz 
when thez have been con,rEed bz the &udgEent oy a court )article 3V)1C oy the ActCL Article 
3q oy the Act categorises yoreign awards into two categories“ yoreign awards sub&ect to the 
8ew Worm 6onvention and ones not sub&ect to the 8ew Worm 6onventionL According to the 
saEe articlef the recognition and enyorceEent oy the yorEer tzpe oy awards shall be governed 
bz the 8ew Worm 6onvention and those oy the latter tzpe oy awards shall be governed bz the 
general provisions under Forean 6ivil Procedure Act and 6ivil MIecution Act regarding the 
recognition and enyorceEent oy decisions bz yoreign courtsL The yoregoing articles oy the 
Actf articles 3V and 3qf are two other eIceptional clauses to the principle that the Act applies 
to arbitrations seated in ForeaL

Sn the case oy yoreign arbitral awards to which the 8ew Worm 6onvention appliesf the Forean 
courts give strong deyerence to the ,ndings oy the tribunal or yoreign court on the validitz oy 
the arbitration agreeEent on which such awards are based acts at the tiEe oy the decision on 
the recognition and enyorceEent oy yoreign awardsf because article ‘)1C)aC oy the 8ew Worm 
6onvention stipulates that •recognition and the enyorceEent oy the award Eaz be reyused 
when the said agreeEent is not valid under the law bz which the arbitration agreeEent is 
agreed to be interpreted bz the parties orf yailing anz indication thereonf under the law oy the 
countrz where the award was EadeL;

The saEe principle applies to yoreign awards not sub&ect to the 8ew Worm 6onventionL
Prerequisites for a valid arbitration clause

Arbitrabilitz

St is clear yroE articles 1 and 3 )1C oy the Act that the sub&ect oy arbitration is liEited 
to disputes in private lawsL All disputes in connection with private lawsf whether civil or 
coEEercialf Eaz be sub&ect to arbitration under a valid arbitration agreeEentL Koweverf 
disputes relating to public lawsf ief rights recognised under criEinal procedure or laws 
regarding enyorceEentf are not the sub&ects oy arbitration agreeEentf thus will be eIcluded 
yroE the sub&ect Eatter oy arbitrabilitzL

AgreeEent in writing

Article D oy the Act re5uires arbitration agreeEents to be in writingf and suggests an 
agreeEent in the yorE oy a separate agreeEent or in the yorE oy an arbitration clause 
in a contract as principle Eethods oy such written agreeEentL Koweverf taming under 
consideration the speci,c circuEstancesf the Act also recognises the yollowing as written 
agreeEent“ when an agreeEent is contained in a docuEent signed bz the parties/ when 
an agreeEent is contained in an eIchange oy lettersf telegraEsf teleI or other Eeans oy 
telecoEEunication which provide a record oy the agreeEent/ and when an agreeEent is 
contained in an eIchange oy stateEents oy claiE and deyence in which the eIistence oy an 
agreeEent is alleged bz one partz and not denied bz anotherL jurtherf article D)HC oy the 
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Act recognises as valid agreeEent when there is reyerence in a contract to a docuEent 
containing an arbitration clauseL

Sn a case where it stated in the yront oy an agreeEent •Please supplz in accordance with the 
conditions to be speci,ed in the reverse side oy this contract; and there was an arbitration 
agreeEent in the reverse sidef the BupreEe 6ourt oy Forea held that such agreeEent was 
deeEed as a valid arbitration agreeEent oy which both parties had yull understanding on 
)OudgEent oy April 10f 1qq0f Dq7aFa202‘2 )Forean BupreEe 6ourtCCL A recent case also 
held that arbitration agreeEent is recognised to be valid not onlz when it is stipulated as a 
part oy a Eain agreeEent but when the Eain agreeEent cites other docuEents including an 
arbitration clausef such as standardi.ed provisionsf as well )OudgEent oy 9ctober 12f 2001f 
qq7aH‘‘H3 )Forean BupreEe 6ourtCCL

–andatorz details to be included in an arbitration agreeEentf as recoEEended bz the F6A(

The F6A( )Forean 6oEEercial Arbitration (oardCf which serves as a predoEinant institution 
handling arbitrations related to coEEercial disputesf recoEEends inclusion oy details in the 
arbitration agreeEent Eandates such as the Eaniyestation oy agreeEent to arbitrate bz both 
partiesf the arbitration institutionf the place oy arbitration and the arbitration rulesL

Sn anz casef an arbitration agreeEent becoEes eyyective when it contains the Eaniyestation 
oy agreeEent to arbitrate and the arbitration institutionf iy the parties so opt yor institutional 
arbitrationL The BupreEe 6ourt oy Forea held that an arbitration agreeEent stating •when 
a partz yails to peryorE the yoregoing agreeEentf then the dispute shall be resolved bz an 
arbitration bz a third institution; was validf on the grounds that •arbitration agreeEent is valid 
when it shows clear intention oy both parties to be sub&ect to arbitrationf even without the 
articulation oy an arbitration institutionf governing law or the place where arbitration shall be 
seatedL; )OudgEent oy –az 31f 200Vf 200‘7aVH3HH )Forean BupreEe 6ourtCC

Beparabilitz oy an arbitration agreeEent

Article 1V)1C oy the Act deals with the separabilitz oy the arbitration agreeEent yroE the Eain 
bodz oy a contract bz providing •an arbitration clause which yorEs a part oy a contract shall be 
treated as an agreeEent independent oy the other terEs oy the contractL; Thusf whether the 
Eain contract is void or sub&ect to be set aside does not ayyect the validitz oy an arbitration 
agreeEentL

General standard established bz the Forean courts on the validitz oy an arbitration agreeEent

An arbitration agreeEent is null and void when it does not satisyz anz oy the prere5uisites 
set yorth aboveL The BupreEe 6ourt oy Forea has proposed a verz general standard yor the 
deterEination oy the validitz oy arbitration agreeEents as yollows“ •Arbitration agreeEent is 
valid when the parties have agreed in writing to resolve the disputes in private laws which 
arose or will arise between theE not bz the &udgEent oy a court but bz arbitrationL Sn order yor 
an arbitration agreeEent to be validf such speci,c Eatters shall be tamen under consideration 
yor the decisionf as the substances oy the arbitration agreeEent and the accounts leading 
to such agreeEentf established based on the inyorEation on the Eeaning oy arbitration as 
de,ned bz Arbitration Act and the characteristics or yorEs oy the arbitration agreeEentL; 
)OudgEent oy –az 13f 200‘f 200H7a4V24H )Forean BupreEe 6ourtCC

7ecisions bz Forean courts in speci,c cases
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The yoregoing general standard is suppleEented bz a nuEber oy court decisions in speci,c 
cases on which the Forean courts applied a varietz oy standards on the nulli,cationf 
non-eIistencef invaliditz and incapabilitz oy peryorEancef in order to decide on the disEissal 
oy actions that should have been the sub&ect oy arbitrationf cancellation oy arbitral awardsf 
and recognition and enyorceEent oy yoreign arbitral awardsL

jollowing are  the cases decided on the eIistence or  lacm oy  the valid  eIistence or 
eyyectiveness oy arbitration agreeEent as reyerred to under the ActL

8on-eIistence or loss oy validitz oy an arbitration agreeEent

Sn a case decided bz the BupreEe 6ourt oy Forea in 1qq0f where an arbitration agreeEent 
was written in a bill oy lading while the entitz indicated in the bill oy lading as consignee 
was holding the bill oy lading yor the Eere purpose oy securing the pazEent oy an kü6f the 
BupreEe 6ourt ruledf pursuant to the laws oy Mngland recognised as the governing law oy 
the arbitration agreeEentf that when the consignee was indicated yor such purpose onlzf 
then the arbitration agreeEent contained in the bill oy lading cannot be binding upon the 
consignee )OudgEent oy 7eceEber 13f 1qq0f DD7aFa23V3‘ )Forean BupreEe 6ourtCCL

Sn another casef regarding the invaliditz oy an arbitration agreeEentf the BupreEe 6ourt 
held that a prior arbitration agreeEent between the parties cannot be viewed as invalidated 
Eerelz bz the yact that the parties subse5uentlz agreed to resolve disputes bz Eutual 
consultation )OudgEent oy –az 13f 200‘f 200H7a4V24Hf4V2V1 )Forean BupreEe 6ourtCCL 

The above two cases stronglz deEonstrate that the Forean courts re5uire arbitration 
agreeEents to be in writing and to be eIecuted bz the person allegedlz bound bz the 
agreeEent and yurtherf that an arbitration agreeEentf once eIecuted bz the partiesf will retain 
its validitz until it is clearlz rescinded bz the partiesL

Sncapabilitz oy peryorEance oy an arbitration agreeEent

Sn a case where a designated arbitrator reyused to peryorE his duties )OudgEent oy April 12f 
1qq4f q47a2D0 )Forean BupreEe 6ourtCC and a case where the parties agreed to resolve 
yuture disputes bz arbitration bz Forea 6haEber oy 6oEEerce And Sndustrzf which is not an 
oNcial arbitration institution )OudgEent oy Oune 24f 1qD0f D08a‘3‘ )Beoul Kigh 6ourtCCf the 
courts oy Forea held that the arbitration agreeEent in the respective cases were incapable 
oy being peryorEedf thus Eaming it possible yor a court to decide on the Eerits oy the casesL

Kowever it Eust be understood that the courts oy Forea generallz endeavours to interpret 
arbitration agreeEent to be capable oy being peryorEedf as long as the arbitration agreeEent 
clearlz stipulates the parties; agreeEent to arbitrate and thus does not perEit reasonable 
construction to the contrarzL

jor instancef the Beoul 7istrict 6ourt held that even iy an arbitration agreeEent designated 
Eore than one place oy arbitration bz stating the place oy arbitration to be •the F6A( and The 
Oapan Bhipping MIchange Snc;f the eIpression should be interpreted as Eeaning the F6A( 
•or; The Oapan Bhipping MIchangef which Eade the arbitration agreeEent still peryorEable 
)OudgEent oy April 12f 1qDHf D3GaKapV0‘1 )Beoul 7istrict 6ourtCCL Another decision bz a 
lower court viewed an arbitration agreeEent as capable oy being peryorEed even when 
one oy the parties to the agreeEent was under coEposition proceduref yor the reason that 
such yact did not in:uence the partz;s legal capacitz or capabilitz to dispose oy its propertz 
)OudgEent oy Oulz ‘f 2002f 2001GaKap410V )Beoul 7istrict 6ourtCCL
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7ecision on the validitz oy an arbitration agreeEent related to yoreign arbitral awards

As discussed earlierf under the Actf arbitral awards rendered in yoreign countries shall be 
recognised and enyorced in Forea onlz when thez have been con,rEed bz the &udgEent 
oy a courtL As yor the yoreign awards sub&ect to the 8ew Worm 6onvention in particularf in 
order yor the awards to be recognised and enyorcedf the arbitration agreeEent on which 
such awards are based upon shall be recognised to be valid under the law bz which the 
arbitration agreeEent is agreed to be interpreted bz the parties orf when the parties have 
yailed to indicate such lawf under the law oy the countrz where the arbitration proceeding is 
seatedL

The Forean courts retain the authoritz to eIaEine iy the arbitration agreeEentf based upon 
which the arbitral award in 5uestion has been renderedf is valid pursuant to the governing 
laws set yorth in the arbitration agreeEentL Forean courtsf as speci,ed in cases introduced 
belowf are believed to tame a relativelz liberal approach in interpreting the validitz oy arbitration 
agreeEents at the tiEe oy reviewing a petition to enyorce yoreign arbitral awardsf resulting in 
yacilitating the recognition and enyorceEent oy such awards in ForeaL

9ne oy the decisions displazing such position oy Forean courts is a &udgEent rendered 
bz the BupreEe 6ourt in 2000 )OudgEent oy 7eceEber Df 2000f 20007a3‘Vq‘ )Forean 
BupreEe 6ourtCCL The yacts oy the case are as yollows“ plaintiyyf a ,sh-iEporting coEpanz 
in 6hinaf and deyendantf a Eerchant in Forea purchasing ,sh yroE the plaintiyyf agreed in 
their purchase and sale contract that thez would •resolve yuture disputes bz arbitration in 
6hina; and that the arbitral award would be ,nal and binding on both partiesL Uhen a dispute 
actuallz occurredf an arbitral award was rendered bz 6SMTA6 )6hina Snternational MconoEic 
and Trade Arbitration 6oEEissionC and plaintiyy re5uested a Forean court to con,rE the 
award yor its enyorceEent in ForeaL Jpon presentation oy the deyendant;s deyence that the 
arbitration agreeEent was void under the law oy 6hinaf the governing law oy the arbitration 
agreeEentf because the agreeEent did not bear anz speci,cation regarding Eatters to be 
arbitrated and arbitration institutionf the BupreEe 6ourt decided yor the plaintiyyf ruling that 
•the arbitration agreeEent is yullz valid even without the articulation on governing laws or an 
arbitration institution when there is a written agreeEent to resolve disputes bz arbitrationL;

Koweverf the BupreEe 6ourt denied the validitz oy an arbitration agreeEent when there 
was no written agreeEent in the ,rst placef ief the agreeEent was not Eade in written 
yorEL The BupreEe 6ourt clari,ed that the Eere yact that the parties did not raise anz 
ob&ection to arbitration procedure did not validate the arbitration agreeEent lacming the 
writing re5uireEent )OudgEent oy 7eceEber 10f 200Hf 200H7a201D0 )Forean BupreEe 
6ourtCCL
The scope oy an arbitration agreeEent
Relevant articles of the Act

Article 3)2C oy the Actf which de,nes an arbitration agreeEent as •an agreeEent bz the parties 
to subEit to arbitration all or certain disputes which have arisen or which Eaz arise between 
theE out oy de,ned legal relationshipsf whether contractual or notf; does not liEit the scope 
oy disputes to be settled bz arbitration to the ones arising under the contract and opens 
the possibilitz oy eIpanding the scope to disputes arising in connection with contractual 
peryorEance or torts related to such peryorEanceL

Buch phrase oy article 3)2C was newlz adopted when the Act was aEended in 1qqq in order to 
correspond to the related clauses oy the J86STRAk –odel kaw on Snternational ArbitrationL 
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St is not speci,ed in the Actf howeverf which tzpes oy related disputes coEe under the scope 
oy arbitration agreeEentsf which leaves the interpretation oy such scope to a courtL
Decisions by Korean courts in speciFc cases

A lower court decision liEited the scope oy the arbitration agreeEent bz interpreting that 
•related disputesf other than disputes arising directlz under the Eain contractf are under 
the scope oy an arbitration agreeEent onlz when such disputes were yoreseeable bz the 
partiesL; )OudgEent oy Oulz 23f 1qDVf D4GaKap4440 )Beoul 7istrict 6ourtCC Koweverf the 
interpretation in recent &udgEentsf including soEe bz the BupreEe 6ourtf has shown 
developEent regarding the eIpansion oy the scope oy arbitration agreeEentsL

jive zears laterf thoughf the BupreEe 6ourt in 1qq2 provided a standard oy carving out the 
scope oy arbitration agreeEents entirelz diyyerent yroE that suggested bz the above decision 
bz Beoul 7istrict 6ourtL St held that •the scope oy arbitration agreeEents is not liEited to 
the Eain bodz oy contract in which the agreeEent is includedf but Eaz be eIpanded to the 
disputes closelz related to the yorEationf peryorEance and eyyectiveness oy the contractL; 
Sn this casef the plaintiyy transyerred his businessf including a yactorzf to the deyendant and 
the two parties agreed to resolve the legal disputes related to the business transyer contract 
bz arbitrationL Ayter the transyerf the yactorz eIploded and the eEplozees oy deyendant were 
milled or in&ured bz the accidentL Arbitration was initiated upon a re5uest bz the deyendantf an 
arbitral award in yavor oy the deyendant was renderedf and the plaintiyy ,led a suit claiEing 
the award be set aside because the dispute regarding the eIplosion was not in the scope oy 
the arbitration agreeEentL The BupreEe 6ourtf applzing the standard set yorth abovef held 
that the arbitration agreeEent applied to such disputes as well )OudgEent oy April 1Hf 1qq2f 
q17a1V1H4f 1V1‘3 )Forean BupreEe 6ourtCCL

Sn another case where the BupreEe 6ourt applied the saEe principle )OudgEent oy Oanuarz 
21f 1qq2f q17aVVVHf VVD1 )Forean BupreEe 6ourtCCf the plaintiyy )buzerC and the deyendant 
)sellerC inserted an arbitration clause in their purchase and sale agreeEentL Uhen the plaintiyy 
reyused to paz the deyendant because oy a deyect yound in the productf the deyendant 
eIcluded the plaintiyy yroE a bid process it was holding and the plaintiyy re5uested yor 
an arbitral awardL The BupreEe 6ourt ruled that such dispute was closelz related to the 
peryorEance oy the original contract and thus was under the scope oy arbitration agreeEentf 
because whether it was legitiEate yor the deyendant to eIclude the plaintiyy yroE the bid 
would depend on whether the plaintiyy breached the original contract bz not pazing the 
deyendantL
The so-called optional arbitration clause
Types of optional arbitration clauses

An optional arbitration clause is an agreeEent between the parties to resort to either 
arbitration or litigation in case a dispute shall ariseL 9ptional arbitration clauses are generallz 
understood to include a parallel optional clausef where the parties Eaz choose yroE 
arbitration or litigation and one oy the two Eethods chosen bz an aggrieved partz could be 
selected as a Eeans oy dispute resolutionf provided the other partz agrees theretof and a 
step-bz-step optional arbitration )or hzbridC clause where a prioritz shall be given to one oy the 
two Eethods oy resolution and the reEaining one shall be re5uested onlz ayter the process 
regarding the ,rst Eethod has ,nished and one oy the parties is dissatis,edL

Sn the case oy a step-bz-step optional arbitration clausef there Eaz be three tzpes oy 
agreeEent in terEs oy the resolution Eethods the parties Eaz choose yroE“ a clause where 
the parties agree to resolve disputes bz Eutual consultation or Eediation beyore resorting to 
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arbitration/ a clause where the parties agree to arbitrate ,rstf and then bring an action beyore 
a court in case one or both oy the parties do not agree with the arbitral award/ a clause where 
the parties agree to litigate ,rstf and then arbitrate in case one or both oy the parties do not 
agree with the court decisionL

The yoregoing situations re5uire the court to eIaEine iy the parties have agreed or intended 
to clearlz utili.e the arbitration process to the eIclusion oy litigation proceedings beyore a 
court as their dispute resolution EechanisEL Buch issue is Eore obvious in parallel optional 
clauses where the intention oy the parties is Eore limelz to be vagueL
Decisions by Korean courts in speciFc cases

The BupreEe 6ourt oy Forea has not declared all optional arbitration clauses to be voidL St 
applied the saEe general standard oy deciding the validitz oy ordinarz arbitration agreeEents 
to optional arbitration clausesL Bo yarf it seeEs that one oy the Eost iEportant yactors 
considered bz the BupreEe 6ourt in deterEining the validitz oy an optional arbitration clause 
is the stage oy the arbitration proceedings at the tiEe that the case is brought beyore the 
courtf in order to discern iy the parties have Eaniyested their clear intention to reyer the 
dispute to arbitration instead oy litigationL (z ruling that •an optional arbitration clause is 
valid onlz when one oy the parties have chosen to re5uest yor an arbitral awardf instead oy a 
&udgEent bz a courtf and the other partz has not ob&ected to such re5uestf; )OudgEent oy –az 
2Vf 200‘f 200‘8a12H‘2 )Forean BupreEe 6ourtCC the BupreEe 6ourt shows the position 
that an optional arbitration clause is valid iy the arbitration has proceeded considerablz upon 
re5uest bz a partz and the other partz has not ob&ectedf either bz silence or active reactionL 
The BupreEe 6ourt applied the saEe standard to both parallel optional clauses )OudgEent 
oy August 22f 2003f 20037a31D )Forean BupreEe 6ourtCC and preliEinarz optional clauses 
)OudgEent oy 8oveEber 11f 200Hf 200H7aH2144 )Forean BupreEe 6ourtCCL
Summary of the decisions by Korean courts regarding an optional arbitration clause

The yoregoing principle oy the Forean BupreEe 6ourt regarding optional arbitration clauses 
can be applied to each tzpe oy optional arbitration clauses as yollowsL

Sn case oy a parallel optional clause“

” Sy the case is brought beyore a court bz one oy the parties ayter or during the arbitration 
proceedingsf the court will deterEine the validitz oy the optional arbitration clause and 
the arbitration proceeding which was initiated beyore the litigation depending on the 
stage oy arbitration proceeding at the tiEe oy litigationL

” Sy the case is brought beyore an arbitral tribunal bz one oy the parties ayter or during the 
trial bz a courtf the tribunal is limelz to deterEine the validitz oy the optional arbitration 
and the litigation process that began beyore arbitration in the saEe waz that the court 
deals with the Eatterf as elaborated aboveL

Sn case oy a step-bz-step optional clause“

” A clause where the parties agree to resolve disputes bz Eutual consultation or 
Eediation beyore resorting to arbitration will be deterEined to be valid at all tiEesf 
because such clause shows clear intention oy the parties as to the prioritz given to 
the listed resolution EethodsL

” The validitz oy a clause where the parties agree to arbitrate ,rstf and then litigate in 
case one or both oy the parties do not agree with the arbitral award will be decided in 
the saEe waz as parallel optional clausesf as elaborated aboveL
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” The validitz oy a clause where the parties agree to litigate ,rstf and then arbitrate in 
case one or both oy the parties do not agree with the court decision will be decided in 
the saEe waz as parallel optional clausesf as elaborated aboveL

6onclusion

The regulatorz regiEe in Forea relating to international and doEestic arbitration is up to par 
with the szsteE currentlz applicable in G20 countriesL At the saEe tiEe the &udiciarz in Forea 
has been verz receptive to and in yavour oy arbitration as coEpared to litigationL As such 
the &udiciarz in Forea has been considering various yactorsf such as structure and speci,c 
wordings oy arbitration agreeEentsf transaction historz between the partiesf circuEstances 
leading to speci,c disputef reaction or inaction oy the counterpartz and the stage oy the 
progress oy the dispute resolution Eethodf when a challenge or contention to the arbitration 
agreeEent is presented in an eyyort to search yor eIistencef noneIistencef retractionf 
cancellation oy the Eaniyestation oy the parties; clear and une5uivocal Eaniyestation oy the 
intention to reyer certain disputes to the arbitrationL

Ue eIpect that the above trend that has been eIhibited bz the &udiciarz in Forea will 
continue and be augEented in the yutureL 8evertheless we would lime to eEphasise again 
the iEportance oy drayting an arbitration agreeEentf wherein the parties; intention to reyer to 
the arbitration is clearlz eIpressedL This is the onlz Eethod yor the parties to save tiEe and 
eyyort in obtaining the &udiciarz;s subse5uent con,rEation or invalidation oy the arbitration 
agreeEentL 

Yoon & Yang LLC
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liRyaKnbe
AkwiR Fen lI and Ihnf leaR Ff
WongPartnership LLP

Snternational arbitration continues to grow in BingaporeL Sn a ParliaEentarz speech in April 
2012f Bingapore;s –inister oy kawf –r FL BhanEugaEf stated that Bingapore;s position •as 
the leading centre yor arbitration in Asia is now ceEented;L Sn Oune 2012f Bingapore will host 
the 21st 6ongress oy the Snternational 6ouncil yor 6oEEercial Arbitration and this underlines 
Bingapore;s status as one oy the leading international arbitration venues in the worldL Sn this 
articlef we will review the signi,cant developEents in Bingapore yroE BepteEber 2011 to 
April 2012L
Snternational Arbitration )AEendEentC (ill 2012

A mez developEent was the tabling oy the Snternational Arbitration )AEendEentC (ill )SA 
AEendEent (illC in ParliaEentL The SA AEendEent (ill yollowed a public consultation 
that was held bz the –inistrz oy kaw in 2011L 9nce passedf the SA AEendEent (ill will 
Eame various aEendEents to the Snternational Arbitration Act )SAAC aiEed at enhancing 
Bingapore;s status as an arbitration hubL The SA AEendEent (ill priEarilz aEends the SAA in 
your areas“

” bz broadening the de,nition in the SAA yor arbitration agreeEents/

” bz allowing the Bingapore courts to review a ruling bz an arbitration tribunal that it 
does not have &urisdiction to hear a dispute )negative &urisdictional rulingsC/

” bz clariyzing the scope oy arbitral tribunals; powers to award interest in arbitral 
proceedings/ and

” bz providing legislative support yor the •eEergencz arbitrator; procedure bz according 
eEergencz arbitrators appointed under anz arbitration rules the saEe legal status 
and powers as that oy a conventionallz-constituted arbitral tribunalL

Broadening of the deFnition of arbitration agreements

The SAA currentlz onlz recognises arbitration agreeEents that are Eade in writingL Uhile 
Eost respondents to the public consultation supported the adoption oy a Eore relaIed 
re5uireEentf soEe gave yeedbacm that the current written re5uireEent did not accord 
s5uarelz with coEEercial realitz as arbitration agreeEents are oyten concluded orallz and 
put into writing laterL

Accordinglzf the de,nition oy an •arbitration agreeEent; in the SAA will be aEended to eItend 
the SAA;s application to arbitration agreeEents concluded bz anz Eeans )orallzf bz conduct 
or otherwiseCf as long as their content is recorded in anz yorEL jor instancef an arbitration 
agreeEent Eade orallzf but subse5uentlz docuEented through an audio recordingf will yall 
within the scope oy the SAAL This approach is line with option S oy article V oy the 2004 
AEendEents to the 1qD‘ J86STRAk –odel kaw on Snternational 6oEEercial ArbitrationL
Review of negative jurisdictional rulings
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At presentf the SAA does not perEit a Bingapore court to review negative &urisdictional rulings 
Eade bz arbitral tribunals but onlz the review oy positive &urisdictional rulings Eade bz arbitral 
tribunals pursuant to article 14)3C oy the –odel kawL This inconsistent treatEent oy negative 
and positive &urisdictional rulings has been criticised bz soEe practitioners and acadeEicsf 
who argue that ine5uitz is &ust as limelz to arise yroE a negative &urisdictional ruling that is 
erroneouslz Eadef as yroE an erroneous positive &urisdictional rulingL

The Ea&oritz oy respondents to the public consultation supported the proposed aEendEent 
to allow review oy negative &urisdictional rulingsL Koweverf a yew respondents yelt that the 
review oy negative &urisdictional rulings should not be perEitted as it would potentiallz 
deprive a partz oy its right oy access to the courtL Sn support oy its decision to retain the 
aEendEentf the –inistrz oy kaw reyerred to the yact that the Bingapore AcadeEz oy kaw;s 
kaw ReyorE 6oEEittee;s Report on the Right to Oudicial Review oy 8egative Ourisdictional 
Rulings )Oanuarz 2011C highlighted that to perEit review oy positive &urisdictional rulings but 
not negative &urisdictional rulings is both •unyair and inconsistent;L 9ne could also 5uestion 
iy the right oy access to the court is indeed denied in cases where the court overrules the 
tribunal and ,nds that the tribunal has &urisdiction - in such casesf the court itsely has decided 
that the parties should be held bound bz their arbitration agreeEent and have their dispute 
settled bz arbitration and not the courtL Sn the second reading oy the SAA AEendEent (illf 
the Einister oy lawf eIplained that the •absence oy recourse against Qnegative &urisdictional� 
rulings Eaz deyeat the parties; intention to arbitrate;L

The SA AEendEent (ill seems to rectiyz this perceived inconsistencz bz aEending the SAA to 
allow parties to have recourse to Bingapore courts in respect oy both positive and negative 
&urisdictional rulings at anz stage oy the arbitral proceedingsL Uhilst this aEendEent does 
depart yroE the current position under the –odel kawf it has been noted that other arbitration 
hubs such as jrancef Mngland and Bwit.erland have adopted a siEilar approachL The 
SAA AEendEent (ill will also eEpower the tribunal and the court to award costs against 
anz partz yor the arbitral andüor court proceedingsf when it rules that the tribunal has no 
&urisdictionL
Arbitral Tribunal’s power to award interest

The SAA currentlz does not clearlz de,ne the scope oy arbitral tribunals; powers to award 
interest and accordinglzf the SA AEendEent (ill aiEs to clariyz the scope oy these powersL 
Sn particularf the aEendEents will eIpresslz prescribe that an arbitral tribunal has the power 
to grant siEple or coEpound interest on Eonies claiEed in arbitrationsf and on orders yor 
one partz to paz the other partz;s legal costsL jull discretion is thereyore given to an arbitral 
tribunal to award interestL
Emergency arbitrator

The BSA6 had in 2010 introduced an •eEergencz arbitrator; procedure that provides yor 
the appointEent oy an interiE arbitrator pending the constitution oy the actual tribunal 
yor situations where parties to a dispute re5uire urgent reliey beyore an arbitral tribunal is 
constitutedL The SA AEendEent (ill aEends the de,nitions oy •arbitral tribunal; and •arbitral 
award; to clariyz the status oy orders Eade bz such •eEergencz arbitrators;L The aEendEents 
accord eEergencz arbitrators with the saEe legal status and powers as that oy anz other 
arbitral tribunal and ensure that orders Eade bz such eEergencz arbitrators are enyorceable 
under Bingapore;s SAA regiEeL

A yew respondents in the public consultation highlighted that aEending the de,nition oy 
•arbitral tribunal; in the SAA to include eEergencz arbitrators Eaz have the unintended 

Singapore MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/singapore?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl

conse5uence oy  allowing parties  to  appeal  to  the  Kigh  6ourt  against  the  ruling  oy 
an eEergencz arbitrator as to his &urisdictionf which would unnecessarilz protract the 
eEergencz arbitrator proceedings and deyeat the purpose oy the eEergencz arbitrator 
procedureL Koweverf in accordance with treating eEergencz arbitrators on the saEe yooting 
as other tribunalsf it was yelt that anz &urisdictional ruling Eade bz an eEergencz arbitrator 
should rightlz be appealableL 8ew provisions have however been introduced in the SA 
AEendEent (ill to clariyz that anz appeal to the Kigh 6ourt or 6ourt oy Appeal on a 
&urisdictional ruling )including one Eade bz an eEergencz arbitratorC shall not operate as 
a staz oy proceedingsL
Arbitration 7ialogue 2011

’arious arbitration practitioners and acadeEics had voiced their views on the proposed 
changes to the SAA at the –inistrz oy kaw;s Arbitration 7ialogue 2011 held at –aIwell 
6haEbers on 1 8oveEber 2011L Panellists and participants were generallz supportive oy 
the proposed aEendEents and yelt that thez would be bene,cial to and yurther Eodernise 
Bingapore;s legal yraEeworm yor arbitrationf although a yew concerns were raisedL There 
was particular interest in the new provisions oy supporting the appointEent oy eEergencz 
arbitratorsf and allowing parties to appeal to court against a tribunal;s ,nding that it has no 
&urisdiction to hear a disputeL

Representatives yroE the BSA6f Bingapore 6haEber oy –aritiEe Association )B6–ACf 
–aIwell  6haEbersf  Bingapore  Snstitute  oy  Arbitrators  )BiArbC  and  the  MconoEic 
7evelopEent (oard )M7(C also gave positive updates on Bingapore;s growing arbitration 
landscapeL Oustice =uentin koh oy the Bingapore Kigh 6ourt spome about the courts; role in 
developing a greater spirit oy internationalisE in arbitration cases bz considering yoreign and 
international sources oy lawf particularlz civil law conceptsL Participants also discussed how 
Bingapore;s alternative dispute resolution )A7RC szsteE could be strengthened bz developing 
other yorEs oy A7Rf such as Eediationf in tandeE with arbitrationL Beveral potential areas yor 
reyorE and developEent were also discussedf including the issue oy contingencz yeesL Sn his 
opening speechf the Einister oy law outlined the dznaEic approach in Bingapore in resolving 
issues legislativelz - •Qwhen� we see a probleEf and where it can be solved legislativelzf we 
are in a position to do that within three to siI Eonths;L

The Arbitration 7ialogue 2011 was another Eilestone in ongoing eyyorts to engage mez 
stameholders within the arbitration coEEunitz and to provide a platyorE yor the industrz 
to networm and contribute their views to yurther the developEent oy Bingapore as a legal 
services and international dispute resolution hubL
joreign kiEitation Periods (ill 2012

Sn con&unction with the tabling oy the SA AEendEent (illf the –inistrz oy kaw also tabled a 
joreign kiEitation Periods (ill )jkP (illCL The aiE oy this legislation is to clariyz the applicable 
rules oy liEitation yor not onlz arbitralf but also court proceedingsL Bpeci,callzf once passedf 
the jkP (ill will clariyz the issue oy which countrz;s liEitation laws applz to disputes that are 
litigated in Bingapore )either in court or through arbitrationCf but which are governed bz the 
law oy another &urisdictionL The provisions oy the jkP (ill Eame it clear that the applicable 
liEitation period will be the rules oy the law that govern the disputeL
Growth oy international arbitration in Bingapore

Sn 2011f the Bingapore Snternational Arbitration 6entre )BSA6C consolidated its position as a 
preyerred arbitration centre in Asiaf handling 1DD new casesL This is largelz in line with the 
nuEber oy cases received in 2010f and shows that BSA6 is Eaintaining the heights reached 
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bz the eIponential growth yroE 200q onwardsf which Earmed the start oy a new phase oy 
BSA6;s developEentL jor cases ,led in 2011f the total suE in dispute aEounted to BZ1L32 
billionL The average claiE aEount was BZVL03 Eillionf an increase on BZ4LD2 Eillion yor 2010L 
The highest claiE aEount yor 2011 was BZ30H Eillionf contrasting with the highest claiE oy 
BZ241 Eillion in 2010L1

Sn last zear;s chapterf we coEEented on the changes that BSA6 introduced in the 2010 
changes to its Arbitration Rulesf ief the introduction oy an eIpedited procedure under a new 
Rule ‘L1 and the provision yor the appointEent oy an eEergencz arbitrator beyore a tribunal 
is constituted under a new Rule 24L Sn 2010f the BSA6 reported that it received 20 re5uests 
yor cases to be placed under an eIpedited procedure oy which 13 cases were acceptedL 
2011 saw the ,rst batch oy eIpedited procedure cases proceeding to hearings and awards 
in the 4 Eonth tiEe liEit prescribed bz Rule ‘L1L This process has proved particularlz popular 
and BSA6 reports that D per cent oy its adEinistered cases ,led this zear were conducted 
pursuant to the eIpedited proceduref involving parties yroE 1H countries across Asiaf Muropef 
the –iddle Mast and the JBAL

Another innovation that parties have yound useyul is that oy the eEergencz arbitratorL Sn 
2011f there were two applications yor an eEergencz arbitrator pursuant to Rule 24L2 involving 
parties yroE Asiaf Murope and the JBAL The BSA6 highlighted the useyulness oy the procedure 
bz waz oy reyerence to an application it received a yew dazs beyore 6hinese 8ew WearL 
The application related to a cargo oy coal sitting in a 6hinese port and which was rapidlz 
deteriorating as the long holidaz period looEedL The applicant contacted BSA6 in the Eorning 
indicating their intention to ,le the applicationf ,led their papers at 2pE and bz ‘pE an 
arbitrator oy neutral nationalitz )a verz eIperienced shipping lawzerC was appointedL The 
arbitrator gave his preliEinarz directions that saEe eveningf a hearing was scheduled yor 
the neIt dazf and an order EadeL2

The BSA6 is also leading the waz in the area oy technologz bz the introduction oy the BSA6 
iPhonef iPad and (lacm(errz applicationsf which oyyer users a verz convenient waz to consult 
the BSA6 2010 Rules and the SAA on the goL Thez also allow users to calculate the estiEated 
costs oy a BSA6 arbitration and provide access to the 6’s oy the BSA6 Panel oy ArbitratorsL
6ase law

Uhile there have been no new signi,cant case law developEents directlz  involving 
international arbitration proceedings beyore the Bingapore courts since the publication oy our 
last chapterf pending proceedings arising directlz yroE a coEpleI international arbitration 
plazed a mez role in a recent application to the Bingapore Kigh 6ourt Eade pursuant to 
section 1‘ oy the kegal Proyession ActL 9ur ,rE acted yor an Mnglish =ueen;s 6ounsel who 
sought to be adEitted on an ad hoc basis to appear in the Bingapore courts yor the purpose 
oy representing the claiEants in setting aside proceedings that were tamen out bz one oy the 
unsuccessyul respondents in a BSA6 arbitrationL The Kigh 6ourt allowed the application and 
this decision was recentlz upheld bz the Bingapore 6ourt oy AppealL

Re Ooseph 7avid =6 Q2011� BGK6 242 was the ,rst application beyore the Bingapore 
courts where the lead counsel in underlzing arbitration proceedings was applzing yor ad 
hoc adEission to appear in a Bingapore court on Eatters iEEediatelz arising yroE the 
saEe arbitration proceedingsL The respondent to this ad hoc adEission application was 
the second respondent in the arbitration proceedings )the applicant under the setting aside 
proceedingsC and vigorouslz ob&ected to the ad hoc adEission oy 7avid Ooseph =6 )the 
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applicantC on the ground that the proceedings were not oy suNcient diNcultz and coEpleIitz 
to warrant adEission oy a =ueen;s 6ounselL

Oustice oy Appeal ’F Ra&ahf sitting as a Kigh 6ourt &udgef disagreed with the respondent 
and held that there were a nuEber oy yactors that yavoured the adEission oy the applicantL 
Ra&ah OA noted that there were at least three coEpleI and diNcult issues oy law re5uiring 
deterEination in the setting aside proceedingsf naEelz“

” whether a partz was entitled to resist enyorceEent oy an arbitration award in 
Bingaporef when it did not tame anz steps to set aside the saEe within the statutorilz 
prescribed period/

” whether a partz had a right to revive its challenge based on the alleged lacm oy an 
arbitration agreeEent/ and

” whether the enyorceEent oy an award in Bingapore was ayyected bz a ruling in another 
countrz over the enyorceEent oy the saEe awardL

Ra&ah OA held that the issues which were identi,ed were suNcientlz coEpleI and which 
&usti,ed the adEission oy a =ueen;s 6ounsel and gave weight to the yact that the applicant 
was the claiEants; lead counsel throughout the lengthz and coEpleI arbitration and had 
intiEate mnowledge oy what had transpiredL Another mez yactor in the Kigh 6ourt;s decision 
was that both the Bingapore Attornez General and the kaw Bocietz oy Bingaporef as ob&ective 
non-parties to the proceedingsf supported the applicationL The Attornez General stated that 
it saw no reason yroE the point oy view oy the public interest to ob&ect to the applicationL 
Sn yactf the Attornez General subEitted that adEitting the applicant yor this purpose would 
be consistent with the Eanz aEendEents that had been Eade to the laws oy Bingapore in 
order to enhance the attractiveness oy Bingapore as a venue yor international coEEercial 
arbitrationsL

Ra&ah OA held that in view oy the verz strong eEphasis on developing international arbitration 
law in Bingaporef it would be verz Euch in line with the wider public interests to adEit the 
applicant in relation to the pending setting aside proceedingsL Koweverf Ra&ah OA did caution 
that the grant oy this application did not necessarilz Eean that in yuturef everz application 
involving a =ueen;s 6ounsel yor adEission to argue in court proceedings related to arbitration 
proceedings in which the =ueen;s 6ounsel had been the lead counsel would siEilarlz be 
yavourablz viewedL Mach application had to be assessed based on its own EeritsL St should 
be noted that Re Ooseph 7avid =6 is in yact the last ad hoc adEission application Eade 
under the regiEe provided under section 1‘ oy the kegal Proyession ActL This section was 
aEended with eyyect yroE 1 April 2012 to widen the scope yor ad hoc adEission oy =ueen;s 
6ounsel )and its e5uivalentC yroE overseas &urisdictions to appear in the courts in BingaporeL 
The condition yor the Eatter to contain suNcientlz diNcult and coEpleI issues has now been 
reEoved and in its placef the yollowing conditions applz )as set out in a noti,cation published 
in the GovernEent Ga.ette and issued bz the chiey &ustice ayter consulting the &udges oy the 
BupreEe 6ourtC“

” the nature oy the yactual and legal issues involved in the case/

” the necessitz yor the services oy a yoreign senior counsel/

” the availabilitz oy anz Benior 6ounsel or other advocate and solicitor with appropriate 
eIperience/ and

”
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whetherf having regard to the circuEstances oy the casef it is reasonable to adEit a 
yoreign senior counsel yor the purpose oy the caseL

This change was priEarilz brought about to iEprove the pool oy specialist advocates in 
coEEercial and ,nancial disputesL St would not be surprising iy in the appropriate casesf 
an ad hoc adEission application yroE a =ueen;s 6ounsel and their e5uivalent would 
be perEitted yor appearance in the Bingapore courts in court proceedings concerning 
international arbitration EattersL
8otes

1Btatistics yroE the BSA6 6M9;s Annual Report 2011

2BSA6 6M9;s Annual Report 2011

12 Marina Boulevard Level 28, Marina Bay Financial Centre Tower 3, 018982, Singapore
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Australia has a long-standing tradition oy eEbracing arbitration as a Eeans oy alternative 
dispute resolutionL Uhile on a doEestic level this is re:ected bz court-anneIed and 
coEpulsorz arbitration prescribed yor certain disputesf arbitration has becoEe e5uallz 
coEEon in international disputesL Traditionallzf arbitration was largelz con,ned to areas 
such as building and constructionL Koweverf the strong and steadz growth oy the Australian 
econoEz over the past decade and the opening oy the Asian Earmets in the Eid-1qq0s 
have yurther advanced the use oy arbitration in other areasf particularlz the energz and trade 
sectorsL

Arbitration in Australia has eIperienced signi,cant growth in recent zearsL This can be 
attributed to the growing yaEiliaritz on behaly oy legal practitioners and their clients oy 
the iEportance and advantages oy international arbitrationL Uhile the increasing use oy 
arbitrationf in con&unction with other yorEs oy A7Rf has not had a draEatic eyyect in terEs oy 
reducing litigationf industrz attitudes suggest that arbitration is increasinglz being relied on 
as the preyerred dispute resolution EechanisEL

Sn  2011f  changes  to  the  Australian  arbitration  landscape  both  internationallz  and 
doEesticallz have helped to develop Australia as an attractive hub yor international 
arbitration  and  put  Australia  at  the  yoreyront  oy  international  arbitration  practiceL 
AEendEents to the Snternational Arbitration Act 1qVH )6thC )SAAC and the introduction oy 
the new 6oEEercial Arbitration Acts )collectivelz reyerred to as the 6AAsC represents a 
new dawn yor arbitration in AustraliaL 6oupled with the pro-arbitration approach tamen bz 
Australian courtsf Australia is well positioned to meep pace with international standardsf 
users" eIpectations and readz to grasp growing opportunities that arbitration has to oyyerL
Arbitration law reyorEs in Australia

Sn Oulz 2010 the Snternational Arbitration AEendEent Act 2010 )6thC )AEendEent ActC 
introduced soEe Ea&or aEendEents to Australia"s international arbitration legislationL 
The intention behind the revision oy the SAA was to ensure that the SAA reEains at the 
yoreyront oy international arbitration practice and to develop Australia as an attractive hub 
yor international arbitrationL

The AEendEent Act introduces a nuEber oy signi,cant changes to the SAAL joreEostf the 
2004 version oy the J86STRAk –odel kaw on Snternational 6oEEercial Arbitration )–odel 
kawC now replaces the 1qD‘ version as the applicable law under the SAAL As suchf the 
provisions on the enyorceEent oy interiE Eeasures to which parties could previouslz opt-in 
under the SAA becaEe obsolete and have thereyore been repealedL The enyorceEent oy 
interiE Eeasures is now covered bz article 1VK oy the –odel kawL

There have been a nuEber oy other noteworthz aEendEents to the SAAL jor eIaEplef the 
repeal oy the yorEer section 21 oy the SAAf which allowed the parties to agree to resolve 
their dispute "other than in accordance with the –odel kaw"L Jnder the revised SAAf such 
contracting-out oy the –odel kaw is no longer possibleL The priEarz reason yor this was to 
create certaintz and consistencz in the application oy Australian arbitration law and to avoid 
anz yurther conyusion arising yroE the inyaEous decision oy the =ueensland 6ourt oy Appeal 
in Misenwerm Kensel (azreuth 7ipl-Sng (urmhardt GEbK v Australian Granites ktd Q2001� 1 =d 
R H41 )MisenwermCL Misenwerm is authoritz yor the proposition - under the old SAA - that where 
the parties select the S66 Rules oy Arbitration thez have contracted out oy the –odel kaw and 
as a result the doEestic arbitration legislation oy the states and territoriesf the largelz uniyorE 
6oEEercial Arbitration Actsf would applzL Recentlzf in 6argill Snternational BA v Peabodz 

Australia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

Australia –ining ktd Q2010� 8BUB6 DDVf the 8ew Bouth Uales BupreEe 6ourt held that the 
decision in Misenwerm was "plainlz wrong"L

ReyorEs are also taming place on a doEestic arbitration levelL Sn earlz 2010f the Btanding 
6oEEittee oy Attornezs-General agreed to introduce uniyorE arbitration legislation in all 
states and territories based on the 2004 –odel kawL This is a signi,cant step yorward in 
Eodernising Australia"s doEestic arbitration legislation and bringing doEestic arbitration 
legislation into alignEent with the yederal szsteE )ief the SAACL The transition to arbitration 
under the –odel kaw also Eeans that practitioners oy doEestic arbitration in Australia will be 
able to transyer their procedural smills to the group oy over siItz yoreign &urisdictions where the 
–odel kaw is in yorceL jor the parties involved in arbitrationf these aEendEents will increase 
the eNciencz oy the arbitral process and translate into greater cost and tiEe savingsL At 
the tiEe oy publishingf the current progress oy the 6AAs through the Australian states and 
territories is detailed below“

Sn operation Awaiting 
coEEenceEent

(ill in parliaEent 8o action

8ew Bouth Uales 
 6oEEercial 
Arbitration Act 
)8BUC 2010

8orthern Territorz
 6oEEercial 
Arbitration 
)8ational JniyorE 
kegislationC Act 
)8TC 2011

Uestern Australia
 6oEEercial 
Arbitration (ill )UAC 
2011

Australian 6apital 
Territorz 
 Wet to introduce a 
(ill into parliaEent

’ictoria
 6oEEercial 
Arbitration Act )’icC 
2011

TasEania
 6oEEercial 
Arbitration 
)6onse5uential 
AEendEentsC Act 
)TasC 2011

=ueensland 
 6oEEercial 
Arbitration (ill )=ldC 
2011

Bouth Australia
 6oEEercial 
Arbitration Act )BAC 
2011

Jnlime the SAAf the 6AAs includes con,dentialitz provisionsf  which applz unless the 
parties speci,callz opt-out and allow yor an appeal yroE the arbitration award iy certain 
pre-conditions are EetL Another signi,cant change under the 6AAs is that the eIercising oy 
the courts" power to staz court proceedings in the presence oy an arbitration agreeEent is 
now coEpulsorzf reEoving the courts" discretion to staz proceedings previouslz availableL

jollowing the recent aEendEents to the SAAf the 6oEEonwealth ParliaEent has yurther 
entrenched the use oy A7R processes through the enactEent oy the 6ivil 7ispute Resolution 
Act 2011 )6thCL The purpose oy the Act is to "ensure thatf as yar as possiblef parties tame 
"genuine steps" to resolve a civil dispute beyore proceedings are coEEenced in the jederal 
6ourt or the jederal –agistrates 6ourtL" The Act provides a non-eIhaustive list oy eIaEples 
oy "genuine steps" which includes participation in arbitrationf Eediation or direct negotiationsL 
The Act is an eIplicit recognition bz ParliaEent that litigation should be a last resort in 
resolving disputesf rather than the ,rst port oy callL
Snstitutional arbitration in Australia“ A6S6A
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The Australian 6entre yor Snternational 6oEEercial Arbitration )A6S6AC is Australia"s preEier 
international arbitration institutionL jollowing the successyul launch oy the A6S6A Arbitration 
Rules )A6S6A RulesC in 200‘f A6S6A has recentlz revised its MIpedited Arbitration Rules 
)A6S6A MIpedited RulesCf which were ,rst published in late 200DL The A6S6A MIpedited Rules 
aiE to "provide arbitration that is 5uicmf cost eyyective and yairf considering especiallz the 
aEounts in dispute and coEpleIitz oy issues or yacts involved" )article 3L1 oy the A6S6A 
MIpedited RulesCL jurtherf A6S6A have adopted an opt-in approach yor these rulesf re5uiring 
parties to eIplicitlz select theE )rather than the A6S6A RulesC in their arbitration agreeEentL

–oreoverf A6S6A has updated its Arbitration Rules to include a set oy "MEergencz Arbitrator" 
provisions which are yound in schedule 2L These new provisions enable the appointEent 
oy an "MEergencz Arbitrator" in arbitrations that have coEEenced under the A6S6A Rules 
but have not zet had a tribunal appointedL Thereyoref bz accepting A6S6A arbitrationf parties 
accept not onlz arbitration according to the A6S6A Rulesf but also to be bound bz the 
eEergencz rules and anz decision oy an MEergencz ArbitratorL The power oy the MEergencz 
Arbitrator applies to all arbitrations conducted under the A6S6A Rulesf unless the parties 
eIpresslz opt out oy it in writingL

Also included in recent aEendEents to the A6S6A Rules are new provisions yor "Application 
yor MEergencz SnteriE –easures oy Protection"L These provisionsf also yound in schedule 2f 
provide that the MEergencz Arbitrator Eaz grant anz interiE Eeasures oy protection on an 
eEergencz basis that he or she deeEs necessarz and on such terEs as he or she deeEs 
appropriateL Buch eEergencz interiE Eeasures Eaz tame the yorE oy an award or oy an order 
and Eust be Eade in writing and contain the date when it was Eade and reasons yor the 
decisionL These eEergencz procedures generallz yollow the saEe approach as the A6S6A 
Rules on interiE Eeasures and will not pre&udice a partz"s right to applz to anz coEpetent 
court yor interiE EeasuresL

(oth these provisions caEe into yorce on 1 August 2011 and it is hoped that these provisions 
will provide businesses with a proEpt and eNcient option yor obtaining urgent interlocutorz 
reliey in their cross-border disputes beyore an arbitral tribunal is constitutedL

9n 2 –arch 2011f the Snternational Arbitration Regulations 2011 )6thC caEe into yorcef 
prescribing A6S6A as the sole deyault appointing authoritz coEpetent to peryorE the 
yunctions under article 11)3C and 11)HC oy the –odel kaw which deal with the appointEent 
oy arbitratorsL This Eeans that A6S6A willf yroE tiEe to tiEef be asmed to appoint arbitrators 
to international arbitrations seated in Australiaf where the parties have not agreed upon 
an appointEent procedure or where their appointEent procedure yailsL This landEarm 
developEent reEoves the re5uireEent yor parties to coEEence proceedings in one oy the 
Btate or Territorz BupreEe 6ourts or in the jederal 6ourt to have an arbitrator appointed 
under the SAAL

Giving eyyect to A6S6A"s appointEent as sole appointing authoritzf A6S6A adopted the A6S6A 
AppointEent oy Arbitrators Rules 2011 in –arch 2011 which establish a streaElined process 
through which a partz can applz to have an arbitrator appointed to a dispute seated in 
AustraliaL A board coEprising representatives oy the attornez generalf the chiey &ustices oy the 
Kigh 6ourt and jederal 6ourtf the president oy the Australian (ar Associationf the president oy 
the kaw 6ouncil oy Australia and other industrz representatives will oversee the appointEent 
processL A6S6A has ensured that the process can happen eNcientlz and that a noEination 
can be Eade without delazL
AS76
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–ore recentlzf A6S6A entered into a cooperation agreeEent with the Australian Snternational 
7isputes 6entre )AS76Cf yroE which it operates at a new venue in BzdnezL The AS76 was 
established in 2010 with the assistance oy the Australian governEent and the governEent oy 
the Btate oy 8ew Bouth UalesL The centre houses leading A7R providers whichf in addition 
to A6S6Af include the 6hartered Snstitute oy Arbitrators Australiaf Australian –aritiEe and 
Transport Arbitration 6oEEission )A–TA6C and the Australian 6oEEercial 7isputes 6entre 
)A676CL The AS76 is a one-stop-shop oyyering yull A7R services and worming to ensure A7R 
processes deliver bene,ts oy eNcienczf certaintzf eIpedienczf enyorceabilitz and coEEercial 
privaczL The AS76 is available yor A6S6Af P6Af S66f S67Rf k6SAf 6SMTA6f KFSA6f BSA6f AAA or 
anz other arbitrationsf Eediations or other processesL Sn addition to state-oy-the-art hearing 
yacilitiesf the AS76 also provides all the necessarz business support services including case 
EanageEent and trust account adEinistration provided bz smilled and proyessional stayyL

Sn  April  200Vf  A–TA6 was oNciallz  launched bz A6S6AL  Uith approIiEatelz  12 per 
cent  oy  world trade bz voluEe either  coEing into or  going out  oy  Australia  bz seaf 
Australia is in a position to tame a leading role in doEestic and international EaritiEe law 
arbitrationL A–TA6 is coEEitted to using the A6S6A MIpedited Arbitration Rules yor EaritiEe 
proceedings conducted under its auspicesL The yacilitative role oy A–TA6 coEpleEents and 
is coEpleEented bz the role oy the Australian courts in providing suref reliable and iEpartial 
Eeans to resolve disputes that arise in international tradeL
PriEarz sources oy arbitration law

kegislative powers in Australia are divided between the 6oEEonwealth oy Australiaf as the 
yederal entitzf and siI statesL jurtherEoref there are two yederal territories with their own 
legislaturesL

–atters oy international arbitration are governed bz the SAA whichf as Eentioned abovef has 
recentlz undergone a revision to incorporate the 2004 –odel kawL The –odel kaw provides 
yor a :eIible and arbitration-yriendlz legislative environEentf granting parties aEple yreedoE 
to tailor the procedure to their individual needsL The adoption oy the –odel kaw does oy 
course also provide users with a high degree oy yaEiliaritz and certaintz as to the operation 
oy those provisionsf Eaming it an attractive choiceL

The SAA suppleEents the –odel kaw in several respectsL 7ivision 3f yor eIaEplef contains 
provisions on the parties" right to obtain subpoenasf re5uiring a person to produce certain 
docuEents or to attend eIaEination beyore the arbitral tribunalL Uhile these provisions 
applz unless the parties eIpresslz opt-outf there are other provisions such as those dealing 
with con,dentialitz or consolidation oy proceedings which onlz applz iy the parties eIpresslz 
opt-inL Another helpyul provision is section 1qf which clari,es the Eeaning oy the terE "public 
policz" yor the purpose oy articles 3H and 34 oy the –odel kawL

Part SS oy the SAA iEpleEents Australia"s obligations as a signatorz to the 8ew Worm 
6onvention on the Recognition and MnyorceEent oy joreign Arbitral Awards 1q‘D )8ew Worm 
6onventionCL Australia has acceded to the 8ew Worm 6onvention without reservation and it 
eItends to all eIternal territoriesL Australia is also a signatorz to the S6BS7 6onventionf the 
iEpleEentation oy which is contained in part S’ oy the SAAL

7oEestic arbitration has traditionallz been a Eatter oy state law and is governed bz the 
relevant 6oEEercial Arbitration Acts oy each state or territorz where the arbitration tames 
placeL jollowing aEendEents Eade in 1qDH and 1qq3f the 6oEEercial Arbitration Acts oy 
the states and territories are largelz uniyorE and are coEEonlz reyerred to as the "JniyorE 
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Acts"L As Eentioned abovef the 6oEEercial Arbitration Acts are currentlz undergoing 
signi,cant reyorEsL Uith Eost states and territories having passed or in the course oy 
passing the new legislationf the 6AAs will ensure that Australia has a relativelz consistent 
doEestic and international arbitration regiEe based on the –odel kawL

Sn the yollowing paragraphsf anz reyerence to the "JniyorE Acts" is thereyore a reyerence to the 
doEestic arbitration regiEe currentlz still in operation in Uestern Australiaf =ueensland and 
the Australian 6apital Territorzf all oy which are zet to pass the new legislationL Reyerence 
to the newlz enacted 6oEEercial Arbitration Acts in all other states and territories will be 
reyerred to as the "6AAs"L
Arbitration agreeEents

jor international arbitrations in Australiaf both the –odel kaw and the 8ew Worm 6onvention 
re5uire the arbitration agreeEent to be in writingL Uhile article SS)2C oy the 8ew Worm 
6onvention states that an "agreeEent in writing" shall include an arbitral clause in a contract 
or an arbitration agreeEent signed bz both parties or contained in an eIchange oy letters 
or telegraEsf the –odel kaw is Eore eIpansive in its de,nitionL Article V oy the –odel kaw 
provides that "Qa�n arbitration agreeEent is in writing iy its content is recorded in anz yorE that 
provides a record oy the agreeEentf whether or not the arbitration agreeEent or contract has 
been concluded orallzf bz conductf or bz other Eeans"L Jnder the SAAf the terE "agreeEent 
in writing" has the saEe Eeaning as under the 8ew Worm 6onventionL

BiEilarlzf doEestic arbitrations under both the JniyorE Acts and the 6AAs re5uires an 
arbitration agreeEent to be in writingL Koweverf in contrast to the JniyorE Actsf the 6AAs 
adopts the Eore eIpansive de,nition contained in article V oy the –odel kawL Additionallzf 
the 6AAs provides that an arbitration agreeEent can be evidenced through electronic 
coEEunication or in an eIchange oy stateEents oy claiE and deyencef or incorporated bz 
reyerence in a contract to anz other docuEent containing an arbitration clauseL

Sn the landEarm decision oy 6oEandate –arine 6orp v Pan Australia Bhipping Q2004� j6Aj6 
1q2f the jederal 6ourt con,rEed its position that an arbitration clause contained in an 
eIchange oy signed letters is suNcient to yul,l the written re5uireEentL Koweverf as the 
jederal 6ourt oy Australia pointed out in its decision in Beelez Snternational Ptz ktd v Mlectra 
Air 6onditioning (’ Q200D� j6A 2qf aEbiguous drayting Eaz still lead to unwanted resultsL Sn 
that casef the arbitration clause included a paragraph providing that nothing in the arbitration 
clause would prevent a partz yroE "seeming in&unctive or declaratorz reliey in the case oy a 
Eaterial breach or threatened breach" oy the agreeEentL The jederal 6ourt interpreted that 
paragraph to Eean that the parties intended to preserve their right to seem in&unctive or 
declaratorz reliey beyore a courtL The court was assisted in its interpretation bz the yact that 
the agreeEent also included a &urisdiction clauseL

Jnder Australian lawf arbitration agreeEents are not re5uired to be EutualL Thez Eaz conyer 
a right to coEEence arbitration to one partz onlz )see P–T Partners v Australian 8ational 
Parms Y Uildliye Bervice Q1qq‘� K6A 34CL BoEe standard yorE contractsf particularlz in the 
construction industrz and the banming and ,nance sectorf still Eame use oy thisL
Arbitrabilitz

The issue oy which disputes are arbitrable has not zet been yullz resolvedL Particularlz 
in relation to coEpetitionf banmruptcz and insolvencz Eattersf courts have occasionallz 
reyused to staz proceedings - without eIpresslz holding that these Eatters are inherentlz 
not arbitrableL Snsteadf Eost court decisions have considered whether the scope oy the 
arbitration agreeEent is broad enough to cover such a dispute )seef yor eIaEplef A67 Tridon 
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Snc v Tridon Australia Q2002� 8BUB6 Dq4C in respect oy claiEs arising under the 6orporations 
Act 2001 )6thCL

6onsiderations such as these coEEonlz arise in relation to the 6oEpetition and 6onsuEer 
Act 2010 )6thCf )yorEerlz mnown as the Trade Practices Act 1qVH )6thC )TPACCf Australia"s 
coEpetition and consuEer protection legislationL Sn S(– Australia v 8ational 7istribution 
Bervices )1qq1C 22 8BUkR H44f the 8ew Bouth Uales 6ourt oy Appeal held that certain 
consuEer protection Eatters under the TPA are capable oy settleEent bz arbitrationL jurtherf 
the 8ew Bouth Uales BupreEe 6ourt in jrancis Travel –armeting v ’irgin Atlantic Airwazs 
)1qq4C 3q 8BUkR 140f and the jederal 6ourt in Ki-jert v Fiumiang –aritiEe 6arriers )1qqDC 
1‘q AkR 1H2f con,rEed that disputes based on Eisleading and deceptive conduct under 
section ‘2 oy the TPA are arbitrableL

Koweverf in Petersville v Peters )UAC )1qqVC ATPR H1-‘44 and AlstoE Power v Mraring Mnergz 
)200HC ATPR H2-00qf the jederal 6ourt toom a slightlz diyyerent positionL St held that disputes 
under part S’ oy the TPA yor anti-coEpetitive behaviour are Eore appropriatelz dealt with bz 
the courtf irrespective oy the scope oy the arbitration agreeEentL These decisions show that 
courts Eaz be reluctant to allow the arbitrabilitz oy coEpetition Eatters and Eaz seem to 
preserve the courts" &urisdiction to hear Eatters that have a public diEensionL

An increasinglz coEEon issue yaced bz the courts is that which arises when Eultiple claiEs 
are brought bz one partzf onlz soEe oy which are capable oy settleEentL Bo yarf the courts 
have approached this issue bz stazing court proceedings onlz yor those claiEs it considers 
capable oy settleEent bz arbitration )see Ki-jert v Fiumiang –aritiEe 6arriers )1qqDC 1‘q 
AkR 1H2CL
Third parties

There are verz liEited circuEstances in which a third partz who is not privz to the arbitration 
agreeEent Eaz be a partz in the arbitral proceedingsL 9ne situation in which this can occur 
is in relation to a parent coEpanz where a subsidiarz is bound bz an arbitration agreeEentf 
though this eIception is zet to be ,nallz settled bz Australian courtsL There isf howeverf 
authoritz suggesting that a third partz can be bound bz an arbitration agreeEent in the case 
oy yraud or where a coEpanz structure is used to Easm the real purpose oy a parent coEpanz 
)see BharrEent Ptz ktd v 9Ncial Trustee in (anmruptcz )1qDDC 1D j6R HHqCL

Koweverf under the revised SAAf courts now have the power to issue subpoenas yor the 
purpose oy arbitral proceedingsf re5uiring a third partz to produce to the arbitral tribunal 
particular docuEents or to attend yor eIaEination beyore the arbitral tribunal )section 23)3C 
oy the SAACL

BiEilarlzf under the 6AAsf a partz Eaz obtain a court order coEpelling a person to produce 
docuEents under section 2VAL The JniyorE Acts allow parties to approach the court to 
obtain subpoenasf to re5uire a person to attend yor eIaEination beyore the arbitratorf or 
to produce docuEents to the arbitratorL These powers reEainf but a partz now re5uires 
approval oy the arbitral tribunal beyore approaching the courtL
The arbitral tribunal

Appointment And Quali,cation Of Arbitrators

Australian laws iEpose no special re5uireEents with regard to the arbitrator"s proyessional 
5uali,cationf  nationalitz  or  residenceL  Koweverf  arbitrators  Eust  be  iEpartial  and 
independentL Article 12 oy the –odel kaw re5uires arbitrators to disclose anz circuEstances 
limelz to give rise to &usti,able doubts as to their iEpartialitz or independenceL This 
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dutz continues throughout the arbitrationL The revised SAA )article 1DAC suppleEents the 
&usti,able doubt test re5uired bz article 12)1C and )2C oy the –odel kaw bz stating that a 
&usti,able doubt as to the arbitrator"s iEpartialitz or independence onlz eIists iy "there is a 
real danger oy bias on part oy" the arbitratorL

Uhere the parties yail to agree on the nuEber oy arbitrators to be appointedf section 4 oy 
the JniyorE Acts and article 10 oy the –odel kaw provide yor a three-EeEber tribunalf 
to be appointedL The appointEent process yor arbitrators will generallz be provided in 
the institutional arbitration rulesf or within the arbitration agreeEent itselyL jor all other 
circuEstancesf article 11 oy the –odel kaw and section D oy the JniyorE Acts prescribe a 
procedure yor the appointEent oy arbitratorsL

Uhere the parties  have not  agreed upon an appointEent  procedure or  where their 
appointEent procedure yailsf parties are able to seem the appointEent oy arbitrators yor 
international arbitrations yroE A6S6A in its capacitz as sole appointing authoritzL This 
provides parties with a tiEelz and cost eyyective Eeans oy appointing arbitrators as thez do 
not need to resort to the courtsL Pursuant to article 11)‘C oy the –odel kawf anz appointEent 
Eade bz A6S6A is unreviewable bz a courtf yurther reducing the potential yor delazs or 
increased costsL A6S6A also has Eore eIperience and mnowledge oy arbitrators than the 
courts such that it is best placed to appoint an appropriate personL

jurtherEoref the MEergencz Arbitrator provisions yound in schedule 2 oy the A6S6A Rules 
enable the appointEent oy an MEergencz Arbitrator in arbitrations coEEenced under the 
A6S6A Rules but beyore the case is reyerred to an arbitral tribunalL The eEergencz procedure 
calls yor A6S6A to use its best endeavours to appoint the eEergencz arbitrator within 
one business daz oy its receipt oy an application yor eEergencz relieyL The arbitrator will 
be selected to the eItent possible yroE A6S6A"s panel oy arbitratorsf based on his or her 
eIpertise and iEEediate availabilitzL Uhile the Rules Eame no provision yor the parties 
theEselves to choose the MEergencz Arbitratorf thez do not preclude A6S6A yroE appointing 
a person selected bz the partiesL

St should be noted that the arbitration law in Australia does not prescribe a special procedure 
yor the appointEent oy arbitrators in Eultipartz disputesL Sy Eultipartz disputes are limelz 
to arise under a contractf it is advisable to agree on a set oy arbitration rules containing 
particular provisions yor the appointEent oy arbitrators under those circuEstancesf such as 
the A6S6A Arbitration Rules )article 11CL

Challenge Of Arbitrators

jor arbitrations under the SAAf a partz can challenge an arbitrator iy circuEstances eIist 
that give rise to &usti,able doubts as to the arbitrator"s iEpartialitz and independenceL This 
standard has also been applied in doEestic arbitrations )Gascor v Mllicott Q1qqV� 1 ’R 332CL

The parties are yree to agree on a procedure yor challenging arbitratorsL jailing such 
agreeEentf article 13)2C oy the –odel kaw prescribes the procedureL Snitiallz the partz Eust 
subEit a challenge to the tribunalf but Eaz then applz to a coEpetent court iy the challenge 
has been re&ected )article 13)3C oy the –odel kawCL

jor doEestic arbitrations the courts have eIclusive &urisdiction to reEove arbitratorsL 
Pursuant to section HH oy the JniyorE Actsf anz partz can Eame an application to the court 
to reEove an arbitrator or uEpire where it is satis,ed that there has been Eisconduct bz 
the arbitrator undue in:uence has been eIercised in relation to the arbitrator or an arbitrator 
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is unsuitable or incoEpetent to deal with the particular disputeL Alsof its involveEent in the 
appointEent oy an arbitrator does not bar a partz yroE later alleging the arbitrator"s lacm oy 
iEpartialitzf incoEpetence or unsuitabilitz yor the position )section H‘ oy the JniyorE ActsCL

–irroring the provisions in the SAAf under section 12 oy the 6AAsf it will be harder to reEove 
arbitrators because oy a perceived lacm oy independence and iEpartialitzf as anz challenge to 
an arbitrator will need to deEonstrate that there is a "real danger" that the arbitrator is biasedL 
This replaces the previous testf which re5uired onlz a "reasonable apprehension oy bias" to 
be establishedL

Power Of Arbitrator To Act As MediatorJ Conciliator Or Other Non-arbitral Intermediary

kime the JniyorE Actsf the 6AAs contains provisions under section 2V7 to yacilitate Eed-arbf 
a process wherebz an arbitrator Eaz act as a Eediator or conciliator or other "non-arbitral 
interEediarz" in order to trz and resolve the disputeL –ed-arb Eaz occur iy the arbitration 
agreeEent provides yor it or the parties have consented to itL Jnder the 6AAsf an arbitrator 
who has acted as a Eediator in Eediation proceedings that have been terEinated Eaz not 
conduct subse5uent arbitration proceedings in relation to the disputef unless all parties to 
the arbitration consent in writingL

Liability Of Arbitrators

(oth the JniyorE Actsf at section ‘1f the 6AAsf at section 3q and the SAAf at section 2Df 
provide that arbitrators are not liable yor negligence in respect oy anzthing done or oEitted to 
be done in their capacitz as arbitratorsL (ut thez reEain liable yor yraudL This is also re:ected 
in article HH oy the A6S6A Arbitration RulesL There are no mnown cases where an arbitrator 
has been sued in AustraliaL Sn additionf an entitz that appointsf or yails or reyuses to appointf 
a person as an arbitrator is also not liable in relation to the appointEent iy it acted in good 
yaith )section 2D)2C oy the SAACL
The arbitral procedure

The principle oy partz autonoEz is generallz held in high regard bz Australian tribunalsL As a 
result oy thisf arbitral procedure tends to varz signi,cantlz according to the particulars oy the 
dispute and the needs oy the parties involvedL

Jnder Australian lawf parties are generallz yree to tailor the arbitration procedure to their 
particular needsf as long as thez coEplz with yundaEental principles oy due process and 
natural &usticeL Partz autonoEz is a yundaEental principle oy the J86STRAk –odel kaw andf 
sub&ect to certain Eandatorz re5uireEentsf parties are yree to deterEine the procedure to 
govern the arbitration )article 1q oy the –odel kawCL The Eost signi,cant liEitation on partz 
autonoEz is the re5uireEent oy Art 1D oy the J86STRAk –odel kaw that the parties be treated 
with e5ualitzf and be ayyorded a reasonable opportunitz oy presenting its caseL This cannot 
be derogated yroE bz the parties" agreeEent and applies to doEestic arbitrations as well as 
to international arbitrationsL

The relevant law governing procedure yor international arbitrations is the SAAL The procedural 
provisions oy the SAA are not eItensivef and largelz accoEEodate partz autonoEz bz 
operating on an opt-out basisL jor doEestic arbitrationf the relevant legislation is the 
6AAs and the JniyorE Acts operate doEesticallz in Uestern Australiaf =ueensland and the 
Australian 6apital TerritorzL
6ourt involveEent

Australia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

Australian courts have a strong historz oy supporting the autonoEz oy arbitral proceedingsL 
6ourts will generallz interyere onlz iy speci,callz re5uested to do so bz a partz or the tribunalf 
and onlz where the applicable law allows theE to do soL

The courts" powers under the –odel kaw and thereyore under the SAAf are verz restrictedL 
Koweverf courts Eaz“

” grant interiE Eeasures oy protection )article 1VOC/

” appoint arbitrators where the parties or the two partz-appointed arbitrators yail to 
agree on an arbitrator )articles 11)3C and 11)HCC/

” decide on a challenge oy an arbitrator iy so re5uested bz the challenging partz )article 
13)3CC/

” decidef upon re5uest bz a partzf on the terEination oy a Eandate oy an arbitrator 
)article 1HC/

” decide on the &urisdiction oy the tribunalf where the tribunal has ruled on a plea 
as a preliEinarz 5uestion and a partz has re5uested the court to Eame a ,nal 
deterEination on its &urisdiction )article 14)3CC/

” assist in the taming oy evidence )article 2VC/ and

” set aside an arbitral award )article 3H)2CCL

Sn addition to those yunctions prescribed in the –odel kawf courts have additional powers 
speci,ed under provisions oy the SAAL These includef yor eIaEplef the power to issues 
subpoenas pursuant to section 23 oy the SAAf as discussed aboveL

Uith regard to doEestic arbitrationf courts have soEe additional powersL Jnder the JniyorE 
Actsf courts have discretion to staz proceedings )section ‘3Cf as well as power to review an 
award yor errors oy law )section 3DC and to issue subpoenas )section 1VC upon application 
bz a partzL

The 6AAs provides Euch Eore liEited grounds yor &udicial interventionL Bection ‘ Eames it 
clear that there is no scope yor the court to intervene eIcept in circuEstances provided yor 
under the Actf these include“

” where there is a yailure to agree on the appointEent oy an arbitratorf the court Eaz 
appoint an arbitrator at the re5uest oy a partz/

” deciding on a challenge to an arbitrator/

” terEinating the Eandate oy an arbitrator who is unable to peryorE the arbitrator"s 
yunctions/

” reviewing an arbitral tribunal"s decision that it has &urisdiction/ and

” Eaming orders in relation to the costs oy an abortive arbitrationL

SnteriE Eeasures

Uith regard to arbitrations under the –odel kawf the arbitral tribunal is generallz yree to 
Eame anz interiE orders or grant interiE reliey as it deeEs necessarz in respect oy the 
sub&ect Eatter oy the disputeL Article q states that it is not incoEpatible with the arbitration 
agreeEent yor a partz to re5uestf beyore or during arbitral proceedingsf interiE Eeasures 
yroE a court and yor a court to grant such EeasuresL Bince the 2004 –odel kaw has been 
incorporated into the SAA the position with respect to the courts" power to grant interiE 
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Eeasures in support oy yoreign arbitration has been clari,edL Article 1VO oy the –odel kaw 
now states that a court has the power to order interiE Eeasures "irrespective oy whether 
Qthe seat� is in the territorz oy this Btate"L kimewisef courts now also have the power to enyorce 
interiE Eeasures issued bz a yoreign arbitral tribunal )article 1VK oy the –odel kawCL

Jnder section 1H oy the JniyorE Actsf the arbitrator has the yreedoE to conduct the 
arbitration as he or she sees ,tL Sn particularf section 23 allows the arbitrator to Eame interiE 
awards unless the parties" intention to the contrarz is eIpressed in the arbitration agreeEentL 
jurtherEoref section HV conyers on the court the saEe powers to Eame interlocutorz orders 
yor arbitral proceedings as it has with regard to court proceedingsL

The 6AAs contains detailed provisions dealing with interiE Eeasures in Part HAL The added 
advantage oy the 6AAs is that there will be a EechanisE yor the recognition and enyorceEent 
oy interiE Eeasures bz the courtsL The courts will be obliged to enyorce an interiE Eeasure 
granted in anz state or territorzf eIcept in liEited circuEstancesL jurtherf the parties Eaz asm 
the court to order interiE Eeasures in relation to arbitration proceedingsL The 6AAs Eame 
clear that it is not incoEpatible with an arbitration agreeEent yor a partz to re5uest an interiE 
Eeasure oy protection yroE a courtL
Btaz oy proceedings

Provided the arbitration agreeEent is drayted widelz enoughf Australian courts will staz 
proceedings in yace oy a valid arbitration agreeEentL jor doEestic arbitrations which operate 
under the JniyorE Actsf section ‘3)2C provides that a staz application Eust be Eade beyore 
the partz has delivered pleadings or tamen anz other steps in the proceedingsf other than the 
,ling oy an appearancef unless it is with the leave oy the courtL Sn contrastf section D oy the 
6AAs gives greater priEacz to the arbitration agreeEentL Bo long as there is an arbitration 
agreeEent which is not null or voidf inoperative or incapable oy being peryorEedf the court 
Eust reyer the parties to arbitrationL There is no scope yor the court to eIercise discretion 
not to enyorce an arbitration agreeEentL

jor international arbitrationsf Australian courts support the autonoEz oy international 
arbitration and will staz court proceedings in the presence oy a valid arbitration agreeEent 
broad enough to cover the disputef iy the sub&ect Eatter oy the dispute is arbitrable )section 
V)2C oy the SAACL Applications yor staz are liEited to those tzpes oy arbitration agreeEents 
listed in section V)1C oy the SAAL The priEarz purpose oy this section is to ensure that a staz oy 
proceedings is not granted under the 8ew Worm 6onvention yor purelz doEestic arbitrationsL 
Pursuant to section V)‘C oy the SAAf courts will reyuse a staz onlz iy thez ,nd the arbitration 
agreeEent is nullf voidf inoperativef or incapable oy being peryorEedL The courts Eaz iEpose 
such conditions as thez thinm ,t in respect oy the order to staz court proceedingsL

BiEilarlzf article D oy the –odel kaw Eandates a staz oy proceedings where there is a valid 
arbitration agreeEentL A partz Eust re5uest the staz beyore Eaming its ,rst substantive 
subEissionsL Although the issue oy the relationship between article D oy the –odel kaw and 
section V oy the SAA has not been de,nitivelz settled bz the courtsf the prevailing opinion 
aEong arbitration practitioners is that a partz can Eame a staz application under either oy the 
two provisions )this also seeEs to be the position oy the jederal 6ourt in Bhanghai joreign 
Trade 6orporation v BigEa –etallurgical 6oEpanz )1qq4C 133 jkR H1VCL

The SAA is eIpresslz sub&ect to section 11 oy the 6arriage oy Goods (z Bea Act 1qq1 )6thCf 
which renders void an arbitration agreeEent contained in a bill oy lading or siEilar docuEent 
relating to the international carriage oy goods to and yroE Australiaf unless the designated 

Australia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

seat oy the arbitration is in AustraliaL jurtherEoref there are statutorz provisions in Australia"s 
insurance legislation )section H3 oy the Snsurance 6ontracts Act 1qDH )6thC and section 1q 
oy the Snsurance Act 1q02 )8BUCC that render void an arbitration agreeEent unless it has 
been concluded ayter the dispute has arisenL A decision bz the 8ew Bouth Uales BupreEe 
6ourt clari,ed that this liEitation applies to both insurance and reinsurance contracts )KSK 
6asualtz Y General Snsurance kiEited )in li5uidationC v Uallace )2004C 8BUB6 11‘0CL A 
siEilar provision is also contained in section V6 oy the KoEe (uilding Act 1qDq )8BUCL
Partz representation

There are Euch greater :eIibilities with regard to legal representation in international 
arbitrations than there are in doEestic arbitrationsL Jnder section 2q)2C oy the SAAf a partz 
Eaz either represent itsely or choose to be represented bz a dulz-5uali,ed legal practitioner 
yroE anz legal &urisdiction orf in yactf bz anz other person it choosesL

jor doEestic arbitrationsf the re5uireEents are Eore restrictiveL Bection 20)1C oy the JniyorE 
Acts sets out a coEprehensive list oy circuEstances and re5uireEents under which a partz 
Eaz be represented in arbitral proceedingsL Uhile the provision is broad enough to also allow 
representation bz a yoreign legal practitioner in certain circuEstancesf representation bz a 
non-legal practitioner is verz liEitedL

–irroring the SAAf section 2HA oy the 6AAs provides no restrictions on representation 
allowing parties to be represented bz another person oy their choiceL There is no e5uivalent 
provision in the –odel kawL
6on,dentialitz oy proceedings

Sn  the  past  Australian  courts  have  tamen  a  soEewhat  controversial  approach  to 
con,dentialitz oy arbitral proceedingsL Sn the well mnown decision in Msso Australia Resources 
v PlowEan )1qq‘C 1D3 6kR 10f the Kigh 6ourt oy Australia held that while arbitral proceedings 
and hearings are private in the sense that thez are not open to the general publicf that does 
not Eean that all docuEents voluntarilz produced bz a partz during the proceedings are 
con,dentialL Sn other wordsf con,dentialitz is not inherent in the yact that the parties have 
agreed to arbitrateL Koweverf the court noted that it is open to the parties to agree that 
docuEents are to be mept con,dentialL

The SAA now includes provisions dealing in detail with the con,dentialitz oy diyyerent aspects 
oy the arbitration proceedings )sections 236-G oy the SAACL Sn particularf the provisions deal 
with circuEstances in which con,dential inyorEation Eaz be disclosed and the process 
yor such disclosuref as well as the power oy the courts and the tribunal to allow or prohibit 
disclosure under certain circuEstancesL Bince these provisions operate on an opt-in basisf 
it is advisable to agree to their application in the arbitration agreeEent iy con,dentialitz is to 
be preservedL

As the JniyorE Acts contain no con,dentialitz provisionsf the coEEon law position will applz 
to doEestic arbitrations seated in states and territories that have not zet enacted the 6AAsL 
Sn contrastf the 6AAs contains provisions )section 2VM to 2VjC prohibiting the disclosure 
oy con,dential inyorEation about arbitral proceedingsf eIcept in liEited circuEstances 
)identical to those circuEstances provided yor under the SAAC and where the parties have 
agreed otherwiseL 7oEestic courts are also eEpowered to review orders oy the arbitral 
tribunal prohibiting or allowing the disclosure oy con,dential inyorEationL
Mvidence

Australia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

Mvidentiarz procedure in Australian arbitrations is largelz in:uenced bz the coEEon law 
szsteEL Arbitrators in international and doEestic arbitration proceedings are not bound bz 
the rules oy evidencef and Eaz deterEine the adEissibilitzf relevancef Eaterialitz and weight 
oy the evidence with considerable yreedoE )article 1q)2C oy the –odel kaw and section 1q)3C 
oy the JniyorE ActsCL

Although arbitrators en&oz great yreedoE in the taming oy evidencef in practice arbitrators 
in international proceedings will oyten reyer to the S(A Rules on the Taming oy Mvidence 
)S(A RulesCL The A6S6A Arbitration Rules also suggest the adoption oy the S(A Rules in the 
absence oy anz eIpress agreeEent between the parties and the arbitratorL

The situation is slightlz diyyerent with regard to doEestic arbitrationsL 7espite the liberties 
conyerred bz section 1q)2C oy the –odel kaw and section 1q)3C oy the JniyorE Actsf Eanz 
arbitrators still conduct arbitrations in a Eanner not dissiEilar to court proceedings“ naEelzf 
witnesses are sworn inf eIaEined and cross-eIaEinedL 8everthelessf there has been soEe 
developEent latelzf and Eore arbitrators are adopting procedures that suit the particular 
circuEstances oy the case and allow yor Eore eNcient proceedingsL

jor arbitrations under the –odel kawf article 2V allows an arbitrator to seem the court"s 
assistance in the taming oy evidenceL Sn such casef a court will usuallz applz its own rules 
yor the taming oy evidenceL
jorE oy the award

The proceedings are yorEallz ended with the issuing oy a ,nal awardL 8either the –odel kaw 
nor the JniyorE Acts prescribes tiEe liEits yor deliverz oy the awardL Koweverf there are 
certain yorE re5uireEents that awards have to EeetL According to article 31 oy the –odel 
kawf an award Eust be in writing and signed bz at least a Ea&oritz oy the arbitratorsL St Eust 
contain reasonsf state the date and place oy the arbitration and be delivered to all parties to 
the proceedingsL This date will be relevant yor deterEining the period in which a partz Eaz 
seem recourse against the awardL

The yorE re5uireEents yor doEestic awards are siEilarL The award needs to be in writingf 
signed and contain reasons )section 31)1C oy the –odel kaw and section 2q oy the JniyorE 
ActsCL Although there is no eIpress re5uireEent yor the award to state the date and place 
oy the arbitrationf it is recoEEended to do soL The parties Eaz also choose yor the award 
to be delivered orallzf with a subse5uent written stateEent oy reasons and terEs bz the 
arbitrator )section 2q)2C oy the JniyorE ActsCL Uith regard to the content oy the awardf there 
are currentlz no restrictions as to the reEedies available to an arbitratorL Uhether the award 
oy eIeEplarz or punitive daEages is adEissiblef howeverf is zet to be tested in AustraliaL

There are no statutorz tiEe liEits in either doEestic or international proceedings yor the 
Eaming oy an awardL Uhere the arbitration agreeEent itsely contains a tiEe liEit to this eyyectf 
a court would have the power to eItend the tiEe liEit with regards to doEestic proceedings 
)section HD)1C oy the JniyorE ActsCL The eyyect oy such a tiEe liEit in –odel kaw proceedings 
is not settledL Jnder article 32 oy the –odel kawf delazs in rendering an award do not result 
in the terEination oy the arbitral proceedingsL Snsteadf one option is yor a partz to applz to a 
court to deterEine that the arbitrator loses his Eandate )article 1H)1C oy the –odel kawCf on 
the basis that he is "unable to peryorE his yunction or yor anz other reason yails to act without 
undue delaz"L

Jnder article 2q oy the –odel kawf anz decision oy the arbitral tribunal shall be Eade bz 
a Ea&oritz oy its EeEbersL Sn contrastf the JniyorE Acts provides that the decision oy a 
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presiding arbitrator shall prevail iy no Ea&oritz can be reached )section 1‘CL The –odel kaw 
allows a siEilar power oy the presiding arbitratorf though onlz with regard to procedural 
Eatters )article 2q oy the –odel kawCL
Recourse against award

–ost iEportant to a partz that is unhappz with the outcoEe oy the arbitration is whether it 
is possible to appeal or set aside the awardL The onlz available avenue yor recourse against 
international awards is to set aside the award )article 3H)2C oy the –odel kawCL The grounds 
yor setting aside an award Eirror those yor reyusal oy enyorceEent under the 8ew Worm 
6onventionf and essentiallz re5uires a violation oy due process or a breach oy public policzL 
The terE "public policz" in article 3H oy the –odel kaw is 5uali,ed in section 1q oy the SAA 
and re5uires soEe mind oy yraudf corruption or breach oy natural &ustice in the Eaming oy the 
awardL The –odel kaw does not conteEplate anz right to appeal yor errors oy lawL

The JniyorE Acts allows yor broader Eeans to challenge an awardL An appeal to the BupreEe 
6ourt is possible on anz 5uestion oy law )section 3D)2CC with either the consent oy all parties 
or where the court grants special leave )section 3D)HCCL Koweverf the BupreEe 6ourt will 
not grant leave unless it considers the deterEination oy the 5uestion oy law concerned 
to substantiallz ayyect the rights oy one or Eore parties to the arbitration agreeEentL 
jurtherEoref the court Eust be satis,ed that there is a Eaniyest error oy law on the yace 
oy the award or strong evidence eIists that the arbitrator Eade an error oy law and that 
the deterEination oy that 5uestion Eaz add substantiallz to the certaintz oy coEEercial 
law )section 3D)‘C oy the JniyorE ActsCL Guidance as to how a court Eight interpret these 
provisions can be tamen yroE Giles v GRB 6onstructions )2002C D1 BABR ‘V‘ and Pioneer 
Bhipping v (TP TioIide Q1qD2� A6 V2Hf though in soEe regards the latter case has been 
criticised in Eore recent decisionsL

Sn the recent decision in Uestport Snsurance 6orp v Gordian Runoyy ktd Q2011� K6A 3V 
)UestportCf the Kigh 6ourt oy Australia reinterpreted the test oy "Eaniyest error oy law on the 
yace oy the award" as re5uired under the JniyorE Acts and held that all that is re5uired is that 
the error appear on the yace oy the award and the error be apparent to the understanding oy 
the readerL The Ea&oritz &udgEent held that "An error oy law either eIists or does not eIist/ 
there is no twilight .one between the two possibilities" and disagreed that "answers given bz 
arbitrators upon diNcult 5uestions oy lawf which had been open to coEpeting arguEentsf did 
not 5ualiyz as errors oy law"L This represents a radical departure yroE the previous yorEulation 
under the JniyorE ActsL

The &udgEent in Uestport also considered the standard oy reasons re5uired yroE arbitral 
tribunalsf con,rEing that an arbitrator"s yailure to provide ade5uate reasons Eaz itsely 
constitute an error oy law and give rise to an award being appealedL This decision represents 
a signi,cant departure yroE previous authoritz which re5uired arbitrators to be held to 
the standard oy reasons oy &udges )9il (asins ktd v (KP (illiton ktd Q200V� ’B6A 2‘‘CL 
jroE a practical perspectivef this decision liEits the grounds yor challenging an award and 
recognises the iEportance oy ,nalitz and eNciencz in arbitrationL 6urrentlz on appeal to the 
Kigh 6ourtf the outcoEe oy this decision will necessarilz ayyect the application oy the 6AAsf 
and the standard oy reasons re5uired under the JniyorE Acts yor the &urisdictions in which 
thez reEain in yorceL

Jnder section H0 oy the JniyorE Actsf all the ayoreEentioned rights to appeal Eaz be 
eIcluded bz the parties bz waz oy an eIclusion agreeEentf sub&ect to the liEitations set out in 
section H1 oy the JniyorE ActsL jurther recourse is available under section H2 oy the JniyorE 
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Acts in the yorE oy setting aside the award on the grounds that the arbitrator Eisconducted 
the proceedings or the award has been iEproperlz procuredL

Uith regard to the position under the 6AAsf an award to be set aside on identical grounds as 
article 3H oy the –odel kawL Additionallz and in contrast to the SAAf section 3HA oy the 6AAs 
allows an appeal oy the award under liEited circuEstancesL An appeal on a 5uestion oy law is 
onlz possible with the leave oy the court or iy the parties agree to the appeal beyore the end oy 
the appeal periodL jurtherf the court Eust be satis,ed that all oy the yollowing re5uireEents 
are satis,ed“

” the deterEination oy the 5uestion will substantiallz ayyect the rights oy one or Eore oy 
the parties/

” the 5uestion is one which the arbitral tribunal was asmed to deterEine/

” the decision oy the tribunal on the 5uestion is obviouslz wrong )or is one oy general 
public iEportanceC/ and

” despite the agreeEent oy the parties to resolve the Eatter bz arbitrationf it is &ust and 
proper in all the circuEstances yor the court to deterEine the 5uestionL

MnyorceEent

9ytenf the Eost crucial EoEent yor a partz that has obtained an award is the enyorceEent 
stageL Australia has acceded to the 8ew Worm 6onvention without reservationL St should be 
notedf howeverf that the SAA creates a 5uasi-reservation in that it re5uires a partz seeming 
enyorceEent oy an award Eade in a non-6onvention countrz to be doEiciled inf or to be 
an ordinarz resident oyf a 6onvention countrzL Bo yar no cases have been reported where 
this re5uireEent was tested against the soEewhat broader obligations under the 8ew Worm 
6onventionf and given the ever-increasing nuEber oy 6onvention countriesf the limelihood 
that this re5uireEent will becoEe oy practical relevance is decreasingL

Bection D oy the SAA iEpleEents Australia"s obligations under article ’ oy the 8ew Worm 
6onvention and provides yor yoreign awards to be enyorced in the courts oy a state or 
territorz as iy the award had been Eade in that state or territorz and in accordance with the 
laws oy that state or territorzL Koweverf section D oy the SAA onlz applies to awards Eade 
outside AustraliaL jor awards Eade within Australiaf either article 2‘ oy the –odel kaw yor 
international arbitration awardsf or section 3‘ oy the 6AAs or section 33 oy the JniyorE Acts 
yor doEestic awardsf appliesL

Jnder the 2010 aEendEents to the SAAf parliaEent neglected to conyer anz court with such 
an eIpress power to enyorce awards the enyorceEent oy international arbitral awards Eade 
in Australiaf reyerring onlz to a "coEpetent court" being re5uiredL This position was recentlz 
clari,ed in T6k Air 6onditioner )+hongshanC 6o ktd v 6astel Mlectronics Ptz ktd Q2012� j6A 
21f where the jederal 6ourt oy Australia held that it has &urisdiction to enyorce international 
arbitral awards Eade in AustraliaL

Recentlzf the jederal 6ourt decision in Jganda TelecoE Ptz ktd v Ki Tech TelecoE Ptz ktd 
Q2011� j6A 131 reinyorced the ,nalitz oy arbitral awards and Australia"s pro-enyorceEent 
policz bz holding that there is no general discretion to reyuse enyorceEent/ and the public 
policz ground yor reyusing enyorceEent under the Act should be interpreted narrowlz and 
should not give rise to anz sort oy residual discretionL
Snvestor state arbitration
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jroE an Australian perspectivef the opening oy yoreign Earmetsf especiallz in Asiaf is 
also increasing the signi,cance oy the protection oy yoreign direct investEent under the 
Snternational 6onvention on the BettleEent oy SnvestEent 7isputes between Btates and 
8ationals oy 9ther Btates 1q4‘ )S6BS7 6onventionCL Uhile the nuEber oy investEent 
arbitrations with Australian participation is eIpected to increase signi,cantlz over the neIt 
decadef the level oy awareness about the diyyerent options oy investEent protection available 
under investEent treaties still needs to be raisedL

Australia is a partz to 20 bilateral investEent treaties )(STsC and siI yree trade agreeEents 
)jTAsCf  with  a  yurther  nine  being  negotiatedL  Australia  has  entered  into  jTAs  with 
8ew +ealandf Bingaporef Thailandf the Jnited Btates and 6hilef and is a partz to the 
ABMA8-Australia-8ew +ealand jTA which caEe into eyyect in 2010L jurther jTAs are 
currentlz under negotiation with 6hinaf –alazsiaf Oapanf Foreaf Sndonesiaf Sndia and the Guly 
6ooperation 6ouncilf in addition to the Paci,c AgreeEent on 6loser MconoEic Relations 
)PA6MRC Plus and the Trans-Paci,c Partnership AgreeEentL

BoEe oy Australia"s jTAs contain investEent protection provisions siEilar to those 
coEEonlz yound in (STsL jor eIaEplef section ( oy chapter 10 oy the Australia-6hile jTA 
contains detailed provisions on investor-state dispute settleEentL Uhere a dispute between 
a partz and an investor is not resolved bz negotiations and consultationsf the investor Eaz 
reyer the investEent dispute to arbitration under the S6BS7 6onventionf the S6BS7 Additional 
jacilitz Rulesf the J86STRAk Arbitration Rules or under anz other arbitration rulesL The 
procedures and reEedies available under the Australia-6hile jTA are signi,cantlz broader 
than those included in the eIisting (ST between Australia and 6hile and represents the Eost 
coEprehensive outcoEe in trade negotiations since the 6loser MconoEic Relations Trade 
AgreeEent with 8ew +ealand in 1qD3L

Uhile Eost oy Australia"s eIisting (STs designate investor-state dispute settleEent yor the 
resolution oy disputes arising under these treatiesf in a Trade Policz BtateEent released 
in April 2011f the Australian governEent stated that it would no longer include provisions 
providing yor investor-state dispute settleEent in yuture (STs and jTAsL Uhile the lacm 
oy substantive sayeguards Eaz deter yoreign investors yroE investing in Australiaf the 
governEent has signalled that it will continue to support the principle oy national treatEentL 
This will ensure that yoreign and doEestic businesses are treated e5uallz under the law and 
are not precluded yroE obtaining protections yor investEents in AustraliaL
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7oEestic arbitral proceedings

The Arbitration Actf 1qH0 )Arbitration ActC governs and regulates the arbitration proceedings 
conducted in Pamistan and the enyorceEent oy the doEestic arbitral awardsL

Bub&ect to certain provisions oy the Arbitration Actf the parties are yree to adopt procedures oy 
their choice yor the conduct oy arbitration proceedingsL There are no notable national arbitral 
institutionsf hence there are no rules relating to the conduct oy anz doEestic institutional 
arbitrationsL The Pamistani Kigh 6ourts have yorEulated certain rulesf Eainlz in the conteIt 
oy the Arbitration ActL

Sy the parties to an arbitration agreeEent cannot agree upon the appointEent oy an arbitrator 
within the prescribed tiEe liEitf either oy theE Eaz approach a civil court which will then 
Eame the necessarz appointEentL BiEilarlzf iy an arbitrator or uEpire yails to proceed 
with arbitration ayter a re5uest bz either partzf a new appointEent Eaz be Eade with the 
intervention oy the courtL At the re5uest oy either partzf a court Eaz reEove an arbitrator who 
unreasonablz delazs the arbitral processL The court Eaz also reEove an arbitrator who has 
coEEitted Eisconduct )personal or relating to the proceedingsCL Sn such cases the court 
has the authoritz to ,ll in such vacanczL

An arbitrator Eaz reyer 5uestions oy lawf or the drayt awardf to the courtL The tribunal is not 
bound bz the court;s advice in relation to 5uestions oy lawf but is bound bz the court;s review 
oy the drayt awardL The parties Eazf in their arbitration agreeEentf eIclude the right oy the 
tribunal to reyer the drayt award to the court yor its reviewL The court Eazf upon re5uest oy 
either partzf Eodiyz or review an award where it appears that a part oy the award is upon 
a Eatter not reyerred to arbitrationf or where the award is iEperyect in yorE or contains 
an obvious error or EistameL The court Eaz itsely reEit an award where the award has leyt 
undeterEined anz Eatters that were reyerred to arbitrationf or where it has deterEined anz 
Eatters not reyerred to arbitrationf or where the award is so inde,nite as to be incapable oy 
eIecutionL The court Eaz also reEit an award that does not give reasons in suNcient detailsL

Jnder the Arbitration Actf the court willf on application oy the arbitratorf suEEon the parties 
and witnesses to appear beyore the arbitratorL Sy the parties or witnesses yail to appear 
beyore the arbitrator and produce evidencef the arbitrator Eaz Eame an award on the basis 
oy whatever evidence is beyore hiE or herL The recalcitrant partz will be sub&ect to the 
saEe sanctions as are available in court proceedingsf including the issue oy a warrant oy 
arrest re5uiring the partz to appear and produce docuEentsL The courts Eaz order the 
preservationf interiE custodz or sale oy anz goods that yorE part oy the sub&ect Eatter oy 
the arbitrationL The courts Eaz also order the detentionf preservation or inspection oy anz 
propertz or thing that yorEs part oy the sub&ect Eatter oy the arbitrationL

The award given bz an arbitrator or uEpire is ,nal and cannot be appealed on a point oy lawL 
Koweverf appeals are perEissible where there has been anz procedural irregularitzL

Pakistan MIplore on dAv

https://globalarbitrationreview.com/authors/mansoor-hassan-khan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013
https://globalarbitrationreview.com/organisation/khan-associates?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013
https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/pakistan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl

The Arbitration Act provides that iy the court sees no cause to reEit or set aside the awardf 
ayter the eIpiration oy the tiEe allowed yor either partz to applz yor the arbitral award to be set 
asidef the court will proceed to pronounce &udgEent and issue a decreeL Buch a decree Eaz 
onlz be appealed iy it is in eIcess oyf or not in accordance withf the arbitral awardL The decree 
passed bz the court Eaz be eIecuted bz a partz in whose yavour it is passed bz ,ling an 
eIecution application beyore a civil court oy coEpetent &urisdiction in the Eanner laid down 
in the 6ode oy 6ivil Proceduref 1q0DL

Uhere a partz to an arbitration agreeEent governed bz the Arbitration Act coEEences legal 
proceedings against another partz to such arbitration agreeEent in respect oy anz Eatter 
agreed to be reyerred to arbitrationf the Arbitration Act entitles such other partz to applz to 
the &udicial authoritz beyore which the proceedings are pending to staz the legal proceedingsL 
Koweverf such application has to be Eade beyore ,ling a replz or taming anz other steps in 
such legal proceedingsL The &udicial authoritz is not bound to order staz oy legal proceedings 
in everz case and Eaz proceed with the legal proceedings notwithstanding the arbitration 
agreeEentL Sn such a casef yurther arbitration proceedings will becoEe invalid iy a prior notice 
oy the coEEenceEent oy legal proceedings was given to the arbitratorL
The 8ew Worm 6onvention regiEe

Pamistan is a partz to the 6onvention on the Recognition and MnyorceEent oy joreign Arbitral 
Awardsf 1q‘D )the 8ew Worm 6onventionCL Pamistan signed the 8ew Worm 6onvention on 30 
7eceEber 1q‘D and rati,ed it with signi,cant delaz on 1H Oulz 200‘L

Jntil recentlzf the 8ew Worm 6onvention was being iEpleEented in the countrz through 
successive ad hoc presidential decreesf called 9rdinancesL The last oy such 9rdinancesf 
ief the Recognition and MnyorceEent )Arbitration AgreeEents and joreign Arbitral AwardsC 
9rdinancef 2010f was proEulgated on 20 April 2010f which eIpired on 1V August 2010L 
9n 1‘ Oulz 2011f a perEanent legislationf ief the Recognition and MnyorceEent )Arbitration 
AgreeEents and joreign Arbitral AwardsC Actf 2011 )the 8W6 ActC was enacted bz the 
ParliaEent to yullz iEpleEent in Pamistan the 8ew Worm 6onventionL The 8W6 Act applies to 
arbitration agreeEents Eade at anz tiEef and to yoreign arbitral awards Eade on or ayter 1H 
Oulz 200‘L St obliges a local court sei.ed oy a Eatter covered under an international arbitration 
agreeEent to staz the &udicial proceedings pending beyore it upon an application Eade bz a 
partz to such agreeEent and direct the parties to reyer the Eatter to arbitrationL

A Kigh 6ourt has eIclusive &urisdiction to deal with all Eatters related to the 8W6 ActL A Kigh 
6ourt is the second highest court oy the countrz and the grant oy eIclusive &urisdiction to 
such a court re:ects Pamistan;s coEEitEent to the regiEe established pursuant to the 8ew 
Worm 6onventionL Bection 4 oy the 8W6 Act obliges a Kigh 6ourtf upon an application ,led bz a 
partz in whose yavour a yoreign arbitral award is issuedf to recognise and enyorce the yoreign 
arbitral award in Pamistan in the saEe Eanner as a &udgEent or an order oy a Pamistani courtL 
A yoreign arbitral award enyorceable under the 8W6 Act is treated as binding yor all purposes 
on persons as between whoE it was EadeL The court is entitled to reyuse recognition and 
enyorceEent oy a yoreign arbitral award onlz on grounds Eentioned in section V oy the 8W6 
Actf which are the saEe as laid down in article ‘ oy the 8ew Worm 6onventionL

Prior to the enactEent oy legislation that enyorced the 8ew Worm 6onvention in Pamistanf the 
enyorceEent oy international arbitration agreeEents was within a local court;s discretionL 
The case law which had developed in Pamistan on this issue generallz yavoured enyorceEent 
oy international arbitration agreeEentsf howeverf in soEe instances the local courts had 
reyused to enyorce international arbitration agreeEentsL kocal courts generallz considered 
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the yollowing yactors when deciding whether to enyorce international arbitration clauses oy 
international agreeEents“ place where the disputed transaction was to be carried out/ place 
where relevant evidence was readilz available/ balance oy convenience between the parties/ 
and ,nancial burden on the parties iy thez were reyerred to international arbitrationL

The above position has signi,cantlz changed ayter the enactEent oy the 8W6 ActL The 8W6 
Act re5uires a local court sei.ed oy a Eatter covered under an arbitration clause to which the 
8ew Worm 6onvention applies to staz the local &udicial proceedings and direct the parties to 
reyer the Eatter to arbitrationL The onlz ground upon which the local court is entitled to reyuse 
staz oy legal proceedings is where the arbitration agreeEent is null and voidf inoperative or 
incapable oy being peryorEedL 6learlzf the discretion which was allowed to the local courts 
in the old regiEe has now been severelz curtailedL

The 8ew Worm 6onvention has been enyorced in Pamistan since 200‘L The 8W6 Act provides 
an eIpeditious procedure yor the enyorceEent oy yoreign arbitral awards covered under the 
8ew Worm 6onventionL As discussed abovef local Kigh 6ourts have eIclusive &urisdiction in 
relation to all Eatters arising out oy the 8ew Worm 6onventionL Pursuant to the 8W6 Act these 
courts are not re5uired to strictlz yollow the archaic and cuEbersoEe procedures laid down 
in the civil procedure code in relation to the proceedings instituted under the 8W6 ActL

7espite the yact that the procedure yor the enyorceEent oy yoreign arbitral awards has been 
streaElined in the 8W6 Actf local courts seeE to be lagging behind in its enyorceEentL There 
have been instances in which local courts have applied certain stringent re5uireEents oy 
the civil procedure code in enyorceEent proceedingsf yor instance the yraEing oy issues 
and calling the parties to produce their oral and docuEentarz evidenceL MnyorceEent 
proceedings whichf under the 8W6 Actf are supposed to be suEEarz in nature have reEained 
pending yor several zears in local courtsL There appear to be capacitz issues aEong local 
courtsf which yre5uentlz treat enyorceEent proceedings in the saEe Eanner as thez treat 
ordinarz civil litigationL
S6BS7 regiEe

Pamistan is also a partz to the 6onvention on the BettleEent oy SnvestEent 7isputes 
between Btates and 8ationals oy 9ther Btates oy 1q4‘ )the Uashington 6onventionCL 
Pamistan had signed the Uashington 6onvention on 4 Oulz 1q4‘ and rati,ed it on 1‘ 
BepteEber 1q44L 6ontrarz to the re5uireEents oy Pamistani lawf which re5uires local 
legislation yor the enyorceEent oy an international conventionf no legislation was enacted 
until the proEulgation oy the Arbitration )Snternational SnvestEent 7isputesC 9rdinancef 200V 
to incorporate the Uashington 6onvention into the Eunicipal laws oy PamistanL

kime the 8ew Worm 6onventionf the Uashington 6onvention too was initiallz iEpleEented 
in Pamistan through successive ad hoc 9rdinances until 2D April 2011f when a perEanent 
legislation to iEpleEent the Uashington 6onvention was passed bz the ParliaEent called 
the Arbitration )Snternational SnvestEent 7isputesC Actf 2011 )the ASS7 ActCL

Bection 3 oy the ASS7 Act entitles a person seeming recognition and enyorceEent oy an arbitral 
award issued bz the Snternational 6entre yor BettleEent oy SnvestEent 7isputes )S6BS7C to 
have the arbitral award registered in a local Kigh 6ourt sub&ect to prooy oy anz Eatters that 
Eaz be prescribedL

An arbitral award registered under section 3 oy the ASS7 Act is treated as a &udgEent oy a 
local Kigh 6ourt to be eIecuted bz the Kigh 6ourt in the saEe Eanner as its own &udgEentsL 
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Koweverf enyorceEent oy an award against the governEent Eaz be reyused bz the court on 
the grounds on which a local court &udgEent Eaz not be enyorced against itL

The ASS7 Act speci,callz debars the local courts yroE applzing the provisions oy the 
Arbitration Act to proceedings instituted under the Uashington 6onventionL There isf 
howeverf no provision in the ASS7 Act prohibiting local courts yroE taming cognisance oy 
Eatters and disputes which are covered under the Uashington 6onventionL BiEilarlzf the 
ASS7 Act does not contain anz provision obliging the local courts to staz the legal proceedings 
instituted beyore theE in respect oy Eatters covered under the Uashington 6onventionL

The ASS7 Act eEpowers the yederal governEent to Eame rules regarding registration oy 
arbitral awards issued pursuant to the Uashington 6onvention and the standards oy prooy 
thereunderL 8o rules have so yar been yraEed bz the yederal governEent in this regardL 
8eedless to add that aEbiguitz surrounds this whole issue as the yederal governEent has 
so yar not shown anz inclination oy issuing anz such rulesL

The ASS7 Act does not contain anz provisions regarding &udicial assistance bz the local courts 
yor evidence gathering during arbitration proceedings conducted bz S6BS7L BiEilarlzf there is 
no provision in the ASS7 Act eEpowering the local courts to order the preservationf interiE 
custodz or sale oy anz goods that yorE part oy the sub&ect Eatter oy an S6BS7 arbitration or 
to order the detentionf preservation or inspection oy anz propertz or thing that yorEs part oy 
the sub&ect Eatter oy an S6BS7 arbitrationL

The case law developed earlier on dealing with international arbitration agreeEents and 
enyorceEent in Pamistan oy yoreign arbitral awards seeEs to have becoEe redundant on 
account oy the new legal regiEe now in place in the countrzL 8o worthwhile case law has so 
yar developed under the ASS7 Actf this being a brand new legislationL
9ther yoreign arbitral awards

6ertain yoreign arbitral awards Eaz be enyorceable in Pamistan under the Arbitration 
)Protocol and 6onventionC Actf 1q3VL A yoreign arbitral award which is not covered under anz 
oy the ayoreEentioned legalisations Eaz still be enyorceable in Pamistan through ordinarz 
civil courts which can treat a yoreign arbitral award as Eerelz a cause oy actionL
SnteriE reliey

Sn iEportant issue is whether or not a recourse Eaz be Eade to the provisions oy section 
H1 oy the Arbitration Act yor obtaining an in&unction in aid oy actual or intended arbitration 
proceedings beyore an S6BS7 or an S66 tribunalà Bection H1 oy the Arbitration Act grants 
certain speci,c powers to a civil court in relation to arbitration proceedingsL These powers 
include Eatters such as preservationf interiE custodzf sale oy anz goods which are sub&ect 
Eatter oy the reyerencef interiE in&unctionf appointEent oy a receiverf etcL

A partz to arbitration proceedings Eaz approach the coEpetent court yor the grant oy an 
interiE in&unction under section H1 oy the Arbitration Act against anz other partz to such 
arbitration proceedingsL An iEportant issue which largelz reEains unanswered in Pamistan 
is whether or not a local court Eaz be approached under section H1 oy the Arbitration Act yor 
the grant oy an interiE in&unction in aid oy arbitration proceedings being conducted outside 
oy PamistanL

Bection HV oy the Arbitration Act states that the provisions oy the Arbitration Act applz to 
all arbitrations and to all proceedings thereunder save in so yar as is otherwise provided 
bz anz law yor the tiEe being in yorceL Bection V oy the ASS7 Act states that the provisions 
oy the Arbitration Act shall not applz to proceedings pending pursuant to the Uashington 
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6onventionL Sn view oy this provision it appears that a recourse Eaz not be Eade to section 
H1 oy the Arbitration Act yor the grant oy an interiE in&unction in aid oy arbitration proceedings 
pending pursuant to the S6BS7 6onventionL

There appears to be no provision in the ASS7 Act that Eaz eEpower a local court to issue 
an interiE in&unction in aid oy arbitration proceedings beyore an S6BS7 tribunalL jurtherEoref 
the ASS7 Act does not contain an eIpress provision obligating the local courts to iEpleEent 
anz interiE decision oy an S6BS7 tribunal issued under article HV oy the S6BS7 6onvention 
regarding provisional Eeasures to preserve the respective rights oy the partiesL

St is iEportant to note that no provision oy the 8W6 Act speci,callz ousts the applicabilitz oy 
the Arbitration Act to Eatters governed bz the 8W6 ActL Uhile the provisions oy the Arbitration 
Actf to the eItent oy inconsistenczf do not applz to Eatters governed bz the 8W6 Actf it 
appears that the provisions oy the Arbitration Act Eaz continue to applz in so yar as thez are 
not in con:ict with the 8W6 ActL This Eaz include a recourse to section H1 oy the Arbitration 
Act yor the grant oy an interiE in&unction in aid oy the arbitration proceedings beyore an S66 or 
anz other tribunal eIcluding an S6BS7 tribunalL 8o case law has so yar developed to clariyz this 
issueL Buch application oy the Arbitration Act to Eatters related to international arbitration 
proceedings would be unusual as the Arbitration Act was not intended to deal with Eatters 
related to yoreign arbitration agreeEents and yoreign arbitration proceedingsL

St is to be yurther noted that this is an eItreEelz sensitive area oy Pamistani law as the 
Arbitration Act has a verz notorious reputation oy sti:ing arbitration proceedingsL jor 
instancef section 3H oy the Arbitration Act is yre5uentlz used to staz arbitration proceedings 
in cases in which the parties have valid arbitration agreeEentsL The issue oy Eaming anz 
recourse to the Arbitration Act is yraught with diNcultz as once it is adEitted that there is 
an application oy the Arbitration Act to an agreeEent containing a yoreign arbitration clause 
it would then be diNcult to stop the court yroE applzing those provisions oy this law to 
international arbitration agreeEents yor which it is dreadedL

! The author would lime to thanm Ba5ib –a&eedf an associate in the ,rEf yor his invaluable 
assistance in the writing oy this article

Khan & Associates
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Jakapsia
IhnRy Fee ’enRy and HnwR Ihni Lfh JaRR
Kamilah & Chong (associate o)ce of Rajah & Tann LLPM

Arbitration in –alazsia has coEe a long waz in terEs oy its landscape and popularitzL As 
Eost arbitration-yriendlz &urisdictions continue to innovate and re-sculpt their rules and laws 
on arbitrationf –alazsia has been closelz Eonitoring and catching up with the EoveEentL A 
constant search yor developEent and progress has seen –alazsia eEerge as a proEising 
destination in terEs oy alternative dispute resolutionf yor parties and arbitrators alimeL

Arbitration in –alazsia is governed bz the Arbitration Act 200‘ )the 200‘ ActC andf to soEe 
eItentf the Arbitration Act 1q‘2 )the 1q‘2 ActCL As will be discussed in this chapterf the 
interplaz between the 200‘ Act and the 1q‘2 Act reEainsf to a certain eItentf interestinglz 
at odds with their respective and diyyering provisionsL Sn additionf parties are at libertz to turn 
to institutional support such as choosing to have their arbitrations conducted in accordance 
with the arbitration rules under the Fuala kuEpur Regional 6entre yor Arbitration )the FkR6ACL 
This chapter will also trace and discuss the historz and progress oy the FkR6A in proEoting 
arbitration in –alazsia as well as the latter as an arbitration-yriendlz countrzL
Uhz –alazsiaà

As will  becoEe apparent as the discussion proceedsf –alazsia has been rigorouslz 
undertaming steps to develop into the preyerred arbitration nation and is now yast becoEing 
one oy the mez arbitration hubs in the Asia-Paci,c regionL The progress is yurther enhanced 
bz a supportive governEent and arbitration-yriendlz courts in –alazsiaf whichf coupled with 
the aggressive Earmeting oy the FkR6A as the preyerred arbitral institution bz engaging 
coEpanies in –alazsia and abroad to eIplain the advantages oy utilising the FkR6Af will see 
the countrz soar to greater heightsL

Apart yroE the robust push bz the various establishEentsf one oy the Eanz advantages 
in choosing –alazsia as an arbitral yoruE is the savings in costs and eIpenditureL Taming 
the FkR6A as a priEe eIaEplef the FkR6A has a verz transparent yee structure and its 
cost oy conducting arbitral proceedings in the centre is onlz approIiEatelz 40 per cent oy 
what it would cost in BingaporeL Sn additionf ancillarz costs and eIpenses such as yoodf 
accoEEodation and transport are signi,cantlz lower in –alazsia as wellL As a wholef having 
arbitral proceedings conducted in –alazsia is Eore cost-yriendlzf accessiblef and attainableL
Rise oy arbitration“ pre-1q‘21

Prior to the yorEation oy the jederation oy –alaza on 31 Oanuarz 1qHD and the subse5uent 
enactEent oy the 1q‘2 Actf the Arbitration 9rdinance #SSS oy 1D0q oy the Btraits BettleEents 
was (ritish –alaza;s ,rst piece oy arbitral legislationL The acceptance oy the Arbitration 
9rdinance #SSS oy 1D0q caEe as a result oy the Eanz treatz arrangeEents that the sultans oy 
the –alaz states had entered into with the (ritishf therebz introducing the (ritish legal szsteE 
to the countrzL2 The Arbitration 9rdinance #SSS oy 1D0q was subse5uentlz replaced in the 
states oy Penang and –alacca bz the Arbitration 9rdinance 1Dq0L3 Thereayterf in 1q‘0f the 
Arbitration 9rdinance 1q‘0 replaced the Arbitration 9rdinance 1Dq0 yor all the states oy the 
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jederation oy –alazaL The Arbitration 9rdinance 1q‘0 was based on the Mnglish Arbitration 
Act oy 1DDqL

Sn 1q‘2f (ritish 8orth (orneo and Barawam adopted the Mnglish Arbitration Act oy 1q‘0 as 
their respective legislationL Pursuant to 8orth (orneo and Barawam &oining the jederation oy 
–alazsia in 1q43f –alazsia adopted the prevailing arbitration laws in Babah and Barawam 
on 1 8oveEber 1qV2 and it becaEe mnown as the Arbitration Act 1q‘2f which was based 
on the Mnglish Arbitration Act 1q‘0 and initiallz enacted as the Barawam 9rdinance 8oL ‘ oy 
1q‘2LH The 1q‘2 Act governed arbitrations in –alazsia yor over haly a centurzf contributing 
to a substantial pool oy arbitral authorities and decisionsL
9ut with the old“ the –alazsian Arbitration Act 1q‘2

Sn 200‘f the –alazsian arbitration scene underwent an interesting phase wherebz the 
longstanding 1q‘2 Act was repealed bz the current 200‘ Actf Eaming –alazsia •the last Ea&or 
&urisdiction in the coEEon law world to eEbarm on a wholesale revision oy its arbitration 
lawL;‘ Prior to its repealf the regiEe under the 1q‘2 Act was central to the evolution and 
advanceEent oy the arbitral scene in –alazsiaL Koweverf the 1q‘2 Act was also plagued with 
certain shortcoEings which ultiEatelz led to its legal deEiseL

The discussion below on the 200‘ Act will eIpand its scope bz addressing soEe oy the 
probleEs encountered bz the &udiciarz when applzing and interpreting the 1q‘2 Act which 
have now been superseded bz the provisions oy the 200‘ ActL 8otwithstanding the issues 
with the 1q‘2 Actf the discussion on the 200‘ Act would also highlight the need yor additional 
clari,cation in terEs oy certain provisions oy the 200‘ Act given the lacm in substantial &udicial 
interpretation oy the 200‘-enacted provisions as well as their 2011 aEendEentsL
Sn with the new“ the –alazsian Arbitration Act 200‘

The 200‘ Act was enacted on 30 7eceEber 200‘ and caEe into yorce on 1‘ –arch 2004L 
The 200‘ Actf which is largelz Eodelled ayter the J86STRAk –odel kaw and the 8ew 
+ealand Arbitration Act 1q4qf applies to all arbitral proceedings coEEenced on or ayter 1‘ 
–arch 2004L The application oy either the 200‘ Act or the 1q‘2 Act to arbitral proceedings 
coEEenced prior to 1‘ –arch 2004 reEainsf albeit to a lesser eItentf in a :uI as learned 
&udges diyyer in their respective legal viewsL

To saz that the 200‘ Act siEplz repealed the 1q‘2 Act would not be giving enough credit to 
the eItensive and intensive eIercise undertamen to not onlz replace the 1q‘2 Act but alsof 
eyyectivelzf eItend iEproveEent upon the old regiEeL Given that the aiE oy the 200‘ Act is 
to uniyz and harEonise the laws governing arbitrations in –alazsia with current practices 
aEong the international plazersf the reception and iEpleEentation oy the provisions oy the 
200‘ Act have proven to be considerablz successyulL
The 200‘ Act or the 1q‘2 Actà

Prior to highlighting the iEproveEents in&ected bz the provisions oy the 200‘ Actf the coEing 
into yorce oy the 200‘ Act has nonetheless generated certain conyusions and aEbiguitz with 
regard to arbitrations in –alazsia which were coEEenced ayter 1‘ –arch 2004 but arose 
yroE contracts and agreeEents entered into beyore the said dateL

This was observed in the case oy Putra&aza Koldings Bdn (hd v 7igital Green Bdn (hdL4 
Sn arriving at its decisionfV the court considered the yact that the arbitration agreeEentf 
particularlz clause 43L‘f which Eade eIplicit reyerence to the 1q‘2 Actf granted parties 
rights under the 1q‘2 Act should anz dispute arise between theEL The court also toom into 
consideration the diyyerent wording used in the (ahasa –alazsia version oy the 200‘ Actf 
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which clearlz states that the 200‘ Act does not applz to arbitral proceedings arising out 
oy an arbitration agreeEent entered into beyore 1‘ –arch 2004 or to arbitral proceedings 
coEEenced beyore 1‘ –arch 2004L Although the Mnglish version oy the 200‘ Act clearlz 
states that the 200‘ Act applies to all arbitral proceedings coEEenced on or ayter 1‘ –arch 
2004 )without distinguishing when the arbitration agreeEent was entered intoC and Bection 
11V oy the Snterpretation Acts 1qHD and 1q4V clearlz provides that in the event oy anz con:ict 
or discrepanczf the Mnglish teIt will prevailf the court yelt that this was •not a situation where 
there is a con:ict or inconsistencz between the wordings in the Mnglish teIt and the (ahasa 
–alazsia teIt but is a correlative bz the (ahasa –alazsia teIt to the interpretation oy the 
deyective provision in the Mnglish teIt bz applzing the purposive approachL;D

This decision has been yollowed in the case oy Kiap-Taih Uelding Y 6onstruction Bdn (hd v 
(ousted Pelita Tin&ar Bdn (hd )yorEerlz mnown as koagan (enut Plantations Bdn (hdCLq

Koweverf beyore the decision oy Putra&aza Koldings Bdn (hd v 7igital Green Bdn (hd was 
deliveredf the Kigh 6ourt in the case oy –a&lis JgaEa SslaE 7an Adat ResaE –elazu Pahang 
v jar Mast Koldings (hd Y Anorf10 in deciding which statute was applicable to a dispute 
arising out oy an agreeEent entered into bz the parties in 1qq2f held that since the arbitral 
proceedings had coEEenced on 14 9ctober 2004f the 200‘ Act and not the 1q‘2 Act would 
be applicableL

jurtherf in the case oy Total Baye Bdn (hd v Tenaga 8asional (hd Y T8( Generation Bdn 
(hdf11 a decision Eade ayter the case oy Putra&aza Koldings Bdn (hd v 7igital Green Bdn (hdf 
the court also held that the statute applicable to a dispute arising out oy an agreeEent dated 
‘ Oulz 2002 should be the 200‘ Act as the arbitral proceedings had coEEenced subse5uent 
to the 200‘ Act coEing into yorceL

St is also interesting to note the decision oy the court in the case oy BegaEat Parming Bervices 
Bdn (hd v –a&lis 7aerah BegaEat Jtara Y Anor 6aseL12 Sn this casef the arbitral proceedingsf 
which were governed bz the 1q‘2 Actf had endedL The parties to the arbitral proceedings 
being dissatis,ed with the arbitral award given coEEenced separate &udicial proceedings 
against each otherL 9ne oy the parties had reyerred certain 5uestions oy law to the court 
under the 200‘ Act while the other partz had challenged the arbitral award pursuant to the 
provisions under the 1q‘2 ActL The Kigh 6ourt ruled that the applicable statute was the 200‘ 
Act as all proceedings )arbitration and courtC relating to the ,nal arbitral award were instituted 
ayter the coEing into yorce oy the 200‘ ActL

As to the issue in BegaEat Parming Bervices Bdn (hd v –a&lis 7aerah BegaEat Jtara Y 
Anor 6asef the Arbitration )AEendEentC Act 2011f with the insertion oy section ‘1)HCf had 
clearlz tamen noticeL Bection ‘1)HC oy the 200‘ Act now provides yor the 200‘ Act to applz to 
anz court proceedingsf relating to arbitrationf which coEEenced ayter the coEEenceEent 
oy the 200‘ ActL This is notwithstanding that such court proceedings arose out oy arbitral 
proceedings which coEEenced prior to the coEEenceEent oy the 200‘ ActL

Sn light oy these decisionsf the diNcultz in reconciling the application oy the 200‘ Act and the 
1q‘2 Act in relation to arbitral proceedings coEEenced prior or ayter the 200‘ Act had been 
EiniEisedL Koweverf there still appears to be aEbiguitz and inconsistencz as to which Act 
would applz to arbitral proceedings coEEenced on or ayter 1‘ –arch 2004 but arising out 
oy arbitration agreeEents entered into beyore the said dateL St will be interesting to see the 
eItent and how the courts in –alazsia will address this aspect oy the lawL
The 200‘ Act - better than the 1q‘2 Actà
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There are 5uite a nuEber oy diyyerences between the 200‘ Act and the 1q‘2 Actf and these 
diyyerencesf as brie:z Eentioned abovef are necessarz and welcoEe to enhance the reliabilitz 
oy the laws on arbitration in –alazsiaL This chapter will not atteEpt to analzse in depth each 
provision oy the 200‘ Act and the 1q‘2 ActL Snsteadf this chapter seems to address the Eore 
proEinent and noteworthz iEproveEents introduced and iEpleEented under the 200‘ ActL

Apart yroE the legal diyyerences between the 200‘ Act and the 1q‘2 Actf the structural 
diyyerences are apparent as wellL The 200‘ Act is divided into your partsL Part S )sections 1 
to ‘C deals with preliEinarz issues such as mez de,nitionsf the coEEenceEent oy arbitral 
proceedings and the arbitrabilitz oy the sub&ect Eatter in disputeL Part SS )sections 4 to 3qC 
is where the essence oy the 200‘ Act lies as it covers the various iEportant aspects oy the 
arbitral proceedingsf such as the arbitration agreeEentf coEposition oy the arbitral tribunalf 
&urisdiction oy the arbitral tribunalf the Eaming oy arbitral awards as well as the recourse 
against and enyorceEent oy arbitral awardsL Part SSS )sections H0 to H4C deals chie:z with 
&udicial control over the arbitral proceedings such as the deterEination oy preliEinarz points 
oy law bz the courts and eItensions oy tiEe yor coEEencing arbitral proceedings and Eaming 
oy arbitral awardsL Part S’ )sections HV to ‘1C tends to Eiscellaneous issues such as the 
liabilitz oy the arbitrators and the iEEunitz oy arbitral institutionsL
Court’s assistance

Jnder the 1q‘2 Actf all arbitrations held in accordance with the 6onvention on the BettleEent 
oy SnvestEent 7isputes between Btates and 8ationals oy 9ther Btates 1q4‘ )the S6BS7 
6onventionCf the Jnited 8ations 6oEEission on Snternational Trade kaw Arbitration Rules 
1qV4 )the J86STRAk Arbitration RulesC or the Rules oy the Regional 6entre yor Arbitration 
at Fuala kuEpur )the FkR6A Arbitration RulesC were governed bz section 3HL13 As suchf 
arbitrations governed bz section 3H were not sub&ect to &udicial interventionf eIcept yor the 
purposes oy enyorceEent oy arbitral awardsf as it was eIpresslz provided that the provisions 
under the 1q‘2 Act would not be applicableL1H

The probleEs created bz section 3H oy the 1q‘2 Act raised soEe serious doubts as to its 
purpose as reEoving certain arbitrations yroE the reach and assistance oy the &udiciarz was 
to stagnatef and Eight possiblz deterioratef the progress Eade thus yarL 9ne oy the diNculties 
in adhering to section 3H oy the 1q‘2 Act was in the enyorceEent oy doEestic arbitral awards 
which applied either the J86STRAk Arbitration Rules or the FkR6A Arbitration Rules as it 
was provided that such doEestic arbitral awards would not be enyorced in the saEe Eanner 
as a &udgEent or order to the saEe eyyectL1‘ 9n the other handf such doEestic arbitral 
awards would not be able to be enyorced under the S6BS7 6onvention or the 6onvention on 
the Recognition and MnyorceEent oy joreign Awards )the 8ew Worm 6onventionC as these 
conventions are onlz applicable to arbitral awards Eade and which possessed a yoreign 
eleEentL

Sn this regardf where the 1q‘2 Act stuEblesf the 200‘ Act picms up the debris andf as suchf 
does awaz with the eIclusion oy &udicial assistance in international arbitrationsL The 200‘ 
Act does not seem to oust international arbitrations yroE the court;s assistance/ 5uite the 
contrarzf it eIpresslz provides yor and eItends the reach oy the court in situations such as 
involving interiE support yor the arbitral proceedingsf the consideration oy the arbitrabilitz 
oy the sub&ect Eatter oy the disputef and the deterEination oy public policz in relation to 
the arbitral awardsL 8otwithstanding the yoregoingf the necessitz in distinguishing between 
doEestic arbitrations and international arbitrations will be illuEinated as the discussion 
progressesL
The distinction between international and domestic
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Uhereas the 1q‘2 Act Eames no distinction between doEestic arbitrations and international 
arbitrations and applies to bothf it is now necessarz under the 200‘ Act to distinguish 
doEestic arbitrations and international arbitrations in order to deterEine the applicabilitz oy 
diyyerent sections oy the 200‘ ActL

jirstlzf pursuant to section 3 oy the 200‘ Actf the applicabilitz oy part SSS hinges upon the 
5uestion oy whether or not an arbitration is •international; or •doEestic;L Sn a doEestic 
arbitrationf part SSS oy the 200‘ Act applies bz deyault unless the parties to the arbitral 
proceedings eIclude its application in writingf that isf to opt-outL 9n the other handf in an 
international arbitrationf the deyault position is reversed and part SSS oy the 200‘ Act does 
not applz unless the parties to the arbitral proceedings agree otherwise in writingf that isf 
to opt-inL part SSS oy the 200‘ Act essentiallz allows yor greater intervention bz the courtf 
notwithstanding anz liEitations iEposed bz the arbitration agreeEentf such as bz allowing 
anz partz to the arbitral proceedings to reyer to it anz 5uestion oy law arising out oy an arbitral 
awardf14 and allowing the court to eItend the tiEe iEposed yor the coEEenceEent oy 
arbitral proceedings1V or the deliverz oy an arbitral awardL1D

Becondlzf the distinction between doEestic arbitrations and international arbitrations also 
goes towards deciding the outcoEe oy the application oy section 12)2C oy the 200‘ ActL 
Bection 12)2C provides that in the event that parties to the arbitral proceedings yail to 
deterEine the nuEber oy arbitratorsf the arbitral tribunal shall consist oy three arbitrators 
in the case oy an international arbitration and a single arbitrator in the case oy a doEestic 
arbitrationL

Thirdlzf section 30 oy the 200‘ Act provides that in respect oy doEestic arbitrationsf the 
applicable substantive laws shall be that oy –alazsiaf unless the parties to the arbitral 
proceedings agree otherwiseL Uith regard to international arbitrationsf the applicable 
substantive laws shall be decided bz the parties to the arbitral proceedingsL Sn the event that 
the parties to an international arbitration yail to agree on the applicable substantive lawsf the 
arbitral tribunal shall applz the law deterEined bz the con:ict oy laws rulesL

jinallzf the characterisation oy arbitral proceedings as either doEestic or international is also 
necessarz in order to deterEine the recognisabilitz and enyorceabilitz oy the arbitral awardL 
An arbitral award Eade pursuant to an international arbitration in –alazsia does not yall 
within the aEbit oy sections 3D and 3q oy the 200‘ Act as will be eIplained belowL
The Arbitral Tribunal

(oth the 1q‘2 Act and the 200‘ Act recognise the principle oy partz autonoEzL Bection D oy 
the 1q‘2 Act provides that unless a contrarz intention is eIpressedf an arbitration agreeEent 
is deeEed to include a provision that the reyerence shall be to a single arbitratorL The 1q‘2 
Act also provides that in the event that the arbitration agreeEent Eames reyerence to two or 
three arbitratorsf there shall be an uEpire appointed bz the arbitrators chosen bz both parties 
to the arbitral proceedingsL jailing which or anz agreeEent between the partiesf section 12 
oy the 1q‘2 Act provides that the Kigh 6ourt Eaz appoint the saEeL

Although there are no speci,c provisions in the 1q‘2 Act siEilar to that in the 200‘ Actf it is 
advisable that an appointed arbitrator should disclose anz circuEstances or interest which 
he Eight have in the outcoEe oy the arbitration that would cast doubt on his iEpartialitz 
and independenceL 9therwisef under section 2‘ oy the 1q‘2 Actf the court Eaz grant reliey 
to a partz to the arbitral proceedings in the event that an arbitrator is yound to be partialL 
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Buch reliey includes the granting oy an in&unction to restrain the arbitrator in 5uestion yroE 
proceeding with the arbitrationL

kime section 12 oy the 1q‘2 Actf the saEe section under the 200‘ Act states that parties to 
the arbitral proceedings are yree to deterEine and decide on the nuEber oy arbitrators to 
preside over the arbitral proceedingsL Bection 12 oy the 200‘ Act also provides yor instances 
where the parties to the arbitral proceedings are unable to agree on the nuEber oy arbitratorsL 
As Eentioned abovef depending on whether it is a doEestic arbitration or an international 
arbitrationf the 200‘ Act prescribes that a sole arbitrator shall be appointed yor doEestic 
arbitrations whilst three arbitrators shall be appointed yor international arbitrationsL

The procedures yor the appointEent oy arbitrators are provided yor under section 13 oy the 
200‘ ActL Bection 13 oy the 200‘ Act gives aEple libertz yor parties to the arbitral proceedings 
to deterEine the procedures that are to be adopted with regard to the appointEent oy 
arbitratorsL Bection 13 oy the 200‘ Act yurther provides yor resolution EechanisEs in the 
event that parties to the arbitral proceedings are unable to coEe to an agreeEentL jor 
eIaEplef pursuant to section 13)VC oy the 200‘ Actf should the director oy the FkR6A yail 
to appoint the relevant nuEber oy arbitrators under sections 13)HC and )‘C oy the 200‘ 
Actf either partz to the arbitral proceedings Eaz then applz to the Kigh 6ourt yor such an 
appointEentL1q

Bection 1H oy the 200‘ Act Eames it Eandatorz yor a person who is appointed to act as an 
arbitrator to disclose anz circuEstances that are limelz to give rise to &usti,able doubts as to 
his iEpartialitz or independence as this is a ground yor challenging arbitratorsL Bection 1H 
oy the 200‘ Act also states that an arbitrator Eaz be challenged iy he does not possess the 
re5uisite 5uali,cations agreed to bz the partiesL

Bection 1‘ oy the 200‘ Act goes a step yurther and provides yor the procedures that are 
to be adopted when challenging an arbitratorL Bection 14 oy the 200‘ Act deals with when 
an appointed arbitrator yails to act or when it becoEes iEpossible yor the arbitrator to act 
whereas section 1V oy the 200‘ Act provides yor Eatters relating to the appointEent oy a 
substitute arbitrator in the yoregoing eventL

Jnlime the 1q‘2 Actf which does not allow the arbitral tribunal to deterEine its own 
&urisdictionf the 200‘ Actf bz virtue oy section 1Df grants the arbitral tribunal the authoritz to 
rule on its own &urisdictionf that isf the concept oy moEpeten.-moEpeten.f including Eatters 
relating to the validitz oy the arbitration agreeEentL Bection 1D oy the 200‘ Act also provides 
yor the procedures and tiEe liEits on raising ob&ections to the arbitral tribunal;s &urisdictionL 
St also provides yor appeal to the courtf which shall have the ,nal sazf with regard to the 
arbitral tribunal;s ruling on its &urisdictionL The courts in the cases oy Btandard 6hartered 
(anm –alazsia (hd v 6itz Properties Bdn (hd Y Anor20 and 6–B Mnergz Bdn (hd v Poscon 
6orp21 have all observed that under the 200‘ Actf an arbitral tribunal Eaz deterEine its own 
&urisdictionL

Jnlime the 1q‘2 Actf which is silent on the issuef section 1q oy the 200‘ Act allows arbitral 
tribunals to grant interiE Eeasuresf whichf inter aliaf include securitz yor costs and discoverz 
oy docuEentsL Koweverf the 200‘ Act is silent on whether or not an arbitral tribunal can grant 
anz oy the interiE Eeasures on an eI parte applicationL
The procedure for arbitration

Jnlime the 1q‘2 Actf the adoption oy arbitration procedures is provided yor under sections 
20 to 2q oy the 200‘ ActL Bection 21)1C oy the 200‘ Act provides that parties to the arbitral 

Jalaysia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/malaysia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl

proceedings are yree to agree on the procedures to be yollowed bz the arbitral tribunal in 
conducting the arbitral proceedingsL Bection 21)2C oy the 200‘ Act provides that the arbitral 
tribunal Eaz conduct the arbitral proceedings in such Eanner as it considers appropriate 
iy parties to the arbitral proceedings are unable to coEe to an agreeEentL These include 
powers oy the arbitral tribunal to deterEine the adEissibilitzf relevancef and Eaterialitz oy 
anz evidence as well as ,Iing and aEending tiEe liEitsL
Judicial intervention

(oth the 1q‘2 Act and the 200‘ Act allow yor the intervention oy the &udiciarz in certain 
instancesL Buch intervention includesf inter aliaf the stazing oy proceedingsf22 granting oy 
interiE Eeasures oy protection such as securitz yor costs and interrogatoriesf23 and the 
enyorceEent oy arbitral awardsL2H Sn terEs oy the changes introduced bz the Arbitration 
)AEendEentC Act 2011f section 11 oy the 200‘ Act has been aEended to clariyz that in order 
to secure the aEount in disputef the court Eaz order the arrest oy propertzf bail or other 
securitz beyore or during the arbitral proceedingsL Sn particularf section 11)3C oy the 200‘ 
Act now eEpowers the court to Eame orders yor anz interiE Eeasures even iy the seat oy 
arbitration is outside –alazsiaL This clari,cation in law will be oy particular interest to parties 
involved in disputes relating to assets in –alazsia but which are being arbitrated in other 
&urisdictionsf such as BingaporeL

St is necessarz to consider iy liEitations placed on the intervention bz the court can be 
circuEvented bz the court invoming its inherent powersL Prior to the coEEenceEent oy the 
200‘ Actf there were two con:icting decisions oy the 6ourt oy AppealL Sn the case oy Barawam 
Bhell (hd v PPMB 9il and Gas Bdn (hdf2‘ the court held that it had no powers to intervene 
unless it was statutorilz eEpowered to do soL Sn contrastf in the case oy (ina Oati Bdn (hd 
v BuE Pro&ects )(rosC Bdn (hdf24 the 6ourt oy Appeal was oy the view that the courts had 
a supervisorz &urisdiction over arbitrations and arbitratorsf and that the court Eaz invome 
9rder q2f Rule H oy the Rules oy Kigh 6ourt 1qD0 to Eame anz order that Eaz be necessarz 
to prevent in&usticeL

The issue has been discussed and given signi,cant consideration in the case oy Aras Oalinan 
Bdn (hd v Tipco Asphalt Public 6oEpanz ktd Y 9rsf2V where it was held that the Kigh 6ourt 
in –alazsia •has no &urisdictionf statutorz or inherent or bz the eIercise oy residual powers 
to grant in&unctive reliey in Eatters where the seat oy arbitration is outside –alazsiaL;2D Sn 
reaching his decisionf (adariah BahaEid O6 coEpared section D oy the 200‘ Act to article 
‘ oy the J86STRAk –odel kaw and yound that the rationale behind both provisions is to 
•bring certaintz to arbitration proceedings bz setting out the speci,c paraEeters oy court 
assistance or supervision in respect oy such proceedingsL;2q Given that the 200‘ Act did 
not eIpresslz adopt article 1)2C oy the J86STRAk –odel kaw when it had incorporated the 
other provisionsf it cannot be said that the intention oy the ParliaEent was to conyer eIpress 
&urisdiction to the courts where the seat oy arbitration is not –alazsiaL St reEains to be seen 
how Euch yurther the courts will applz section D oy the 200‘ Act and whether its powers to 
intervene in arbitral proceedings would be liEited to those that are speci,callz provided yor 
under the ActL

Bection 22 oy the 1q‘2 Act provides that the arbitrator or uEpire Eaz subEit anz 5uestion 
oy law arising in the course oy arbitration or yroE an arbitral award or anz part thereoy to 
the Kigh 6ourtL BiEilarlzf section H1 oy the 200‘ Act provides that a partz to the arbitral 
proceedings Eaz applz to the Kigh 6ourt yor the deterEination oy anz 5uestion oy law arising 
in the course oy arbitration with the consent oy the arbitrator or all parties to the arbitral 
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proceedingsL Additionallzf section H2 oy the 200‘ Actf which provides that anz partz to the 
arbitral proceedings Eaz reyer anz 5uestion oy law arising out oy an arbitral award to the Kigh 
6ourtf also provides that one oy the options available to the Kigh 6ourt ayter deterEining 
the 5uestion subEitted is to set aside the arbitral award in whole or in partL Koweverf the 
Kigh 6ourt shall disEiss such a reyerence iy the 5uestion oy law does not ayyect the rights 
oy one or Eore oy the parties to the arbitral proceedingsL30 St should be noted that both 
these provisions are contained in part SSS oy the 200‘ Actf whichf in deyaultf applies onlz 
to doEestic arbitrations but not to international arbitrations unless the parties eIpresslz 
choose to eIclude or include theE respectivelzL
Arbitral awards

There is no de,nition oy •award; in the 1q‘2 Actf although section 1‘ states that a reyerence 
to •award; in the 1q‘2 Act includes a reyerence to interiE awards as wellL Bection 2)1C oy the 
200‘ Act de,nes an arbitral award as a decision oy the arbitral tribunal on the substance oy 
the dispute and that it includes anz ,nalf interiE or partial award and anz award on costs or 
interestsL Bection 1V oy the 1q‘2 Act and section 34)1C oy the 200‘ Act yurther provide that 
all arbitral awards are ,nal and bindingL

Jnlime the 1q‘2 Actf section 33 oy the 200‘ Act provides that an arbitral award should be in 
writing and signed bz the arbitral tribunalL Sy there is Eore than one arbitratorf the signatures 
oy the Ea&oritz would be suNcient provided that the reason yor anz oEission is statedL 
Bection 33 yurther provides that the arbitral award should state the reasons upon which it is 
based unless the parties to the arbitral proceedings had agreed otherwise or iy the arbitral 
award is on agreed terEsL The arbitral award shall also state the date and the seat oy the 
arbitrationL

(oth Bection 1D oy the 1q‘2 Act and section 3‘ oy the 200‘ Act allow the arbitrator 
or uEpire to correct anz clerical errorf accidental slip or oEission in an arbitral awardL 
Additionallzf section 3‘ oy the 200‘ Act allows a partz to re5uest the arbitral tribunal to give 
an interpretation oy a speci,c point or part oy the arbitral awardL

Bection 3V oy the 200‘ Act provides two bases on which an arbitral award Eaz be set asideL 
The ,rst basis is when a partz Eaming the setting aside application provides prooy oy one 
oy the liEited instances that &ustiyz the setting aside oy the arbitral awardL Buch instances 
include the proving that the other partz to the arbitral proceedings did not have the capacitz 
to enter into the arbitration agreeEentf the arbitration agreeEent was invalid under the laws 
oy –alazsiaf proper notice oy the appointEent or constitution oy the arbitral tribunal or arbitral 
proceedings were not givenf or that the arbitral award deals with a dispute not yalling within 
the terEs oy the subEission oy arbitrationL The second basis yor setting aside the arbitral 
award is a ,nding bz the court that the dispute is not capable oy being settled bz arbitration 
under the laws oy –alazsia or that the arbitral award is in con:ict with the public policz oy 
–alazsiaL St is to be noted that the grounds given under section 3V oy the 200‘ Act yor setting 
aside an arbitral award do not relate to the Eerits oy the caseL Sn additionf as Eentioned 
earlierf section H2 oy the 200‘ Act allows the court to set aside an arbitral award to which a 
5uestion has been reyerred yor its deterEinationL

MnyorceEent oy arbitral awards is dealt with under section 2V oy the 1q‘2 Act and sections 
3D and 3q oy the 200‘ ActL Bection 3D oy the 200‘ Act also provides yor the procedures 
that a partz to the arbitral proceedings needs to coEplz with when seeming to enyorce an 
arbitral awardL Bection 3q oy the 200‘ Act sets out the grounds on which the recognition or 
enyorceEent oy an arbitral award shall be reyusedL
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St is also to be noted that the 200‘ Act does not repeal the Reciprocal MnyorceEent oy 
OudgEents Act 1q‘D )the RMOA 1q‘DCf which provides yor the enyorceEent oy an arbitral 
award yroE 6oEEonwealth countries and scheduled countries as iy it were a yoreign 
&udgEentf provided that it is ,rst registered in the courts oy the countrz in which the arbitral 
award was givenL
Pro-arbitration“ local courts
Stay of legal proceedings

Bection 10 oy the 200‘ Act allows a partz to applz to the Kigh 6ourt yor a staz oy legal 
proceedings iy the sub&ect Eatter oy the dispute is sub&ect to an arbitration agreeEentL Jnlime 
section 4 oy the 1q‘2 Actf section 10 oy the 200‘ Act Eames it Eandatorz yor the Kigh 6ourt 
to grant a staz unless the arbitration agreeEent is null and voidf inoperative or incapable oy 
being peryorEed or iy there eIists no dispute between the parties with regard to the Eatters 
to be reyerred to arbitrationL

Sn 6hut 8zam KishaE 8zam Ariyy v –alazsian Technologz 7evelopEent 6orporation Bdn 
(hdf31 the court toom the occasion to restate the desire oy the legislature to reyorE the law 
relating to arbitration and to give priEacz to arbitral proceedings over court proceedings 
in circuEstances where parties have agreed to resolve their disputes bz arbitrationL The 
Kigh 6ourt stated that it would be rare yor a court not to grant a staz oy legal proceedings 
under the 200‘ ActL This is reaNrEed in both Renault Ba v SnomoE 6orporation Bdn (hd Y 
Anor and 9ther Applications32 and Albilt Resources Bdn (hd v 6asaria 6onstruction Bdn 
(hd33 wheref in the latterf Abdul –alim Ssham O6A yurther eEphasised the desirabilitz oy 
arbitration regardless oy parties; Eotives in yavouring arbitration over litigationL Sn coEing 
to his decisionf the learned &udge held that the contract in dispute •Eust be reyerred to 
arbitrationL There are no two wazs about itL;3H

BiEilarlzf in the case oy Uinsin Mnterprise Bdn (hd v 9Iyord Talent )–C (hd3‘ the court noted 
that under the 1q‘2 Actf the court would not grant a staz oy court proceedings unless the 
applicant had deEonstrated that he was readz and willing to arbitrate the disputeL Uhile that 
is the position under the 1q‘2 Actf there is no such siEilar re5uireEent under the 200‘ ActL 
The court held that in both the 1q‘2 Act and the 200‘ Actf a staz oy court proceedings will 
not be granted iy the applicant has tamen part in the court proceedingsL

Sn addition to the two instances provided yor under section 10 oy the 200‘ Actf the decision 
in the case oy keEbaga Pelabuhan Felang v Fuala 7iEensi Bdn (hd Y Another Appeal34 
seeEs to give rise to a yurther ground yor not granting a staz oy court proceedings in rare 
circuEstances where estoppels will ariseL Although the general rule under section 10 oy the 
200‘ Act still standsf when parties to the arbitral proceedings have subse5uentlz displaced 
their original discretion to reyer their disputes to arbitration bz eIpresslz subEitting to the 
&urisdiction oy the courtsf the doctrine oy estoppels Eaz be invomed to prevent a partz yroE 
asserting otherwiseL

All in allf the approach tamen bz the –alazsian courts in terEs oy their inclination towards 
arbitrations can be suEEed up bz the words oy the case oy 6–B Mnergz Bdn (hd v Poscon 
6orp3V that •there is unEistameable intention oy the legislature that the court should lean 
towards arbitration proceedingsL;
Appeal against arbitral awards

There is no appeal procedure against an arbitral award in both the 1q‘2 Act and the 200‘ ActL 
Koweverf there eIists under both the 1q‘2 Act and the 200‘ Actf provisions relating to the 
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setting aside oy an arbitral awardL Bection 2H)2C oy the 1q‘2 Act states that an arbitral award 
Eaz be set aside iy the arbitrator or uEpire has Eisconducted hiEsely or iy the arbitral award 
has been iEproperlz procuredL Sn the case oy 6airn Mnergz Sndia Ptz ktd v the GovernEent 
oy Sndiaf3D the 6ourt oy Appeal held thatf under the 1q‘2 Actf an arbitral award is ordinarilz 
,nal and conclusive unless a contrarz intention is provided yor in the arbitration agreeEentL 
Accordinglzf civil courts have no appellate &urisdiction over the arbitrator;s decision iy it has 
been yairlz reachedL Koweverf the court Eaz still decide to set aside an arbitral award iy there 
was an error oy law on the yace oy the arbitral awardL This is based on coEEon law principlesL 
Oeyyerz Tan O6A stated“

The reEedz oy •error oy law on the yace oy the award; was not provided in 
the Arbitration Act 1q‘2L (ut –alazsian law was not and is not liEited to the 
Arbitration Act aloneL$ 6ourts in –alazsia have regularlz considered arbitration 
applications on the basis that error oy law on the yace oy the award is available 
yor consideration under our lawL3q

The 6ourt oy Appealf howeverf stressed that this was a liEited eIception and would be 
applied onlz iy the court yound in the arbitral awardf or anz docuEents actuallz incorporated 
into itf soEe legal proposition that yorEed the basis oy the arbitral award and which was 
erroneousL The 6ourt oy Appeal was oy the view that a 5uestion oy construction was a 
5uestion oy law and iy the 5uestion oy construction itsely was the verz thing that had been 
reyerred to the arbitrator yor deterEinationf the court would not set aside the ,ndings oy the 
arbitrator onlz because the court itsely would have coEe to a diyyerent conclusionL jurtherf 
the 6ourt oy Appeal also stated that an erroneous decision oy an arbitrator on a speci,c 
5uestion oy construction did not in itsely Eame it a bad arbitral award capable oy being set 
asideL

A siEilar position was adopted in the case oy TaEan (andar (aru –asai Bdn (hd v 
7indings 6orporations Bdn (hdH0 where the court heldf inter aliaf that the 200‘ Act Eames 
it coEpulsorz yor the courts to respect the decision oy the arbitrator and that real prooy is 
re5uired beyore the courts would Eeddle with the recognition and enyorceEent oy an arbitral 
awardL The ,nalitz oy an arbitral award is again observed in 8go 6hew Kong 9ils Y jats )–C 
Bdn (hd v Farza RuEpun Bdn (hdH1 in that a Eere ,ling oy an aNdavit to oppose registrationf 
instead oy Eaming an applicationf is deeEed insuNcient to set aside an arbitral awardL

Sn the case oy Asia 6ontrol BzsteEs SEpac )–C Bdn (hd v P8M P6( (hd and another 
appealfH2 it is apparent that the –alazsian courts have adopted a pro-arbitration stance bz 
endorsing the J86STRAk Arbitration Rulesf which is indicative oy a EiniEalist interventionist 
approachL The appellant had atteEpted to set aside an arbitral award Eade pursuant to the 
J86STRAk Arbitration Rules and the FkR6A Arbitration RulesL The Kigh 6ourt disEissed 
the appellant;s application and allowed the respondent;s application yor leave to enyorce the 
arbitral awardL 9n appealf the 6ourt oy Appeal disEissed the appellant;s appeal and held that 
section 3H oy the 1q‘2 Act eIcluded the application oy the 1q‘2 Act or other written law to 
anz arbitration held under the J86STRAk Arbitration Rules and the FkR6A Arbitration RulesL

jurtherf in the case oy Tan Fau Tiah v Tetuan Teh FiE Tehf Balina Y 6o Y AnorfH3 the ,rst 
respondent had given written undertamings to release the docuEents oy title to the appellant 
when the Eatter was decided bz an arbitrator or the court or bothL The arbitrator handed 
down an arbitral award in yavour oy the appellant but the ,rst respondent reyused to hand over 
the docuEents and ,led a suEEons seeming interpleader relieysL The Kigh 6ourt allowed 
the ,rst respondent;s interpleader application and decided that the ,rst respondent ought 
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to continue to hold on to the docuEents oy titles pending the proceedings bz the second 
respondent to reEove or restrain or bothf the arbitrator as well as an in&unction to have the 
arbitral award set asideL Sn additionf the ,rst respondent ought to continue to hold on to the 
docuEents pending the proceedings bz the appellant yor leave to enyorce the arbitral award 
against the second respondentL The appellant appealed against the decision oy the Kigh 
6ourtL

St was held bz the 6ourt oy Appeal that the order yor the iEEediate return oy the docuEents 
oy title was ,nal and bindingf irrespective oy whether or not there was anz pending appeal 
to have the order set asideL 9nce the arbitral order was handed down bz the arbitratorf the 
undertaming oy the ,rst respondent would coEe into plaz and Eust be given eyyectL jurtherf 
as the ,rst respondent hadf in his aNdavitf eEplozed the dis&unctive word •or; in regard to 
what had to be coEplied withf naEelz either an arbitral award •or; a court orderf when the 
dispute between the parties ended with an arbitral awardf the ,rst respondent Eust bz their 
own adEission coEplz with itL
Arbitration developEents“ international
The CREGAA Act

A briey discussion on the 6RMjAA Actf though repealed bz the 200‘ Actf is still relevant as it 
hadf prior to the aEendEent oy section 3D)1C oy the 200‘ Actf provided yor the enyorceEent 
oy arbitral awards pursuant to arbitration agreeEents under the 8ew Worm 6onvention or 
arbitrations held outside –alazsia in states that are partz to the 8ew Worm 6onventionL

Sn the case oy Bri kanma 6ricmet v Uorld Bports 8iEbus Pte ktdfHH the 6ourt oy Appeal held 
that a ga.ette noti,cation bz Kis –a&estz Wang 7i-pertuan Agong was a prere5uisite beyore 
enyorceEent oy an arbitral award yroE a state is allowed under the 8ew Worm 6onvention 
notwithstanding that the state was indeed a signatorz to the 8ew Worm 6onventionL This 
decision was reaNrEed bz the 6ourt oy Appeal in the case oy AlaEi ’egetable 9il Products 
Bdn (hd v koEbard 6oEEodities ktdH‘L Koweverf in late 200qf the jederal 6ourt reversed 
the decision oy the 6ourt oy Appeal in the latter caseH4 and held that a ga.ette noti,cation 
pursuant to section 2)2C oy the 6RMjAA Act is evidentiarz in nature and not a precondition yor 
the purposes oy enyorcing an arbitral award yroE a state that is a signatorz to the 8ew Worm 
6onventionL Sy Kis –a&estz Wang 7i-pertuan Agong had issued a ga.ette noti,cation declaring 
a particular state to be a signatorz to the 8ew Worm 6onventionf that ga.ette noti,cation 
Eerelz yorEed conclusive evidence oy the yact that that state was a signatorzf thereyoref the 
issue oy whether or not a state is a signatorz to the 8ew Worm 6onvention can be proved bz 
adducing other evidence as Eaz be appropriateL

The court in deEonstrating its willingness to depart yroE the previous authoritz oy Bri kanma 
6ricmet v Uorld Bports 8iEbus Pte ktd opined that“

The critical issue is whether a declaration in the Ga.ette noti,cation bz the 
Wang 7i Pertuan Agong is a condition precedent beyore an award Eade in a 
statef who is a partz to the 8W6f could be regarded as a convention award 
under the 6RMjAL Sn Ez viewf the answer to this 5uestion does not depend 
on whether the word •Eaz; appearing in s 2)2C oy the 6RMjA has to be read to 
Eean •Eust; or otherwiseL

The 6ourt oy Appeal in Bri kanma 6ricmet v Uorld Bports 8iEbus Pte ktd construed the word 
•Eaz; as •Eust;f rendering it Eandatorz yor Kis –a&estz Wang 7i-pertuan Agong to eItend 
the bene,t under the 6RMjAA Act to yoreign arbitral awards in order yor the saEe to be 
enyorceableL Koweverf in koEbard 6oEEodities ktd v AlaEi ’egetable 9il Products Bdn (hdf 
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the court elected to construe the word •Eaz; as siEplz conyerring a power and proceeded to 
eIaEine whether or not a dutz to eIercise the power is iEposedL This eyyectivelz eItended 
the aEbit oy the word •Eaz; and eIeEpli,ed the court;s pro-arbitration stance bz construing 
the test in a Eanner which lowers the re5uired thresholdL The direction caEe as a welcoEe 
gesture Eaming the recourse to yoreign arbitrations Eore accessible in –alazsiaL

There are no siEilar provisions in the 200‘ Act which pertain to the ga.ette noti,cation 
aboveL Bection 3D)1C oy the 200‘ Act states that on an application in writingf an arbitral 
award Eade in respect oy an arbitration where the seat is in –alazsia or an arbitral award 
yroE a yoreign state Eaz be enyorced bz the Kigh 6ourt as a &udgEent thereoyL Prior to the 
Arbitration )AEendEentC Act 2011f section 3D)1C oy the 200‘ Act was silent on whether 
or not it applied to arbitral awards oy international arbitrations in –alazsiaL St is also to be 
noted that with regard to arbitral awards yroE a yoreign statef section 3D)1C oy the 200‘ 
Act speci,es that onlz arbitral awards yroE countries that are partz to the 6onvention on 
the Recognition and MnyorceEent oy joreign Arbitral Awards adopted bz the Jnited 8ations 
6onyerence on Snternational 6oEEercial Arbitration in 1q‘D are recognisedL Thusf it appears 
that arbitral awards yroE countries which are not signatories to the said convention would 
not be recognised and cannot be enyorced under the 200‘ ActL
The Kuala Lumpur Regional Centre for Arbitration

There are a nuEber oy proyessional bodies in –alazsia such as the –alazsian Snstitute 
oy ArchitectsfHV the Rozal Snstitution oy Burvezors –alazsiafHD the –alazsian Snternational 
6haEbers oy 6oEEercefHq the Snstitute oy Mngineers –alazsia‘0 and the –alazsian Rubber 
(oard‘1f which adEinister and handle arbitral proceedingsL Koweverf this chapter will yocus 
on the FkR6A as the Eain arbitral institution in –alazsia and its contributions to the 
ever-changing arbitral landscapeL

The FkR6A was established in 1qVD under the auspices oy the Asian-Ayrican kegal 
6onsultative 9rganisation )the AAk69C to provide a yoruE yor the settleEent oy tradef 
coEEerce and investEent disputes within the Asia-Paci,c regionf which it continues to 
doL The FkR6A was the ,rst regional centre established bz the AAk69 in Asiaf which 
aiEed to provide institutional support yor the conduct oy doEestic and international arbitral 
proceedings in AsiaL‘2 The AAk69 is currentlz Eade up oy HV EeEber countries and has to 
date ,ve regional centres in 6airof kagosf Tehranf 8airobif and oy course Fuala kuEpurL

GovernEents oy the countries with regional centres recognise the independent status oy 
the regional centres and as such have accorded theE privileges and iEEunitiesL The 
iEEense support given bz the respective governEents allow the regional centres to yunction 
as autonoEous international organisationsL‘3 Uhile the FkR6A has the support oy the 
–alazsian governEentf the FkR6A is a non-pro,t organisation and is neither a governEent 
branch nor agenczL The status oy the FkR6A as an independent arbitral institution yor both 
doEestic and international arbitrations is a clear policz under both the 1q‘2 Act and the 
200‘ ActL
Adoption oy the revised J86STRAk Arbitration Rules

St was decided in 2004 that the J86STRAk Arbitration Rules should be revised to Eeet the 
changes in arbitral practice that have occurred over the past 30 zearsL 9n 2‘ Oune 2010f the 
revised J86STRAk Arbitration Rules were adoptedf and were eyyective as oy 1‘ August 2010f 
bz the FkR6Af Eaming it the ,rst arbitral institution in the world to do soL Uith the FkR6A 
adopting the revised J86STRAk Arbitration Rulesf all changes Eade therein are relevant to 
and ayyect arbitrations being held bz the FkR6A and under the FkR6A Arbitration RulesL

Jalaysia MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/malaysia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl

The revised J86STRAk Arbitration Rules saw Eore provisions being addedf with the aiE 
oy ,lling gaps that have becoEe apparent over the zearsL The revision oy article 2 oy the 
J86STRAk Arbitration Rules shows the rules taming into account Eodern technologz with 
regard to issuing and serving notices oy arbitration and other coEEunications as well as 
the conducting oy hearingsL A point to note is that when coEEunications are conducted 
via e-Eail or yacsiEilef a designated or authorised address Eust be usedL The revision 
also includes the addition oy article 2D)HCf which provides that witnesses Eaz •be eIaEined 
through Eeans oy telecoEEunication that do not re5uire their phzsical presence at the 
hearing;f with the eIaEple oy teleconyerencing being givenL

Article 4 oy the J86STRAk Arbitration Rules has also been revised to reduce the tiEe a partz 
to the arbitral proceedings needs to wait beyore Eaming a re5uest to the Becretarz General 
oy the PerEanent 6ourt oy Arbitration at the Kague )the P6AC with regard to disputes relating 
to the appointEent oy an appointing authoritz yroE 40 to 30 dazsL Sn additionf it is also now 
eIpresslz stated that the P6A Eaz be re5uested bz the parties to the arbitral proceedings to 
act as an appointing authoritzL These changes are re:ected in –alazsia under section 13 oy 
the 200‘ Actf which provides yor the re5uest yor appointEent to be Eade to the director oy 
the FkR6AL

AEong the signi,cant additions to the revised J86STRAk Arbitration Rules relating to the 
conduct oy arbitral proceedings are articles 1V)1C and )2C where it is provided that the arbitral 
tribunal •shall conduct the proceedings so as to avoid unnecessarz delaz and eIpense and to 
provide a yair and eNcient process yor resolving the parties; dispute; and the arbitral tribunal 
shall as soon as practicable establish a provisional tiEetable oy the arbitrationL There are also 
now additional provisions dealing with the issue oy an arbitrator;s con:ict oy interestf wherebz 
Eodel stateEents oy independence pursuant to a new article 11 are anneIed to the revised 
J86STRAk Arbitration RulesL jurtherf article 14 oy the J86STRAk Arbitration Rules provides 
a clause eIcluding liabilitz oy the arbitral tribunal save yor intentional wrongdoingL This would 
Eost certainlz guarantee that the arbitrators are able to proceed with the arbitration without 
year oy anz negative repercussions yroE the partiesL

MIcessive tribunal reEuneration would also not be possible now that article H1 oy the 
J86STRAk Arbitration Rules states that the yees shall be reasonable in aEountL The revised 
J86STRAk Arbitration Rules also re5uire the arbitral tribunal to inyorE the parties to the 
arbitral proceedings oy how it proposes to deterEine its yees at the soonest ayter the arbitral 
tribunal has been constitutedL The parties Eaz reyer the proposal or the deterEination oy the 
yees oy the arbitral tribunal to the appointing authoritzf such as the director oy the FkR6Af yor 
reviewL

Sn addition to the yoregoing discussionf the revised J86STRAk Arbitration Rules have also 
seen additional provisions dealing withf as well as those Eentioned earlierf Eulti-partz 
arbitration and &oinderf ob&ections to eIperts appointed bz the arbitral tribunalf whichf as 
a wholef aiE to enhance procedural eNciencz and uphold reasonableness in the conduct 
oy arbitrations such as in the deterEination and assessEent oy costs oy the arbitral 
proceedingsL Uith a view to propelling its status in the arbitration coEEunitzf the FkR6A 
Arbitration Rules were revisedf with certain Eodi,cations and adaptationsf in line with the 
updated J86STRAk Arbitration RulesL
A new lease oy liye

jollowing on yroE the iEproveEents Eade to its Arbitration Rulesf the FkR6A saw yurther 
supportf in particularf yroE the governEent oy –alazsia in driving the centre yorwardL 
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This occasioned in the coEEissioning and appointing oy an advisorz board bz the priEe 
Einister;s 7epartEent oy –alazsia with eyyect yroE 1‘ August 2011L The advisorz board 
is currentlz chaired bz Tan Bri Abdul GaniPatail who has been the attornez general oy 
–alazsia since 2002L Together with Tan Bri Abdul GaniPatailf the advisorz board consists 
oy siI renowned and respected arbitrators who are active not &ust in –alazsia but also 
internationallzL The Eain yunction oy the advisorz board is to advise the FkR6A on the centre;s 
strategic direction in its aiE to be the preyerred arbitral institution in the Asia-Paci,c region 
as well as positioning –alazsia as an arbitration-yriendlz destination‘HL

9n 2V jebruarz 2012f the FkR6A launched its revised FkR6A jast Tracm RulesL The FkR6A 
jast Tracm Rules were revised and iEproved ayter its 2010 predecessor delivered a Euch 
sought-ayter option to resolving coEEercial and transactional disputes in –alazsiaL‘‘ The 
revision was needed given that the 200‘ Act was due yor its own aEendEent naEelz the 
Arbitration )AEendEentC Act 2011 and the coEing oy the 6onstruction Sndustrz PazEent 
and Ad&udication (ill 2011L BiEilar to the FkR6A Arbitration Rulesf the FkR6A jast Tracm 
Rules have been Eodi,ed with the adoption oy the articles oy the revised J86STRAk 
Arbitration RulesL

The success en&ozed thus yar and the yorce behind the global aEbition oy the FkR6A can 
be attributed to its current directorf Bundra Ra&oof who was appointed as the FkR6A;s ,yth 
director with eyyect yroE 1 –arch 2010L –r Ra&oo was also appointed as the president oy 
the Asia Paci,c Regional Arbitration Group )the APRAGC on D Oulz 2011L Sn additionf the 
director oy the FkR6A is serving on the panel oy nuEerous international arbitral institutions 
and organisations and had earlier practised as an architect and town plannerL Prior to –arch 
2010 and despite being the ,rst regional arbitral institution to be establishedf the FkR6A 
was trailing yar behind the newer arbitral centres in Bingaporef Kong Fong and AustraliaL‘4 
Sn addressing the situation bacm thenf –r Ra&oo openlz adEitted that •even disputes which 
involved onlz –alazsian parties were going oyy-shore to arbitral centres around the worldL;‘V 
Koweverf through –r Ra&oo;s vision and strive yor the betterEent oy the FkR6A;s repute and 
standingf the FkR6A has progressed and grown speedilz within a Eere couple oy zearsL –r 
Ra&oo now heads a 23-EeEber EanageEent teaE coEpared to a paltrz your EeEber teaE 
&ust a zear agoL jurtherf the FkR6A now has ‘‘4 arbitratorsf Eost oy theE yoreign arbitratorsf 
on its panel coEpared to less than 200 previouslzL

Uith the right people steering the course oy the centref subEitting disputes to arbitrations 
under the FkR6A and its Arbitration Rules coEes with it a Eultitude oy advantages yor 
the parties involvedL Re&uvenation eyyorts have also seen a push yor arbitration clauses 
reyerring disputes to the FkR6A to be included in contracts bz governEent agencies and 
governEent-linmed coEpaniesf Earming the increased con,dence in and proEinence oy the 
FkR6AL‘D AEong the various yactors in the FkR6A;s appeal in relation to conducting arbitral 
proceedingsf perhaps the biggest draw can be credited to the centre;s stand in meeping 
costs to parties low such as capping arbitrators; yees under the FkR6A yee scheduleL‘q 
9ther bene,ts in choosing the FkR6A as the preyerred yoruE include the yact that yoreign 
lawzers are allowed to represent and appear in arbitral proceedingsf the availabilitz oy a panel 
oy eIperienced doEestic and international arbitrators yroE diverse ,elds oy eIpertise and 
eIperiencef the adEinistration and assistance oy the FkR6A in the enyorceEent oy arbitral 
awardsf andf iEportantlzf the ,nalitz and binding nature oy arbitral awards rendered bz the 
FkR6AL The ,nalitz and binding nature oy the FkR6A;s arbitral awardsf coupled with –alazsia 
being a signatorz to the 8ew Worm 6onventionf enables the FkR6A;s arbitral awards to be 
enyorceable in countries which are also signatoriesL
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Uhz choose –alazsiaà

As –alazsia strives to narrow the gap between itsely and Bingapore as well as Kong Fong 
as an Asia-Paci,c arbitral yoruEf there is no doubt that it has been .ealouslz yollowing the 
trend and Eanner in which both proEinent arbitral nations have been advancingL

kime the introduction in the yourth edition oy  the Arbitration Rules oy  the Bingapore 
Snternational Arbitration 6entre )the BSA6 Arbitration RulesC oy the availabilitz oy the 
eIpedited procedure prior to the constitution oy the arbitral tribunalf40 which streaElined 
the procedures yor liEited-value disputes oy BZ‘ Eillion or lessf the FkR6A has also 
introduced its own new •products;f such as the FkR6A jast Tracm Rules )as discussed aboveCf 
which were created in collaboration with the –alazsian Snstitute oy ArbitratorsL The FkR6A 
has acmnowledged the issue with the length oy arbitral proceedings andf as a resultf has 
iEpleEented the FkR6A jast Tracm Rules to yurther enhance its arbitral attractivenessL

BiEilarlzf notable yeatures oy the 200‘ Act coEpared to and in relation to the newest 
Arbitration 9rdinance oy  Kong Fong )the Kong Fong Arbitration 9rdinanceC include 
provisions which give arbitral tribunals the powers to grant interiE Eeasures such as to 
preserve assets or evidence or to Eaintain or restore the status 5uoL Sn additionf the 200‘ 
Act as well as the FkR6A Arbitration Rules have been eEbraced with the potential praises oy 
the •hands-oyy; and •partz autonoEz; approachesf41 which have ceEented respect and trust 
in the Kong Fong;s szsteE oy arbitrationL

Sn terEs oy national legislations and its signi,cance to both the 1q‘2 Act and the 200‘ Actf 
sub&ect to the opting-in or opting-out EechanisE oy part SSS oy the 200‘ Actf the 200‘ Act 
is Eore in line with the approach tamen bz Kong Fong in uniyzing both its doEestic and 
international regiEes in the Kong Fong Arbitration 9rdinance oy 1 Oune 2011L 9n the contrarzf 
Bingapore still Eaintains separate legislations yor doEestic arbitrationsf which are governed 
bz the Arbitration Act )chapter 10Cf and international arbitrationsf which are governed bz the 
Snternational Arbitration Act )chapter 1H3ACL The Eove in uniyzing and harEonising the laws 
oy arbitration in –alazsia is indicative oy a less coEpleI and Eore accessible arbitral regiEe 
in its yutureL

St is also noteworthz to highlight the eyyorts oy the FkR6A in establishing arbitration rules 
yor the resolution oy disputes relating to SslaEic banming bz the Eaming oy the Rules yor 
Arbitration oy Fuala kuEpur Regional 6entre yor Arbitration )SslaEic (anming and jinancial 
BervicesC )the FkR6A Arbitration Rules )SslaEic (anming and jinancial BervicesC or the 
FkR6A Rules yor SslaEic (anming and jinancial Bervices Arbitrationf which caEe into eyyect 
in 200VL Buch yacilitative EechanisE yor the resolution oy disputes arising out oy or in 
connection with anz coEEercial contractf business arrangeEent or transaction that is 
based on Bhariah principles is uni5ue to –alazsiaf thereyore boosting its attractiveness on 
top oy its other advantagesL
The yuture is bright

Although –alazsia is still growing as an arbitral yoruEf its position aEong the regional 
plazers will no doubt rise as the –alazsian arbitration coEEunitz continues to receive 
yavourable  yeedbacm  and  support  yroE  its  governEentf  &udiciarz  szsteE  and  legal 
practitioners as well as traders and congloEeratesL The road to success is inevitablz 
long and toughf as along the waz Eanz obstacles and hurdles are to be eIpected and 
crossedL Given that –alazsia still has soEe waz to go beyore it is able to reach the heights 
attained bz the Bingapore Snternational Arbitration 6entre and Kong Fong Snternational 
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Arbitration 6entref a series oy &udicial iEpleEentations and deterEinationsf clari,cations and 
ad&ustEents isf at the verz leastf necessarzL

All  the hard worm and perseverance put in bz dedicated EeEbers oy the arbitration 
coEEunitz in –alazsia is beginning to bear yruitL 8otwithstanding the course aheadf and 
in light oy the abovef the hope and optiEisE shared aEong the arbitration coEEunitz can 
suEEed up siEplz and con,dentlz“ the yuture is brightL
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This article aiEs to provide a briey overview oy the arbitration scene in SndiaL The eyyorts 
tamen bz the Sndian &udiciarzf eIecutive and legislature in proEoting arbitration as an eyyective 
Eeans oy dispute resolution has helped Sndia in Eodelling its pro-arbitration attitudeL
Kistorz oy arbitration in Sndia

The eIistence oy the law oy arbitration in Sndia can be traced bacm to the eighteenth centurzL 
The verz ,rst atteEpt at codiyzing the arbitration law was also Eade during the (ritish rulef 
bz enacting the (engal Regulation in 1VV2 )the RegulationCf which was applicable onlz to the 
Presidencz TownsL ’ide the Regulationf disputes in relation to accounts could be arbitratedL 
Bubse5uentlzf nuEerous regulations were enacted which eItended the scope oy Eatters that 
could be arbitrated which included disputes in relation to landf rent and revenueL

St was onlz in 1D‘q when the ,rst 6ode oy 6ivil Procedure )the 6P6C was enacted yor Sndia 
that contained eIpress provisions relating to arbitrationL 6P6 was revised in 1DVV and yurther 
in 1DD2f howeverf the provisions relating to arbitration reEained unchangedL The arbitration 
provisions provided yor arbitration oy disputes ayter thez had arisen/ there was no provision 
yor reyerence to arbitration oy yuture disputesL To reEedz thisf the Sndian Arbitration Actf 1Dqq 
)1DDq ActC was enacted based on the Mnglish Arbitration Actf 1DDqL Koweverf the application 
oy this 1DDq Act was liEited to Presidencz Towns and was subse5uentlz eItended to a yew 
Eore coEEercial townsL 6onse5uentlzf the 6ivil Procedure 6ode oy 1q0D )the 6odeC was 
enacted which contained the provisions relating to arbitration in Bchedule SSL 6onsidering the 
drawbacms in the eIisting provisionsf a need yor consolidation and aEendEent oy the law 
and its codi,cation in a separate enactEent was sensedL This resulted in the enactEent oy 
the Sndian Arbitration Actf 1qH0 )the 1qH0 ActC which repealed Bchedule SS oy the 6odeL1

Prior to the enactEent oy the 1qH0 Actf in 1q3Vf Sndian legislature had enacted the Arbitration 
)Protocol and 6onventionC Actf 1q3V )the 1q3V ActC to give eyyect to the Geneva Protocol on 
Arbitration 6lauses oy 1q23 and the Geneva 6onvention on the MIecution oy joreign Awards 
oy 1q2Vf as Sndia was a signatorz to these international agreeEentsL Thereayter in 1q41f 
joreign Awards )Recognition and MnyorceEentC Act 1q41 )the 1q41 ActC was enacted to give 
eyyect to the 8ew Worm 6onvention oy 1q‘DL

As a resultf until 1qq4f the law governing arbitration in Sndia consisted Eainlz oy three 
statutes“ the 1q3V Act/ the 1qH0 Act/ and the 1q41 ActL Uhile the 1qH0 Act was the general 
law governing arbitration in Sndia/ the 1q3V Act and the 1q41 Acts were designed to enyorce 
yoreign arbitral awardsL

The 1qH0 Act gave rooE to the parties to access courts at alEost everz stage oy arbitrationf 
deyeating the verz purpose oy arbitrationL The courts in Sndia had thereyore tamen an 
interventionist approach rather than the intended supervisorz approachL Thereyoref in an 
eyyort to Eodernise the outdated 1qH0 Actf the legislature enacted the Arbitration and 
6onciliation Actf 1qq4 )the ActCL
9verview oy the Act

The Act is a coEprehensive piece oy legislation Eodelled on the lines oy the J86STRAk –odel 
kaw on Snternational 6oEEercial Arbitrationf 1qD‘L This Act repealed all the three previous 
statutes )the 1q3V Actf the 1q41 Act and the 1qH0 ActCL The priEarz ob&ect oy the Act was to 
encourage arbitration as a cost-eyyective Eeasure and to act as a 5uicm EechanisE yor the 
settleEent oy coEEercial disputesL The Eain ob&ectives oy the Act are as yollows“

”
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to  coEprehensivelz  cover  both  international  and  doEestic  and  coEEercial 
arbitration and conciliation/

” to EiniEise the supervisorz role oy courts in the arbitral process/ and

” to provide that everz ,nal arbitral award is enyorced in the saEe Eanner as iy it were 
a decree oy the courtL

The Act is divided into your partsL The Eore signi,cant provisions oy the Act are to be yound 
in Part S and Part SSL Part S contains coEposite provisions yor doEestic and international 
coEEercial arbitration in SndiaL Arbitrations conducted in Sndia are governed bz Part Sf 
irrespective oy the nationalities oy the partiesL Part S inter alia provides yor arbitrabilitz oy 
disputes/ non-intervention bz courts/ coEposition oy the arbitral tribunal/ &urisdiction oy 
arbitral tribunal/ conduct oy the arbitration proceedings/ recourse against arbitral awards and 
enyorceEentL Part SS on the other handf provides yor enyorceEent oy yoreign awards and is 
largelz restricted to enyorceEent oy yoreign awards governed bz the 8ew Worm 6onvention or 
the Geneva 6onventionL Part SSS deals with the conciliatorz Eachinerzf while Part S’ contains 
suppleEental provisions oy the ActL

–ost oy the &udicial decisions on arbitration in Sndia are centred on the iEportant provisions 
contained in Part S and Part SS oy the ActL A briey overview oy the iEportant yeatures oy the Act 
is discussed belowL

Scope Of The Subject Matter Of Arbitration

Anz coEEercial Eatter including an action in tort iy it arises out oy or relates to a contract 
can be reyerred to arbitrationL Koweverf EatriEonial Eattersf criEinal Eattersf insolvencz 
Eattersf anti-

coEpetition Eattersf )or Eatters related to disputes involving rights in reEC cannot be 
reyerred to arbitrationL kimewisef eEplozEent contracts and Eatters covered bz statutorz 
relieys through statutorz tribunals are also non-arbitrableL

Minimal 'udicial Intervention

9ne oy the mez yeatures oy the Act is that the role oy the court has been EiniEisedL 
Accordinglzf section D oy the Act provides that anz Eatter beyore a &udicial authoritz 
containing an arbitration agreeEent shall be reyerred to arbitrationL –oreoverf section ‘ 
Eames it clear that no &udicial authoritz shall interyeref eIcept as provided yor under the ActL 
Parties can approach courts onlz yor seeming anz interiE Eeasure oy protection or in&unction 
or yor anz appointEent oy receiverf etc/ or yor the appointEent oy an arbitrator in the event 
a partz yails to appoint an arbitrator or iy two appointed arbitrators yail to agree upon the 
third arbitrator/ yor terEinating the Eandate oy the arbitrator/ yor seeming court"s assistance 
in taming evidenceL

Interim Measures By Court And Arbitral Tribunal

Bection q oy the Act eEpowers the parties to seem interiE Eeasures bz a court beyore or 
during the arbitral proceedings or at anz tiEe ayter Eaming the arbitral award but beyore it is 
enyorcedL SnteriE Eeasures sought can be in the nature oy appointEent oy a guardian yor a 
Einor/ preservation oy anz propertz or anz goods which are the sub&ect-Eatter oy arbitration/ 
securing the aEount in dispute in the arbitration/ interiE in&unction or appointEent oy a 
receiverf etcL
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Jnder the Actf unlime the predecessor 1qH0 Actf the arbitral tribunal is eEpowered bz 
section 1V to Eame orders aEounting to interiE Eeasures as necessarz in respect oy the 
sub&ect-Eatter oy the disputeL The need yor section qf inspite oy section 1V having been 
enactedf is that section 1V would operate onlz during the eIistence oy the arbitral tribunal 
and it being yunctionalL 7uring that periodf the power conyerred on the arbitral tribunal and the 
court Eaz overlap to soEe eItentf but so yar as the period pre and post arbitral proceedings 
is concernedf the partz re5uiring an interiE Eeasure oy protection would have to approach 
onlz the courtL2

Appointment And 'urisdiction Of The Arbitral Tribunal

Bection 11 oy the Act prescribes the procedure yor appointEent oy arbitratorsL Parties are 
yree to agree on a procedure yor appointing arbitrator or arbitratorsL jor appointing an 
arbitral tribunal consisting oy three arbitratorsf each partz appoints one arbitrator and the 
two arbitrators appoint the third arbitratorL Koweverf iy a partz yails to appoint an arbitrator 
or the two arbitrators yail to appoint the third arbitrator/ the appointEentf upon a re5uest oy 
a partzf is Eade bz the chiey &ustice oy the Kigh 6ourt or his designateL jurtherf in case oy an 
international coEEercial arbitrationf the appointEent oy sole or third arbitrator is Eade bz 
the chiey &ustice oy Sndia or his designateL

As yar as the &urisdiction oy the arbitral tribunal is concernedf the moEpeten. moEpeten. 
principle holds good in Sndia and the arbitral tribunal is eEpowered to rule on its own 
&urisdictionL Koweverf owing to the decision oy the seven-&udge bench oy the BupreEe 6ourt 
oy Sndia )the BupreEe 6ourtC in B(P Y 6oEpanz v Patel Mngineering kiEitedf3 the principle oy 
the moEpeten. moEpeten. was diluted as the BupreEe 6ourt declared that the power oy the 
chiey &ustice to appoint an arbitrator is &udicial and not adEinistrative in natureL Myyectivelzf 
when an application is Eade beyore the chiey &ustice yor the appointEent oy an arbitrator and 
the chiey &ustice pronounces that it has &urisdiction to appoint an arbitrator or that there is 
an arbitration agreeEent between the parties or that there is a live and subsisting dispute 
to be reyerred to arbitrationf this would be binding and cannot be re-agitated bz the parties 
beyore the arbitral tribunalL Thereyoref when the arbitral tribunal is appointed bz the partiesf 
the arbitral tribunal can rule on its own &urisdiction/ unlime when the appointEent is Eade bz 
the chiey &usticef as discussed aboveL

Conduct Of The Arbitral Proceedings

The parties are yree to agree on the procedure to be yollowed bz the arbitral tribunalL Sy the 
parties do not agree to the proceduref the procedure will be as deterEined bz the arbitral 
tribunalL Bection 1q eIplicitlz states that the arbitral tribunal is not bound bz the 6ode or the 
Sndian Mvidence Actf 1DV2L Also the Act Eames it aEplz clear that the arbitral tribunal should 
give e5ual treatEent to the parties and that each partz should be given yull opportunitz to 
present its caseL

Setting Aside Of Awards

The grounds yor setting aside an award rendered in Sndia as provided in section 3H oy the 
Act are substantiallz the saEe as contained in article 3H oy the J86STRAk –odel kaw yor 
challenging an enyorceEent applicationL An award can be set aside iy“

” a partz was under soEe incapacitz/

” the arbitration agreeEent was not valid under the governing law/

”

India MIplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2013/article/india?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2013


RETURN TO IEBTgBTl  RETURN TO lYJJAvF

a partz was not given proper notice oy the appointEent oy the arbitrator or oy the 
arbitral proceedings/

” the award deals with a dispute not conteEplated bz or not yalling within the terEs 
oy subEissions to arbitration or it contains decisions bezond the scope oy the 
subEissions/

” the coEposition oy the arbitral tribunal or the arbitral procedure was not in accordance 
with the agreeEent oy the parties/

” the sub&ect Eatter oy the dispute is not capable oy settleEent bz arbitration/ or

” the arbitral award is in con:ict with the public policz oy SndiaL

A challenge to an award is to be Eade within three Eonths yroE the date oy receipt oy the 
awardL The courts Eazf howeverf condone a delaz oy EaIiEuE 30 dazs on evidence oy 
suNcient causeL Bub&ect to anz challenge to an awardf the saEe is ,nal and binding on the 
parties and enyorceable as a decree oy the courtL

Enforcement Of Foreign Awards

This is covered bz Part SS oy the ActL As discussed earlierf a "yoreign award" is an award 
eEanating yroE a countrz that is a signatorz to the 8ew Worm 6onvention or the Geneva 
6onvention and noti,ed bz the governEent oy SndiaL Till datef the governEent oy Sndia has 
noti,ed around H0 countries yor the purposes enyorceEent oy yoreign awardL A partz in whose 
yavour such a yoreign award is passed can directlz ,le an eIecution petition in Sndia yor its 
enyorceEent and the court on being satis,ed that the award is enyorceable shall deeE the 
award as the decree oy that court and proceed with its eIecutionL MnyorceEent oy a yoreign 
award Eaz be reyused onlz at the re5uest oy the partz against whoE it is invomedf provided 
the partz satis,es the grounds enuEerated in section HD oy the Act which are Eore or less 
the saEe as that in section 3H yor setting aside awardsL
Role oy the Sndian &udiciarz in shaping arbitration

Jntil recentlzf the Sndian &udiciarz was mnown to have adopted an interventionist approach in 
arbitration Eatters due to which Eost oy the &udicial decisions are not in tune with the spirit 
oy the ActL Snitiallzf the conduct oy the &udiciarz was nowhere nearing the priEarz ob&ective 
oy the Act and this can be gauged bz the decisions oy the various Sndian courtsL

Uhile the BupreEe 6ourt in (hatia Snternational v (ulm Trading BAfH eItended Part S oy the 
Act to international coEEercial arbitration held outside Sndia/ in ’enture Global Mngineering v 
BatzaE Mngineeringf‘ which heavilz relied on (hatia Snternationalf the BupreEe 6ourt largelz 
rendered super:uous the statutorilz envisaged EechanisE yor enyorceEent oy yoreign 
awards bz applzing doEestic arbitration law to yoreign awards and conse5uentlz setting 
aside the yoreign award )under Part S oy the Act as against Eerelz reyusing to enyorce the 
yoreign award under Part SS oy the ActCL

Thereayterf the BupreEe 6ourtf vide the 98G6 v Baw Pipes4 &udgEentf widened the scope 
oy "public policz"f bz including "patent illegalitz" within the aEbit oy "public policz"f which is one 
oy the grounds available yor setting aside an arbitral awardL Till thenf the concept oy "public 
policz" was interpreted in a narrower sensef in line with the court"s previous decisions which 
insisted that no new heads oy "public policz" should be easilz createdL

A yurther blow caEe bz waz oy the BupreEe 6ourt"s decision in B(P Y 6o v Patel Mngineering 
ktdfV wherein the power oy the chiey &ustice in appointing an arbitrator was held to a &udicial 
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power and not an adEinistrative powerL This Eeant that Sndian courts had to actuallz 
loom into the validitz oy the arbitration agreeEent beyore proceeding to appoint arbitratorsL 
Bubse5uentlzf there have been a nuEber oy instances where the BupreEe 6ourt and also 
various Kigh 6ourts have assuEed &urisdiction in arbitration Eatters both onshore and 
oyyshoreL

Koweverf in recent zearsf there has been a shiyt in this trend bz the Sndian courtsL As regards 
the applicabilitz oy Part S to arbitrations held outside Sndiaf aEongst other decisions oy various 
Kigh 6ourts in Sndiaf the decision oy the BupreEe 6ourt in 7o.co Sndia P ktd v 7oosan 
Snyracore 6o ktdfD has Eore or less settled this position bz holding that even iy the parties 
to a yoreign arbitration have not eIpresslz eIcluded Part Sf it would be deeEed to have been 
eIcludedf iy the parties have agreed to a yoreign governing law oy contractf and a yoreign seat 
oy arbitrationL

This position was yurther con,rEed bz another decision oy the BupreEe 6ourt in ’ideocon 
Sndustries v Jnion oy Sndiafq wherein the 6ourt went a step ahead and held that even 
iy the law governing the contract is Sndian law/ Part S would be iEpliedlz eIcluded iy 
the parties have agreed to a yoreign law governing arbitration and a yoreign seat oy 
arbitrationL kimewisef recentlz in Wogra& Snyrastructure kiEited v Bsang Wong Mngineering and 
6onstruction 6oEpanz kiEitedf10 the BupreEe 6ourt reyused to entertain an appeal against 
an interiE order passed bz an arbitral tribunal seated outside Sndia and concluded that the 
seat oy arbitration being outside Sndia and the law governing the arbitration proceedings 
being yoreign lawf Part S oy the Act is iEpliedlz eIcludedL Thusf these decisions have helped 
blur the re5uireEent oy "eIpress eIclusion" oy Part S oy the Act which initiated bz the 
(hatia SnternationalL Alsof a ,ve-&udge 6onstitution (ench oy the BupreEe 6ourt in (harat 
AluEiniuE v Faiser AluEiniuE11 is reconsidering the decision in (hatia Snternational )supraC 
and will hopeyullz end this controverszL

BiEilarlzf  in  Eatters  dealing  with  doEestic  awardsf  one  oy  the  best  eIaEples  oy 
non-interyerence can be seen in BuEitoEo Keavz Sndustires v 98G6f12 wherein the BupreEe 
6ourt deEonstrated that iy the award bz the arbitrator is a well-reasoned one then courts 
should not interyereL

As yar as directing the parties to arbitration is concernedf the (oEbaz Kigh 6ourt in Parcel 
6arriers ktd v Jnion oy Sndiaf13 while dealing with severabilitz oy arbitration clausef Eade it 
aEplz clear that iy the dispute is covered bz prere5uisites contained in section D oy the Act 
)power oy the court to reyer the parties to arbitrationCf the &udicial authoritz has no option but 
to reyer the dispute to arbitrationL

As regards yavouring enyorceEent oy yoreign awardsf the 7elhi Kigh 6ourt in Penn Rac5uet 
Bports v –azor Snternational ktdf1H reyused the challenge to the enyorceEent oy a yoreign 
award bz holding that the ground oy "public policz" Eust be narrowlz interpreted when 
reyusing enyorceEent oy yoreign awardsL Bubse5uentlz in Paci,c (asin ShI )JFC ktd v 
Ashapura –inecheE ktdf1‘ the (oEbaz Kigh 6ourt was yaced with the dileEEa oy being 
technicallz yorced to staz the proceedings seeming enyorceEent oy a yoreign awardL The 
(oEbaz Kigh 6ourt ordered a stazf howeverf on the condition that the claiE aEount awarded 
should be deposited in yull bz the partz seeming the stazL

Recentlzf a positive step towards yavouring enyorceEent oy a yoreign award was tamen bz the 
BupreEe 6ourt in juerst 7az kawson v Oindal MIportsf14 wherein it was held that no letters 
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patent appeal will lie against an order enyorcing a yoreign awardL This is because section ‘0 
oy the Act provides yor an appeal onlz against an order reyusing to enyorce a yoreign awardL

These decisions do indicate that the Sndian courts have been less .ealous to interyere in 
arbitration Eattersf therebz adopting a pro-arbitration approachL
6onsultation paper on arbitration“ Sndian legislature"s eyyorts to introduce a better legislation

As discussed abovef persisting &udicial interpretation and constant shredding oy the Act has 
bz and large resulted in deyeating the ob&ect oy the ActL jor instancef the de,nition oy "public 
policz" was eItended to cover "patent illegalitz" in 9il and 8atural Gas 6oEpanz kiEited v 
Baw Pipes1Vf which was Eisused yor challenging arbitration awards and also saw ,ling oy 
yrivolous applications yor ob&ecting the enyorceEent oy yoreign awardsL Also the absence 
oy contractual eIclusion oy Part S provisions in an international coEEercial arbitration held 
outside Sndia has haEpered the growth oy international coEEercial arbitration in SndiaL 
Taming cognisance oy all these pit-yalls in the Actf the Sndian –inistrz oy kaw and Oustice 
has tamen a desired step in addressing the challenges being yaced bz arbitration in Sndia and 
released the consultation paper on proposed aEendEents to the Act in the zear 2010L The 
aEendEents proposed are as yollowsL

Part S oy the Act applicable onlz to arbitrations taming place in SndiaL This aEendEent is 
proposed to curtail the eyyect oy con:icting decisions oy the Sndian courts on applicabilitz 
oy Part S oy the Act where the seat oy arbitration is outside SndiaL

As seen abovef Part S oy the Act conyers broad powers on the Sndian courts to order interiE 
Eeasuresf appoint and reEove arbitratorsf and to hear challenges to the arbitral awardsL 
These powers have given rise to criticisE and have also been a source oy dissatisyaction 
aEong partiesL Bection 2 oy the Act provides that Part S oy the Act is applicable where 
the seat oy arbitration is in SndiaL Snspite oy speci,callz providing sof the BupreEe 6ourt in 
&udgEents lime (hatia Snternational and ’enture Global )supraCf held that Part S oy the Act is 
also applicable to international coEEercial arbitration held outside Sndiaf unless eIpresslz or 
iEpliedlz eIcludedL Thereyoref to curtail such &udicial interventionf the proposed aEendEent 
eIplicitlz ousts the applicabilitz oy Part S to arbitrations held outside SndiaL

Koweverf the proviso to the proposed aEendEent states that the provision yor grant oy 
interiE relieys bz court and the provision yor taming assistance oy the court in taming evidence 
which are contained in Part S oy the Act would also applz to international coEEercial 
arbitration held outside SndiaL

Promoting Institutional Arbitration

This proposed aEendEent provides yor an "iEplied arbitration clause" in everz coEEercial 
contract worth ‘0 Eillion rupees and anz dispute in relation to these contracts have to 
coEpulsorz be reyerred to institutional arbitrationL The arbitration in such cases is to be 
adEinistered bz an approved arbitral institutionL

Narrower Meaning To Be Assigned To The Term :public Policy:

The 6onsultation Paper proposes to rectiyz the eItended de,nition given to "public policz" in 
Baw Pipes )supraC bz reEoving the ground oy "patent illegalitz" yroE the de,nition oy "public 
policz" while retaining it as a separate ground in a Eodi,ed yorEL

No Automatic Stay On Enforcement Of Award
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This aEendEent proposes to tacmle the loophole oy autoEatic staz on enyorceEent oy an 
awardf stipulated in section 34 oy the ActL Bection 34 provides that enyorceEent oy an award 
is stazed when the other partz ,les an application to set aside the awardL Sn order to eIpedite 
the enyorceEent oy awardsf this aEendEent provides that ,ling oy an application to set aside 
an award will not operate as an autoEatic staz on enyorceEent oy awardf unless upon a 
separate application being Eadef the court agrees to grant staz oy the operation oy the award 
yor reasons to be recorded in writingL
Recent trends in arbitration in Sndia

The eIecutivef &udiciarz and legislature in their own rights have strived hard to bring in eyyorts 
to proEote arbitration in SndiaL BoEe oy the recent trends in arbitration in Sndia are discussed 
belowL

Introduction Of The National Litigation Policy

The then law Einister ’eerappa –oilzf in 2010f had announced the 8ational kitigation Policz 
which aiEs to reduce the average length oy proceedings yroE 1‘ zears to three zearsL 
The policz also recoEEends the use oy arbitration as a cost-eyyective and eIpeditious waz 
to resolve disputes to the governEent departEents and the public sector undertamingsL St 
points out that cause yor delaz in arbitration proceedings has been due to poor drayting oy 
arbitration agreeEents and clauses and urges that these issues Eust be addressed soonL

Establishment Of London Court Of International Arbitration - IndiaD A Rawn For Institutional Arbitration In 
India

9ut oy the two arbitration procedures oy ad hoc and institutional arbitrationf Sndia is still 
in the nascent stage as yar as institutional arbitration is concerned as Eostlz ad hoc 
arbitration is yollowedL Koweverf the launching oy kondon 6ourt oy Snternational Arbitration 
- Sndia )the k6SA SndiaC and the introduction oy its k6SA Sndia Rules )the RulesC has to soEe 
eItent reinyorced a global appeal to the eIisting structure oy institutional arbitration in SndiaL 
Although the Rules are largelz based on the tried and tested k6SA Rulesf thez provide a well 
coEpleEented approach to the ethos oy arbitration in SndiaL These provisions include setting 
yorth obligations oy the parties and tribunal to ensure yairness and eIpediencz in arbitration 
and granting greater power to the k6SA 6ourt to ensure an organised and a wormable arbitral 
processL

Revelopment Of International Chamber Of Commerce - India

Recentlzf the Snternational 6ourt oy Arbitration )the S6AC oy the Snternational 6haEbers 
oy 6oEEerce )the S66C hired its ,rst Sndian lawzer to address the probleEs oy &udicial 
intervention in Sndia as also to eIpand its increasing visibilitz in SndiaL 9ver a couple oy zearsf 
there has been an increase in the nuEber oy arbitrations reyerred to S66 as opposed to other 
arbitral institutions in Sndia/ and this step oy S6A would certainlz add to the advanceEent oy 
S66 Sndia as well as help iEprove Sndia"s reputation as an arbitration destinationL

Veconsideration Of The Bhatia International 'udgment

As discussed abovef the BupreEe 6ourt has recentlz reyerred a batch oy consolidated 
appeals to a ,ve-&udge 6onstitution (ench oy the BupreEe 6ourtf which includes the 
chiey &ustice oy SndiaL The 6onstitution (ench is hearing the appeals with the intention 
oy reconsidering the correctness oy the precedent laid down in the (hatia Snternational 
&udgEent )supraC in which the BupreEe 6ourt had deviated yroE the legislation bz holding 
that the provisions oy Part S oy the Act would applz in the case oy international coEEercial 
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arbitrations held outside Sndia unless the parties eIpresslz or iEpliedlz eIclude all or anz oy 
its provisionsL The (haita Snternational &udgEent has been criticised as it increased &udicial 
interyerence yroE the Sndian courts in arbitrations held outside SndiaL The arguEents in the 
appeals have started in Oanuarz 2012L St is hoped that the yorthcoEing &udgEent will put an 
end to the issue oy applicabilitz oy Part S oy the ActL

Foreign Lawyers Can 2isit India For A Temporary Period On A :0y In And Fly Out: Basis To Advise Their 
Clients On Foreign Law

The –adras Kigh 6ourt in AF (ala&i v GovernEent oy Sndia Y 9rsf1D held that yoreign law 
,rEsülawzers cannot practice the proyession oy law in Sndia without enrolling with the (ar 
6ouncil oy Sndia under the Sndian Advocates Actf 1q41L Koweverf yoreign lawzers can visit 
Sndia yor a teEporarz period on a ":z in and :z out" basis to advise their clients in on 
yoreign lawL Kaving regard to the aiE and ob&ect oy the international coEEercial arbitration 
introduced in the Actf the –adras Kigh 6ourt toom this view that yoreign lawzers cannot be 
debarred to coEe to Sndia and conduct arbitration proceedings in respect oy disputes arising 
out oy a contract relating to international coEEercial arbitrationL

(z and largef arbitration in Sndia has developed as an eyyective and eyyectual institution yor 
settleEent oy doEestic as well as cross border disputesL Also the recent mez developEents 
have successyullz brought in a long-awaited renaissance in arbitration in Sndia giving an 
indication that Sndia Eaz well be seen as one oy the arbitration-yriendlz nationsL

!The authors would lime to thanm trainees Bhruti ThaEpi and 8eha BaEant yor their 
assistance in this chapterL
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Arbitration in Oapan“ an increased awareness

Snternational arbitration has recentlz attracted yurther attention yroE Oapanese businesses 
as a viable Eeans to resolve coEplicated international disputesf which was Eainlz a result 
oy the widelz publicised ,ling bz Bu.umi –otor 6orporation against ’olmswagen AG oy an 
arbitration re5uest with the S66 in 8oveEber oy 2011L jollowing the announceEent oy 
such ,ling bz Bu.umi –otor 6orporationf Oapan has seen not &ust legal practitioners but 
also business people and Eedia becoEing Eore aware and interested in the resolution oy 
international disputes bz Eeans oy arbitrationf as evidenced bz the rise in the nuEber oy 
articles and inyorEation on this topic in Eediaf such as business related periodicals and 
newspapers1L

Snternational arbitration practitioners in Oapan have welcoEed this developEentf although 
it has tamen about eight zears since the Oapanese Arbitration Act was aEended in 200H to 
re:ect the J86STRAk –odel kawf with the hope oy encouraging Eore arbitration in lieu oy 
litigationL Accordinglzf in this article we ,rst discuss the tendencies oy Oapanese coEpanies 
with respect to engaging in international arbitration to resolve disputesL

Sn conducting our research yor this articlef we contacted the Ea&or international arbitration 
institutions that are relativelz yre5uentlz chosen bz Oapanese parties to adEinister the 
arbitration oy their disputes and learned that yor the past ,ve zears there have been 
approIiEatelz ‘00 cases ,led with the Ea&or international arbitration institutions involving 
at least one Oapanese partz )see ,gure )(C in the table belowCL St should be noted that the 
nuEber oy cases in which Oapanese parties are involved account yor onlz ‘ per cent oy the 
total nuEber oy international arbitration cases ,led each zear )see ,gure )AC in the table 
belowCf which is rather sEall when one considers the substantial voluEe oy international 
business transactions conducted bz Oapanese coEpaniesL

Total Number Of International Arbitration Cases Filed Between 711W And 7155 That Involve A 'apanese 
Party7

8aEe oy institution Total nuEber 
oy international 
arbitration cases 
,led between 200V 
and 2011 )AC

Total nuEber oy 
international 
arbitrations 
involving at least 
one Oapanese partz 
)(C

Ratio oy 
international 
arbitration cases 
involving a 
Oapanese partz to 
all arbitration cases 
)(üA`C

S66 3f44D q2 2L‘

AAA3 3f0HD 1DD 4L2

BSA6 V31 2H 3L3

KFSA6 DVV 23 2L4

6SMTM6 (ei&ingH 1f31V 4V ‘L1

k6SA D23 D 1L0

O6AA q1 D4 qHL‘

Total 10f‘‘‘ HDD HL4
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St has been said that Oapanese coEpanies tend to preyer the settleEent oy disputes without 
resorting to oNcial dispute resolution proceedingsf such as litigation and arbitrationL The 
above data con,rEs this general tendenczL Koweverf interestinglzf iy the ,gures are eIaEined 
in Eore detail the percentage oy international arbitration cases involving a Oapanese partz 
as a claiEant )see ,gure_ in the table belowC account yor Eore than 40 per cent oy the total 
nuEber oy international arbitration cases in which a Oapanese partz is a participantf as ,led 
with the international arbitration institutions )see ,gure )bC in the table belowCL

Total Number Of International Arbitration Cases Filed Between 711W And 7155 xhere A 'apanese Party 
Is A Claimant8

8aEe oy 
institution

Total nuEber 
oy international 
arbitration 
cases )aC

Total nuEber 
oy international 
arbitration 
cases 
involving a 
Oapanese 
partz )bC

Total nuEber 
oy international 
arbitration 
cases 
involving a 
Oapanese 
partz as 
claiEant )cC

Ratio oy 
international 
arbitration 
cases 
involving a 
Oapanese 
partz as 
claiEant 
)cüb`C

S66 3f44D q2 HD ‘2L2

BSA64 3D4 20 13 4‘L0

KFSA6 DVV 23 1H 40Lq

k6SA D23 D 4 V‘L0

O6AA q1 D4 4H VHLH

Total ‘fDH‘ 22q 1H‘ 43L3

St is true that Oapanese coEpanies tend to appreciate settling disputes without resorting to 
litigation or arbitrationf because it is believed to be a Eore cost-eyyective and eNcient waz 
to resolve disputes while also allowing the parties to continue to have an ongoing positive 
business relationshipL At the saEe tiEef Oapanese coEpanies seeE not to hesitate to ,le 
an arbitration re5uest iy the chances oy an aEicable resolution or settleEent appear unlimelzf 
which is also supported bz the above relativelz higher ratio oy Oapanese parties engaging in 
international arbitrations as claiEant rather than respondentL

This also coincides with the stateEent Eade bz certain arbitration institutions that Oapanese 
parties in international arbitration Eaz arbitrate 5uite aggressivelzf which contradicts the 
general notion that Oapanese coEpanies are overlz conciliatorz and con:ict-averseL

As practitioners in Oapanf we have the iEpression that Oapanese coEpanies are becoEing 
less reluctant to arbitrate or litigate in situations where an aEicable resolution appears 
unlimelzL St is no longer surprising to see news oy litigation involving Ea&or Oapanese 
coEpanies being widelz publicised in the Oapanese EediaLV St appears that the trend oy 
Oapanese coEpanies utilising arbitration and litigation as a Eeans oy resolving disputes 
will continue into the yuturef especiallz when one considers the recent draEatic growth oy 
outbound investEent in eEerging Earmets bz Oapanese coEpaniesL
Arbitration-yriendlz court
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The above trend should help Oapan develop as a seat oy arbitrationf in particular with the 
support oy its arbitration-yriendlz courtsL Oapanese courts have a long tradition oy respecting 
parties" decisions to settle disputes bz waz oy arbitrationL The Tomzo 7istrict 6ourt issued 
a decision on 10 –arch 2011D in line with such traditionf disEissing a plaintiyy"s tort claiE 
based on the arbitration agreeEent in place between the plaintiyy and one oy the deyendantsL

Facts

The plaintiyyf a coEpanz incorporated in Oapan yor the purpose oy iEporting and distributing 
cosEetics in Oapan )the distributorCf and the deyendantf a coEpanz incorporated in –onaco 
yor the purpose oy Eanuyacturing and selling cosEetics )the –onaco 6oEpanzCf entered into 
an eIclusive distributorship agreeEent on 1 –arch 2004f wherebz the distributor agreed to 
purchase and distribute the cosEetics oy the –onaco 6oEpanz eIclusivelz in OapanL The 
agreeEent contained an arbitration clausef which provided that“

Anz and all controversies or claiEs arising out oy or relating to the breach 
oy this AgreeEent shall be settled bz arbitration in –onacof in accordance 
with the rules oy the Snternational 6haEber oy 6oEEerce where Eeaning Qsic� 
peryorEancef operationf rights and reEedies relating to and the legal eyyect 
oy this AgreeEent including its terEination or cancelling shall be construed 
pursuant to the laws oy –onacof the Qsic� iy re5uested bz 7istributorf and 
in Tomzof Oapan in accordance with the rules oy the Oapan 6oEEercial 
Arbitration Associationf Qsic� Eeaningf peryorEancef operationf rights and 
reEedies relating tof and the legal eyyect oy this AgreeEent including its 
terEination or cancellingf shall be construed pursuant to the laws oy Oapanf 
iy re5uested bz Principle Qbeing the –onaco 6oEpanz�L

The distributor hired a person to assist in the business developEent oy the 
–onaco 6oEpanz"s cosEetics in Oapan )the individualCL Koweverf the sales 
oy the –onaco 6oEpanz"s cosEetics were not as successyul as originallz 
eIpectedf and the distributor disEissed the individualL Bhortlz ayter such 
disEissalf the –onaco 6oEpanz terEinated the eIclusive distributorship 
agreeEent with the distributor and established its own subsidiarz in Oapan 
yor the purpose oy iEporting and selling its cosEetics and appointed the 
individual as the representative director oy the new subsidiarzL The distributor 
,led a lawsuit against the –onaco 6oEpanzf its representativef its Oapanese 
subsidiarz and the individual who was the representative oy the subsidiarzf 
alleging that all the deyendants conspired to &ointlz disrupt and interyere with 
the distributor"s businessL

Issues

There were two Ea&or issues in the lawsuit“ ,rstlzf which law should govern in deterEining 
whether the tort claiE was encoEpassed bz the arbitration clause/ andf secondlzf which law 
should govern in deterEining whether the –onaco 6oEpanz"s Eotion to disEissf pursuant 
to the arbitration clausef was abusiveL

Governing Law Of The Arbitration Clause

The court held that the arbitration clause covered the tort claiE oy undue business 
interyerence and disEissed the distributor"s claiEL Sn construing the arbitration clausef 
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the court applied the Act on General Rules yor Application oy kawsfq a Oapanese law 
regarding con:ict oy lawsf and toom the position that the court should ,rst search yor an 
eIplicit agreeEent on the governing law applicable to the arbitration agreeEent andf absent 
an eIplicit agreeEentf loom yor an iEplied agreeEent with respect to the governing law 
applicable to the arbitration agreeEentL Sn deterEining an iEplied agreeEentf the court also 
toom the position that it should tame into account various yactorsf such asf aEong othersf 
an agreeEent as to the seat oy arbitrationL The courtf in applzing such rulef held that in this 
instance the lawsuit was brought bz the distributor andf thereyoref iy such claiE had been 
brought in arbitrationf the seat would have been in –onacoL Accordinglzf the governing law 
was held to be the laws oy –onacoL Jnder the laws oy –onacof arbitration clauses Eaz be 
applied to disputes and controversies arising out oy or in connection with the underlzing 
contract but Eaz not be applied iy the underlzing contract is void or not applicableL 9n this 
point the distributor argued that the deyendants" conspired interyerence with the distributor"s 
business was eItreEelz Ealicious and bezond the tzpe oy dispute that was anticipated 
under the agreeEent and hence neither arose out oy or in connection with the underlzing 
agreeEentL Koweverf the Tomzo 7istrict 6ourt disEissed the distributor"s claiEs and in 
,nding that the disputes were in connection with the underlzing agreeEent held that the 
essence oy the disputes was whether or not the –onaco 6oEpanz breached its obligation to 
eIclusivelz supplz the cosEetics to the distributor and whether or not the –onaco 6oEpanz 
eyyectivelz terEinated the distributorship agreeEentL

The approach oy the court in the ayoreEentioned case to applz the law oy the seat oy 
arbitration in interpreting the arbitration clausef absent the parties" eIplicit agreeEent on the 
governing law oy the arbitration clausef is consistent with a BupreEe 6ourt oy Oapan decision 
that also disEissed a Oapanese partz"s tort claiE against the representative oy a JB partz bz 
applzing the law oy 8ew Worm statef which was the seat oy the arbitration under the arbitration 
agreeEent between the two partiesL10 Sn principlef Eotions to disEiss claiEs based on the 
eIistence oy an arbitration agreeEent should be granted when such claiEs are covered bz 
the arbitration agreeEentL 9n this point it could be said that the Oapanese court"s approach 
to applz the law oy the seat oy arbitration in construing the scope oy an arbitration clause 
is consistent with the 8ew Worm 6onventionf which obligates the contracting state to applz 
the law oy the countrz where the award was Eade in deterEining whether an arbitration 
agreeEent is valid absent an agreeEent between the parties as to the governing law )article 
’f section 1f paragraph )aCCL

Governing Law In Retermining xhether Motion To Rismiss Based On E9istence Of Arbitration Clause xas 
Abusive

The second issue was which law should applz in deterEining whether or not the –onaco 
6oEpanz"s Eotion to disEiss was abusiveL 9n this point the court applied Oapanese law and 
disEissed the distributor"s claiE due to a lacm oy evidence supporting the alleged abusive 
nature oy the –onaco 6oEpanz"s EotionL The court applied the law oy Oapan in this instance 
because the 5uestion oy whether the Eotion to disEiss based on the eIistence oy the 
arbitration clause is abusive or not is a 5uestion oy legal proceeding andf thereyoref such 
issue should be deterEined under the law oy the seat oy the legal proceedingf which was 
Oapan in this instanceL

This decision oy the Tomzo 7istrict 6ourt sent zet another strong Eessage to the international 
arbitration coEEunitz that Oapanese courts will respect parties" arbitration agreeEentsf and 
parties Eaz not easilz evade arbitration clauses bz yorEulating non contractual claiEs so 
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long as the essence oy such non-contractual claiEs are in connection with or arising out the 
underlzing contractsL11

Cross-arbitration Clauses

kastlzf we brie:z discuss the arbitration clause that was at the center oy the above dispute in 
the Tomzo 7istrict 6ourt as well as the BupreEe 6ourt decision in the Ringling 6ircus caseL12 
The disputed arbitration clauses in these two cases provided that the seat oy arbitration was 
the location oy the respondentL This tzpe oy arbitration clausef soEetiEes called a "cross 
arbitration clause"f is relativelz coEEon where at least one oy the parties is a Oapanese 
coEpanzL Generallzf parties agree to such arbitration clauses as a concession and with 
the hope that this tzpe oy arbitration clause will give the potential claiEant pause beyore 
coEEencing arbitration proceedingsf as it will then be re5uired to attend such arbitration in 
a yoreign &urisdictionL

A cross arbitration clause can soEetiEes create serious probleEs in the operation oy 
arbitration iy the clause is not properlz draytedL As a Eatter oy principlef absent an agreeEent 
between the parties as to the governing lawf the parties will not de,nitivelz mnow which 
countrz"s laws will govern the arbitration andf thereyoref there will be uncertaintz as to the 
validitz and the scope oy the arbitration agreeEent itsely because such terEs would be 
deterEined bz the applicable laws oy the seat oy the arbitrationL This issue can be even 
Eore probleEatic under an arbitration clausef such as those disputed in Tomzo 7istrict 6ourtf 
where not onlz the seat oy the arbitrationf but also the applicable adEinistering rules and 
governing law itsely varz depending on which partz initiates the arbitrationL This tzpe oy 
arbitration clause can give rise to serious issues as the parties would not mnow the governing 
law oy the underlzing contract untilf and unlessf either partz initiates arbitration proceedingsL 
Sn other wordsf in the case discussed abovef in the absence oy anz arbitration re5uestsf it 
could be said that there was no agreeEent between the parties as to the governing law oy 
their agreeEentf eIcept that it would be either –onaco or Oapan in the instant caseL

As a Eatter oy practicef a cross arbitration clause could also allow a respondent to threaten 
to ,le claiEs against the claiEant bz coEEencing parallel arbitration procedure in the 
&urisdiction oy the claiEantf instead oy ,ling counterclaiEs in the alreadz pending proceeding 
at the location oy the respondentL Mven where the arbitration clause provides to the parties the 
right to "initiate" an arbitration in the location oy the respondentf as opposed to ",le claiEs" in 
the location oy the respondentf the respondent Eaz still atteEpt to derail the proceedings and 
threaten the claiEant bz asserting its right to initiate arbitration proceedings in the location oy 
the claiEantf in accordance with the cross arbitration clauseL Buch cross arbitration clauses 
can coEplicate the situation even yurther where a particular pro&ect is governed bz Eultiple 
agreeEents and each arbitration clause in each agreeEent is independentlz set yorthL Sn 
principlef it is Eost eNcient to resolve all related disputes in a single proceedingf rather than 
Eultiple arbitrationsf at least iy the parties in such Eultiple disputes are the saEeL This isf in 
yactf one oy the mez bene,ts oy arbitration )ief the abilitz to resolve Eulti-&urisdictional disputes 
in a single proceedingCL Sy the use oy a cross arbitration clause is unavoidablef such provision 
Eust be careyullz drayted to ensure that it cannot be Eisused to iEpede or pre&udice the 
arbitration processL
6onclusion

Sncreased interest in international arbitrationf coupled with &udicial support yor arbitrationf 
could set the ground yor yurther developEent oy international arbitration involving Oapanese 
partiesL Sn yactf the Oapan 6oEEercial Arbitration Association has launched a pro&ect to 
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revise its international arbitration rules to meep pace with the rapid developEents in this ,eldf 
which has been greatlz welcoEed bz the international arbitration coEEittee in OapanL
8otes
1
jor eIaEplef a Eocm arbitration organised bz the Oapan Arbitration Association in Tomzo –az 
2012 was reported on the yront page oy the evening edition oy the 8immei 8ewspaper )one 
oy the Eost widelz circulated Oapanese business newspapers in Oapanf siEilar to The Uall 
Btreet OournalCL
2
The ,gures included in this chart are based on inyorEation collected yroE each institutionf 
and not all the ,gures have been publishedL Ue note that each institution has a slightlz 
diyyerent Eeans oy calculating the nuEber oy international arbitration cases involving 
Oapanese partiesL BoEe institutions collect the data with respect to parties incorporated 
in Oapanf while others include overseas subsidiaries oy Oapanese coEpanies in addition to 
coEpanies incorporated in OapanL Sn additionf each institution uses a diyyerent de,nition oy 
"international arbitration"L Ue give special thanms to –r ki&un 6ao oy +hong kun kaw ,rEf 
(ei&ing oNcef who mindlz collected the ,gures yroE 6SMTA6L
3
jor the AAAf this ,gure is the total nuEber oy international arbitration cases ,led between 
200V and 2010L
H
The nuEber shown in this table relating to 6SMTA6 is the nuEber oy cases adEinistered 
bz 6SMTA6f (ei&ingL This inyorEation was collected yroE –r ki&un 6aoL According to 
–r 6aof each zear approIiEatelz 10 to 20 international arbitration cases that involve a 
Oapanese partz are ,led at 6SMTA6f BhanghaiL Koweverf detailed statistical data based on 
the nationalitz oy the parties were not readilz available yor 6SMTA6f BhanghaiL
‘
Bee note 2L jor the AAA and 6SMTA6f inyorEation with respect to the nuEber oy cases where 
a Oapanese partz was a claiEant was not readilz availableL
4
jigures with respect to BSA6 re:ect the total data collected yroE 2010 and 2011L SnyorEation 
with respect to the nuEber oy cases where a Oapanese partz was a claiEant is not available 
yor previous zearsL
V
The 2‘ April 2012 headline oy the evening edition oy 8immei 8ewspaper was the ,ling bz 
8ippon Bteel 6orporationf Oapan"s largest steel producing coEpanzf against P9B69f Forea"s 
largest steel producing coEpanzf oy a lawsuit yor P9B69"s alleged Eisappropriation oy 
8ippon Bteel"s "crown &ewel" trade secretsL
D
Tomzo 7istrict 6ourt 7ecisionf 10 –archf 2011f 8oL 13‘D Kanrei TiEes pp 234-2H0L
q
Article V oy the Act on General Rules yor Application oy kaws provides that "the yorEation 
and the eyyect oy a &udicial act shall be governed bz the law oy the place chosen bz 
the parties at the tiEe oy the act"L An Mnglish translation oy the entire act is available at 
http“üüwwwL&apaneselawtranslationLgoL&pülawüdetailüàytX1YreX01YdnX1YcoX01Ym
zX`M4`(3`q‘`M3`D1`AM`Mq`D1`Aq`MV`qH`AD`M3`D1`A(`Mq`q4`A2`M3`D1`qq`M3`D2`D(`
Mq`D0`qA`M‘`Dq`DV`M4`(3`q‘YpageX1L
10
8ippon Fzoimu 6o ktd v Fenneth jeldf ‘1-D –inshu 34‘V )BupreEe 6ourtf H BepteEberf 1qqVf 
the so-called Ringling 6ircus caseL
11
The court caEe to this conclusion bz applzing the law oy –onaco this tiEeL Koweverf the 
court would coEe to the saEe conclusion had the law oy Oapan been appliedL
12
Bee note 10L Sn both cases the scope oy the arbitration clause was at issueL
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2011 was undoubtedlz an interesting zear yor arbitration practitioners in Kong FongL jirstf the 
new Kong Fong Arbitration 9rdinance )6ap 40qC caEe into yorce on 1 Oune 2011L Becondlzf 
the 6ourt oy jinal Appeal gave its landEarm decision on sovereign iEEunitz in 7eEocratic 
Republic oy 6ongo v jG KeEisphere Associates kk6 )jA6’ 8osL ‘f 4 Y V oy 2010Cf which 
in turn highlighted the iEportant role that arbitration and agreeEents to arbitrate plaz when 
contracting with a yoreign state or the 6entral People"s GovernEentL Thirdlzf two &udgEents 
were handed down at ,rst instance which sparmed interest in arbitration circles“ Paci,c 6hina 
Koldings ktd )Sn ki5uidationC v Grand Paci,c Koldings ktd )2011C KFkR7 411 in which the 
Konourable –r Oustice Baunders1 set aside an Snternational 6haEber oy 6oEEerce )S66C 
award under )as was thenC article 3H oy the J86STRAk –odel kaw/ and Gao Kaizan Y Anor v 
Feeneze Koldings kiEited Y Anor Q2011� KF6J V0D in whichf in the conteIt oy PR6 arbitration 
proceedings involving "Eed-arb"f the Konourable –r Oustice Rezes granted the respondents" 
application to set aside leave to enyorce a #ian Arbitration 6oEEission )#A6C award under 
section H0M)3C oy the old Arbitration 9rdinancef naEelz yor being contrarz to public policzL

These developEents were discussed in Eore detail in the Kong Fong chapter oy The 
Asia-Paci,c Arbitration Review 2012L

2012 looms set to be &ust as interestingL The Eost signi,cant developEent has been Sndia"s 
noti,cation that the People"s Republic oy 6hina )PR6Cf including the special adEinistrative 
regions )BARsC oy Kong Fong and –acaof is a territorz to which the 8ew Worm 6onvention 
applies under the Sndia Arbitration and 6onciliation Act 1qq4L

Sn additionf both the Paci,c 6hina case and the Feeneze case have gone to appealL

This article discusses the eyyect oy the Sndia noti,cationf and eIaEines the 6ourt oy Appeal"s 
decision in the Feeneze casef given at the end oy 2011L At the tiEe oy writingf the 6ourt oy 
Appeal"s decision in the Paci,c 6hina case had not zet been handed downL2

This article also highlights the Kong Fong Snternational Arbitration 6entre )KFSA6C"s 
proposals to revise its AdEinistered Arbitration Rules )RulesCL
Sndia noti,cation

9n 1q –arch 2012f the 7epartEent oy kegal Ayyairs oy the Sndian GovernEent –inistrz oy kaw 
and Oustice issued a noti,cation under section HH)bC oy the Sndia Arbitration and 6onciliation 
Act 1qq4L This noti,cation declared the PR6 )including Kong Fong BAR and –acao BARC 
to be a territorz to which the 8ew Worm 6onvention applies yor the purposes oy that Act in 
respect oy anz awards Eade in the PR6f Kong Fong or –acao on or ayter 1q –arch 2012L

This noti,cation is iEportant yor Kong FongL Although Sndia is a signatorz to the 8ew 
Worm 6onventionf onlz awards Eade in territories that have been noti,ed under the 9Ncial 
Ga.ette3 Eaz be enyorced in Sndia under the 8ew Worm 6onventionL jurtherf although 
noti,cation had historicallz  been Eade oy  over  H0 statesf  notablzf  out  oy  the Asian 
&urisdictionsf the PR6 )and Kong FongC was absent yroE that list until nowL Sn casesf 
thereyoref where enyorceEent in Sndia Eight be relevantf this noti,cation reinyorces Kong 
Fong"s appeal as a seat yor international arbitrationL
9ao Haiyan v Keeneye Holdings Ltd Q2012� 1 KFkR7 42V

As a yorE oy alternative dispute resolutionf Eediation has becoEe increasinglz popular in 
Bouth Mast Asia andf in Kong Fong in particularf its increasing iEportance is re:ected in 
the recent 6ivil Oustice ReyorEf where Eediation is activelz proEoted bz the courts in its 
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EanageEent oy casesL kitigants - and practitioners - who yail unreasonablz to engage in 
Eediation yace adverse costs conse5uencesL

BiEilarlzf one oy the underlzing intentions oy the new Arbitration 9rdinance is to encourage 
the use oy Eediation-arbitration )Eed-arbC )see section 32 oy the new 9rdinanceCf where 
a Eediator is appointed to trz to resolve the dispute beyore arbitral proceedings are 
coEEencedf and arbitration-Eediation )arb-EedC )see section 33 oy the new 9rdinanceCf 
where the arbitral tribunal assuEes the role oy Eediator part waz through the proceedings 
with a view to settleEent oy the disputeL

St was in this regard that the ,rst instance decision in the Feeneze case generated concern 
over the use oy Eed-arb )or arb-EedC in arbitration proceedingsf and whether this increased 
the rism that enyorceEent oy anz award would subse5uentlz be reyusedL
(acmground

A 6hinese husband and wiyef Gao Kaizan and #ie Kepingf )claiEantsC entered into share 
transyer agreeEents with Feeneze Koldings ktd and another (’S coEpanz )respondentsCL 
The agreeEents were governed bz PR6 law and provided yor arbitration at #A6L The 
arbitration was governed bz the #A6 RulesL Article 3V oy the #A6 Rules provides that 
arbitration-Eediation is to be conducted either bz the tribunal or presiding arbitratorf orf bz 
agreeEent oy the partiesf bz anz other third partzL

The claiEants" claiE in the arbitration was that thez had been in:uenced into entering into the 
agreeEents whilst in detention in 6hinaL Thez sought revocation oy the agreeEents pursuant 
to Article ‘H oy the PR6 6ontract kawf arguing that the respondents had tamen advantage oy 
their hardship in inducing the claiEants to enter into the agreeEentsL

The tribunal had two sittingsL Ayter the ,rst sittingf on its own initiativef the tribunal suggested 
that the parties settle the dispute bz the respondents pazing 2‘0 Eillion renEinbi to the 
claiEants in return yor non-revocation oy the agreeEentsL

Thenf beyore the second sittingf a purported arb-Eed toom place in the yorE oy a private 
Eeeting over dinner at the #ian Bhangri-la hotelL The dinner was attended bz Pan OunIin 
)#A6"s Becretarz General )PanCC )who allegedlz hosted the dinnerC and +hou Oian )the 
claiEant-appointed arbitratorC )+houCL +eng Uei )+engCf a third-partz "related to" )àààC the 
respondentf also attended at Pan"s invitationL The parties had not agreed to appoint Pan to 
conduct anz yorE oy arb-EedL jurtherf neither the respondent-appointed arbitrator nor the 
presiding arbitrator attendedL

7uring dinnerf Pan told +eng oy the tribunal"s 2‘0 Eillion renEinbi settleEent proposal and 
asmed +eng to "worm on" the respondentsL JltiEatelzf howeverf the parties were unable to 
settleL jollowing the second sittingf the tribunal Eade an award in the claiEants" yavour andf 
at the saEe tiEef "recoEEended" that the claiEants should paz ‘0 Eillion renEinbi to the 
respondents )ief the opposite oy its settleEent proposalf which proposed the respondents 
Eaming pazEent to the claiEants in order to meep the agreeEents aliveCL

The respondents did not at anz tiEe coEplain to the tribunal about the arb-Eed dinnerf 
yearing that iy thez did so this would antagonise the tribunalL The respondents didf howeverf 
applz to the #ian SnterEediate People"s 6ourt to have the award set aside on the grounds oy 
biasL The #ian SnterEediate People"s 6ourt reyused to set the award asideL

The claiEants then caEe to Kong Fong and obtained leave to enyorce the award in Kong 
Fong yroE the Kong Fong courtL
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The respondents applied to set aside the leave to enyorce the award under section H0M)3C oy 
the old Arbitration 9rdinance )now section q‘)3C oy the new Arbitration 9rdinanceCf arguing 
that enyorceEent oy the award would be contrarz to public policz because the award was 
tainted bz bias or apparent biasL
7ecision oy the 6ourt oy jirst Snstance 

The respondents were successyul at ,rst instanceL

Bias

9n the 5uestion oy biasf the Eain issue beyore Rezes O was whether the award was Eade in 
circuEstances which would cause a yair-Einded observer to apprehend a real possibilitz oy 
bias on the part oy the arbitral tribunalL

Rezes O held that a yair-Einded observer would "apprehend a real rism oy bias" and that 
"what happened at the Bhangri-kaH would give the yair-Einded observer a palpable sense 
oy uneaseL"

Ke based his conclusion on the yollowing ,ndings“

” The Eediators Eade their proposal to an interEediarz - +eng - rather than to the 
respondents or the respondents" lawzersL As a resultf "the iEpartial observer would 
year that +eng was chosen as an interEediarz because he was perceived as a person 
wielding in:uence over the respondents who could press the proposal oy pazing the 
applicants 2‘0 Eillion renEinbiL"

” Asming +eng "to  worm on"  the respondents to accept  the settleEent proposal 
suggested that  the Eediators were yorwarding their  own agenda rather  than 
coEEunicating a neutral planL

” The Eediators"  2‘0 Eillion renEinbi  settleEent  proposal  was Eade "without 
authorisation yroE the QclaiEants� or inmling as to whether the QclaiEants� were 
prepared to accept the saEeL" This suggested that the Eediators were "acting on their 
own on an initiative which yavoured the QclaiEants�L"

” There was no eIplanation yor the lacm oy correspondence or proportionalitz between 
‘0 Eillion renEinbi )said in the award to be the yair coEpensation pazable to the 
respondentsC and the 2‘0 Eillion renEinbi settleEent proposal )said to be what ought 
to be paid to the claiEants in return yor the agreeEents being treated as validCL

” The setting yor the Eediation was "odd"“ "A private dinner in a hotel has a connotation 
oy "wining and dining" a person to Eame a diNcult proposal palatableL"

” jinallzf "the prooy oy the pudding is in the eating"f  in that eventuallzf when the 
respondents did not agree to settle bz pazing 2‘0 Eillion renEinbi to the claiEantsf 
the award in the end went in the claiEants" yavour andf at the saEe tiEef Eerelz 
recoEEended )but did not re5uireC a pazEent to the respondents oy ‘0 Eillion 
renEinbiL

Rezes O also cautioned that there was the "potential yor an appearance oy bias" in the Eed-arb 
processf sazing that "the Eediator who Eaz be sitting as arbitrator in the saEe case Eust 
be particularlz careyul not to convez to one partz or the other the iEpression oy biasL"

xaiver And Estoppel
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9n the 5uestion oy waiverf Rezes O also held that the respondents had not waived anz right to 
raise the issue oy bias in Kong FongL Ke accepted as valid the arguEent that the respondents 
were anIious not to antagonise the tribunalL jurtherf he yelt that it was not until the award 
was actuallz published that "a yair-Einded observer Eight yeel that one"s uneasiness over the 
conduct oy the Eediation process was Eore than the product oy an over-active iEaginationL"

9n the 5uestion oy estoppelf Rezes O held that the Kong Fong court was entitled to consider 
the 5uestion oy bias yroE the viewpoint oy Kong Fong policz because“ "Kong Fong public 
policz Eaz well be diyyerent yroE public policz in #ian"L

(ased on his ,ndings abovef Rezes O set aside the claiEants" leave to enyorce the award on 
the public policz groundL

The claiEants appealedL

Recision Of The Court Of Appeal

The 6ourt oy Appeal allowed the claiEants" appeal and perEitted enyorceEent oy the awardL

Public Policy

Applzing the leading authoritzf Kebei SEport Y MIport 6orp v Polztem Mngineering 6o ktd 
)1qqqC 2 KF6jAR 111 )which was also concerned with the enyorceEent oy a –ainland 
awardCf the 6ourt oy Appeal con,rEed that enyorceEent should onlz be reyused iy to enyorce 
the award would be contrarz to the yundaEental conceptions oy Eoralitz and &ustice oy Kong 
FongL The 6ourt oy Appeal said that the yact that holding a Eed-arb over dinner at a 6hinese 
hotel Eight give rise to an appearance oy bias in Kong Fongf would not &ustiyz reyusal oy 
enyorceEent in Kong FongL

The 6ourt oy Appeal reyerred to the yollowing coEEents Eade in the Kebei &udgEent“

Koweverf the ob&ect oy the 6onvention was to encourage the recognition and 
enyorceEent oy coEEercial arbitration agreeEents in international contracts 
and to uniyz the standards bz which agreeEents to arbitrate are observed and 
arbitral awards are enyorced$Lthe provisions oy Article ’f notablz Article ’L 2)bC 
relating to public policzf have been given a narrow constructionL St has been 
generallz accepted that the eIpression "contrarz to the public policz oy that 
countrz" in Article ’L2)bC Eeans "contrarz to the yundaEental conceptions oy 
Eoralitz and &ustice" oy the yoruE$
 )Bir Anthonz –ason 8POC

The eIpression public policz as it appears in sLHH)3C oy the 9rdinance‘ is a 
Eulti-yaceted conceptL Uoven into this concept is the principle that courts 
should recognise the validitz oy decisions oy yoreign arbitral tribunals as a 
Eatter oy coEitzf and give eyyect to theEf unless to do so would violate the 
Eost basic notions oy Eoralitz and &usticeL St would tame a verz strong case 
beyore such a conclusion can be properlz reachedf when the yacts giving rise 
to the allegation have been Eade the sub&ect oy challenge in proceedings in 
the supervisorz &urisdictionf and such challenge has yailed$
 )kitton POC
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Sn relation to the issue oy proceedings in a supervisorz &urisdictionf the 6ourt oy Appeal also 
placed weight on the yact that the #ian SnterEediate People"s 6ourtf the supervisorz courtf 
had reyused to set aside the award yor biasL

The 6ourt oy Appeal reyerred to a Mnglish authoritzf –inEetals GerEanz GEbK v jerco Bteel 
ktd Q1qqq� 6k6 4HVf which was concerned with an application bz jerco Bteel ktd not to 
enyorce a 6hina Snternational MconoEic and Trade Arbitration 6oEEission )6SMTA6C award 
on the basisf inter aliaf that it was unable to present its casef 6SMTA6 had breached its 
procedural rules and because enyorceEent would be contrarz to Mnglish public policzL There 
was also an unsuccessyul application to the supervisorz court )(ei&ingC to set aside the 
awardL The Konourable –r Oustice 6olEan stated“

Sn international coEEerce a partz who contracts into an agreeEent to 
arbitrate in a yoreign &urisdiction is bound not onlz bz the local arbitration 
procedure but also bz the supervisorz &urisdiction oy the courts oy the seat 
oy the arbitrationL Sy the award is deyective or the arbitration is deyectivelz 
conducted the partz who coEplains oy the deyect Eust in the ,rst instance 
pursue such reEedies as eIist under that supervisorz &urisdictionL That is 
because bz his agreeEent to the place in 5uestion as the seat oy the arbitration 
he has agreed not onlz to reyer to all disputes to arbitration but that the conduct 
oy the arbitration should be sub&ect to that particular supervisorz &urisdictionL 
Adherence to that part oy the agreeEent Eustf in Ez &udgEentf be a cardinal 
policz consideration bz an Mnglish court considering enyorceEent oy a yoreign 
awardL

Sn a case where a reEedz yor an alleged deyect is applied yor yroE the 
supervisorz courtf but is reyusedf leaving a ,nal award undisturbedf it will 
thereyore norEallz be a verz strong policz consideration beyore the Mnglish 
courts that it has been conclusivelz deterEined bz the courts oy the agreed 
supervisorz &urisdiction that the award should standL

xaiver

The 6ourt oy Appeal also held that a clear case oy waiver had been Eade out because the 
respondents had mept a coEplaint about an alleged irregularitz up their sleeve yor later useL

Article ‘ oy the #ian Rules provides that a partz waives his right to ob&ect where that partz 
participates in or proceeds with the arbitration mnowing that a provision oyf or re5uireEent 
underf the #A6 Rules has not been coEplied withL

Againf the 6ourt oy Appeal reyerred to Bir Anthonz –ason 8PO"s &udgEent in the Kebei case“

the yactual youndation yor the public policz ground arises yroE an alleged 
non-coEpliance with the rules governing the arbitration to which the partz 
coEplaining yailed to Eame a proEpt ob&ectionf meeping the point up its sleevef 
at least when the irregularitz Eight be curedL

Uhether one describes the respondent"s conduct as giving rise to an estoppelf 
a breach oy the bona ,de principle or siEplz as a breach oy the principle that a 
Eatter oy non-coEpliance with the governing rules shall be raised proEptlz in 
the arbitration is beside the point in this caseL
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Sn this casef subse5uent to the Eeeting at the #ian Bhangri-la hotelf the respondents 
subEitted a  "BuppleEental  BubEission"  dated 13 –az 2012 to  the tribunalL  Sn  that 
subEissionf the respondents argued that the agreeEents were not Eaniyestlz unyair nor 
Eade contrarz to the claiEants" intentionf and concluded as yollows“

The Arbitration Tribunal should disEiss the counterclaiE oy #ie and Gao 
according to lawL 6oncerning the consideration oy the share transyerf our 
coEpanz is willing to participate in Eediation conducted bz the Arbitration 
TribunalL Koweverf in light oy Gao and #ie"s personalitzf thez will behave 
iEproperlz whenever thez have soEe EonezL Ue sincerelz hope the Arbitration 
Tribunal gives Gao and #ie no Eore than R–( 40 Eillion during EediationL Ue 
consider the oyyer verz yavourable given Gao and #ie are plazing "Farate"L Ke 
will laugh and wame up at Eidnightb 6oncerning people who don"t mnow Gao 
and #ie and helped theE to ,ght the lawsuitsf we are willing to paz yor all the 
costs thez incurredL 9n ‘th jebruarz this zear in the ayternoonf #ie Keping at a 
Kong Fong solicitor"s ,rE said that he had spent costs oy about R–( V Eillion 
in the #ian Arbitration Tribunal caseL Ue are willing to paz yor that tooL

There was also a hearing beyore the tribunal on 31 –az 2010L

The  6ourt  oy  Appeal  held  that  it  was  not  the  respondents"  case  that  thez  had  no 
apprehension oy bias or iEproprietzf real or apparentf prior to the Eaming oy the awardL 
Ratherf the respondents were hoping yor a satisyactorz conclusion but yeared thatf should 
thez antagonise the tribunal bz coEplainingf that Eight result in an unyavourable or less 
yavourable resultL 8or was it is open to a litigant to wait and see how his claiEs turned out 
beyore pursuing his coEplaint oy biasL The Eischiey in meeping silent had been identi,ed bz 
Bir Anthonz –ason 8PO in his Kebei &udgEent in that it precluded an ascertainEent in the 
arbitration oy the respondents" coEplaint“

–oreoverf had the 5uestion been raisedf it is possible that action Eaz have 
been tamen bz the Tribunal to reEedz the situationf assuEing that such action 
was necessarz or desirableL

The 6ourt oy Appeal held that this was verz Euch so in this caseL –oreoverf the tribunal and 
the #ian SnterEediate People"s 6ourt would have been in a Euch better position to ascertain 
the yacts and to decide whether those yacts established a case oy actual or apparent biasL As 
noted abovef the 6ourt oy Appeal yelt that such ,ndingf though not bindingf would be entitled 
to serious consideration bz the Kong Fong courtsL

Bias

The 6ourt oy Appeal also considered the yactors listed bz Rezes O relevant to his ,nding oy 
apparent bias and concluded that a suNcient case oy apparent bias had not been Eade outf 
contrarz to the yundaEental conceptions oy Eoral and &ustice in Kong FongL

The 6ourt oy Appeal yelt in particular that due consideration Eust be given to how Eediation 
is norEallz conducted in the place where it was conductedL This was another reason whz 
weight had to be given to the decision oy the #ian SnterEediate People"s 6ourt reyusing to 
set aside the awardL

jurther and speci,callzf taming into account the relevant yacts oy this casef the 6ourt oy 
Appeal“ considered that +eng had participated in the Eediation with the agreeEent or on the 
authoritz oy the respondents/ did not agree that the diyyerence between 2‘0 Eillion renEinbi 
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and ‘0 Eillion renEinbi would give rise to an apprehension bz the yair-Einded observer 
oy apparent bias/ and held that the eIpression "worm on" is a coEEon eIpression in the 
–ainlandL

Comment

Although the Feeneze case is rather unusual on its yactsf the 6ourt oy Appeal"s &udgEent 
deEonstrates verz clearlz the long standing pro-enyorceEent attitude oy the Kong Fong 
courts and their verz narrow interpretation oy what being contrarz to public policz EeansL 
–oreoverf this decision should reassure parties about the use oy Eed-arb and arb-Eed as 
part oy the arbitration processf so long as anz procedure adopted is considered acceptable 
in the seat oy the arbitrationL
Revision oy KFSA6 AdEinistered Arbitration Rules

9n 1 BepteEber 200Df the Rules caEe into yorceL The Rules are yor use bz parties who 
"seem the yorEalitz and convenience oy an adEinistered arbitration"4 and their intention was 
to oyyer a "light touch" adEinistered approachf inspired bz the approach oy the Bwiss Rules 
oy Snternational ArbitrationL The Rulesf which were designed especiallz with 6hinese-yoreign 
disputes in Eindf are issued in 6hinese and Mnglish versionsL As the then chairEan oy the 
KFSA6f 7r –ichael –oser said“

The KFSA6 AdEinistered Arbitration Rules provide users with an additional 
option to consider when weighing diyyerent dispute solutionsL The Eain 
iEpetus behind the Rules was a strong deEand yroE parties in Eainland 6hina 
yor a "light touch" adEinistered arbitration proceedings in Kong FongLV

Three zears ayter the iEpleEentation oy the Rulesf the KFSA6 6ouncil is considering what 
)iy anzC revisions should be Eade to the RulesL The KFSA6 6ouncil is not conteEplating a 
wholesale revision oy the Rules as the general view is that the Rules are worming wellL Ratherf 
the aiE is to Eodiyz the Rules drawing on &ust over three zears" eIperience oy their usagef 
as well as to tame into account best practice in international arbitration and the provisions oy 
the new Arbitration 9rdinanceL

Sn 7eceEber 2011f the KFSA6 posted a 6onsultation Paper on its websitef and invited views 
yroE users on whether and to what eItent aEendEents should be EadeL A nuEber oy ,rEs 
and individuals have alreadz subEitted coEEents on the proposed aEendEents and the 
,rst consultation Eeeting was held on Uednesdazf 2D jebruarz 2012 at the KFSA6L

The aEendEents which have been proposed include both Eodi,cations to the eIisting Rules 
and new provisions to ensure that the KFSA6 is mept up to date with best trends in Eodern 
international arbitration practiceL

The mez possible proposed aEendEents to the alreadz eIisting Rules have been identi,ed 
as yollows“

” Article 1 )Bcope oy Applicationf section SL General RulesC“ aEending the scope oy the 
Rules described in article 1L1L to address partz disputes over whether the Rules do )or 
should applzC to the dispute in 5uestionL

” Article D )AppointEent oy Arbitral Tribunalf section SSSL Arbitrators and the Arbitral 
TribunalC“  siEpliyzing )and aEendingC the article DL2 procedure yor appointing 
arbitrators in a Eulti-partz arbitrationL

”
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Article 1H )General Provisionsf section S’L Arbitral ProceedingsC“ eIpanding the 
provisions in Article 1H regarding &oinderL

” Article  2H )SnteriE –easures  oy  Protectionf  Bection  S’L  Arbitral  ProceedingsC“ 
aEending article 2H“

” to give Eore guidance on what interiE Eeasures an arbitral tribunal is able to grantL 
Proposals include either clariyzing that the &urisdiction to order interiE Eeasures 
includes the &urisdiction to grant securitz yor costsf )section ‘4 oy the new Arbitration 
9rdinance gives the arbitral tribunal power to order a claiEant to give securitz yor 
the costs oy the arbitrationC/ or stating that the power to order securitz yor costs is a 
separate power oy the arbitral tribunal/ and

” to bring it into line with sections 3‘ and 34 oy the new 9rdinancef which in turn 
incorporate articles 1V and 1VA oy the J86STRAk –odel kaw )as revised in 2004Cf 
regarding the power oy the tribunal to order interiE Eeasuresf including the conditions 
yor granting such EeasuresL

” Article 34 )jees and 6ostsf section ’L The Award/ including the Bchedule oy Arbitrators" 
jees anneIed to the RulesC“ considering whether the parties should in article 34L2 
be perEitted to decide how the tribunal"s yees should be deterEinedf whether bz 
applzing the yee schedule or the arbitrator"s hourlz rateL jactors raised during the initial 
consultation process include whether yees should be centrallz controlled andüor yullz 
transparent/ and whether the yee schedule anneIed to the Rules should be revisedL

Sn additionf the KFSA6 Rules Revision 6oEEittee has identi,ed a nuEber oy new Eatters yor 
possible incorporation into the Rules“

” MEergencz Arbitrator Procedure“ provisions to establish a procedure yor appointing 
an eEergencz arbitrator who would consider applications yor interiE reliey between 
the service oy the 8otice oy Arbitration and the constitution oy the arbitral tribunalL This 
proposal re:ects the trend oy arbitral institutions in providing parties with a Eeans 
oy resolving urgent situations beyore the arbitral tribunal has been constitutedL jor 
eIaEplef siEilar provisions can be yound in the Arbitration Rules oy the Arbitration 
Snstitute oy the BtocmholE 6haEber oy 6oEEerce which caEe into yorce on 1 
Oanuarz 2010 )B66 Rules 2010Cf the Arbitration Rules oy the Bingapore Snternational 
Arbitration 6entre which caEe into yorce on 1 Oulz 2010f the Snternational 6haEber 
oy 6oEEerce Arbitration Rules which caEe into yorce on 1 Oanuarz 2012 )S66 Rules 
2012C )noting that the eEergencz arbitrator provisions in the S66 Rules allow a partz 
to Eame an application yor eEergencz reliey even beyore it has subEitted its Re5uest 
yor ArbitrationC and the Bwiss Rules oy Snternational Arbitration which caEe into yorce 
on 1 Oune 2012 )Bwiss Rules 2012CL

” MIpedited yorEation oy an arbitral tribunal“ provisions yor the eIpedited yorEation oy 
an arbitral tribunalL

” 6onsolidation  oy  arbitration  proceedings“  provisions  yor  the  consolidation  oy 
arbitration proceedingsL Againf provisions dealing with consolidation can be yound in 
the S66 Rules 2012f the Bwiss Rules 2012 and the B66 Rules 2010L

” MnyorceEent oy award“ a provision conyerring an eIpress dutz on the arbitral tribunal 
)and bz eItension on the KFSA6C to do everzthing possible to ensure that the award 
is enyorceableL
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” The new Arbitration 9rdinance“ ,nallzf the KFSA6 Rules Revision 6oEEittee has 
undertamen to review the KFSA6 Rules against the new Arbitration 9rdinancef and to 
consider whether anz yurther aEendEents are necessarz or appropriate yollowing the 
coEing into yorce oy the new Arbitration 9rdinanceL

The consultation process is on-goingL At the initial consultation Eeeting on 2D jebruarz 2012 
the KFSA6 Rules Revision 6oEEittee stated that it would circulate a revised drayt oy the 
KFSA6 Rulesf taming into account the coEEents received and issues discussed to datef yor 
yurther coEEent and consultationL St is hoped that the revised Rules will be in place beyore 
the end oy 2012L
6onclusion - enter the dragon

Kong Fong"s Wear oy the 7ragon has had an auspicious start in the arbitration sector“ 
anz enyorceEent risms associated with enyorceEent in Sndia have been reEoved bz Sndia"s 
noti,cation oy 6hina )and Kong FongC as being a 6onvention territorz yor the purposes oy 
the 1qq4 Arbitration and 6onciliation Act/ the 6ourt oy Appeal"s decision in the Feeneze case 
has yurther con,rEed that "public policz" is a narrow concept and enyorceEent oy an arbitral 
award should onlz be reyused on the contrarz to public policz ground where to enyorce the 
award would be "contrarz to the yundaEental conceptions and Eoralitz and &ustice oy Kong 
Fong"/D and the KFSA6 is taming steps to ensure that its Rules re:ect best practice andf Eost 
iEportantlzf worm well yor those using theEL

Kong Fong alreadz as an eIcellent reputation yor being an arbitration-yriendlz &urisdictionL 
The recent developEents discussed above can onlz enhance that reputationL
8otes
1
The &udge in Kong Fong then specialising in arbitrationL
2
The appeal was heard in –arch 2012 and &udgEent was due to be handed down on q –az 
2012L
3
The PR6 noti,cation will be ga.etted in the Sndia 9Ncial Ga.etteL
H
Rezes O proceeded on the basis that what happened at the Bhangri-la was part oy an 
unsuccessyul Eediationf "albeit with serious reservations" because the procedure yollowed 
bz the tribunal was not strictlz in accordance with Article 3V oy the #A6 RulesL
‘
Bection HH oy the old Arbitration 9rdinance dealt with the enyorceEent oy 8ew Worm 
6onvention awardsf and yollowed the wording oy section H0ML
4
Sntroduction to KFSA6 AdEinistered Arbitration RulesL
V
The Arbitration kaw 1qqH does not contain anz reyerence tof or provision yorf ad hoc 
arbitration and arbitration in the –ainland is essentiallz institutionalf ief adEinistered bz an 
arbitral institution such as 6SMTA6L
D
Sn –arch 2012f the 6ourt oy Appeal reyused to give the respondents leave to appeal to the 
6ourt oy jinal AppealL
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