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Global Arbitration Review is delighted to publish The Asia-Pacirc AbtiobaoinR vewie2 01f0, 
one of a series of special reports that deliver business-focused intelligence and analysis 
designed to help general counsel, arbitrators and private practitioners to avoid the pitfalls 
and seize the opportunities of international arbitration. Like its sister reports The AbtiobaoinR 
vewie2 nm ohe AEebicas and The upbndeaR aRM liMM,e uasoebR AbtiobaoinR vewie2y The 
Asia-Pacirc AbtiobaoinR vewie2 provides an unparalleled annual update – written by the 
experts – on key developments.

In preparing this report, Global Arbitration Review has worked exclusively with leading 
arbitrators and legal counsel. It is their wealth of experience and knowledge – enabling them 
not only to explain law and policy, but also to put theory into context – which makes the 
report of particular value to those conducting international business in the Asia-PaciSc region 
today. 

Global Arbitration Review would like to thank our contributors, specialists in arbitration 
across the Asia-PaciSc region, who have made it possible to publish this timely regional 
report.Although every effort has been made to provide insight into the current state of 
domestic and international arbitration across the Asia-PaciSc region, international arbitration 
is a complex and fast-changing Seld of practice, and therefore speciSc legal advice should 
always be sought. 

Eubscribers to Global Arbitration Review will receive regular updates on changes to law and 
practice throughout the year.

Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


deRebaoe:D mece4teb ,2 0C0,
Bhe information contained in this report is indicative only. Law (usiness Research is not responsible 
for any actions )or lack thereofC taken as a result of relying on or in any way using information contained 
in this report and in no event shall be liable for any damages resulting from reliance on or use of this 
information. 6opyright 2004 - 202K Law (usiness Research
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gOR:ba vafnn
Kuala Lumpur Regional Centre for Arbitration

Arbitral practice in 2011 continued its march towards universal application. Bhe main reason 
behind the rise and popularity of the alternative dispute resolution process with the ability 
to transcend national boundaries lies with enforcement eOcacy enabled by the Uew ’ork 
6onvention, parties having autonomy on the procedures and the choice of arbitrator, reduced 
interference and inDuences from the government, &udiciary and political will of a particular 
nation and numerous other positive attributes including conSdentiality.

Bhe global economy has anchored well in the Asia-PaciSc region. It promises to grow 
strongly in time to come. International arbitration is similarly shifting into this region. jany 
arbitral institutions are gearing up in anticipation of more disputes and the increased demand 
for their services. jany are striving to be more successful by promoting their rules and 
facilities to attract the international trade community. In so doing, they are also actively 
seeking governmental and &udicial support.

Bhe users and arbitral practitioners may be the ones creating the demand and supply, but to 
sustain and achieve the ob&ectives of a universally accepted, applicable, effective and best 
practices of arbitration very much relies on the accomplishment of transformation in these 
arbitral institutions, the business community, the government, &udiciary and the political will 
of each locality.

Yver the past /0 years, international arbitration has en&oyed growing popularity with venues 
like London, Paris, Uew ’ork and institutions like the International 6hamber of 6ommerce 
)I66C, London 6ourt of Arbitration )L6IAC and the American Arbitration AssociationHs 
International 6entre for ‘ispute Resolution )AAAQI6‘RC. :owever, with the world economic 
progression, in order to accommodate a counterpart in the Asian region, there has been 
a tendency to refer disputes to arbitral institutions located in Asia, namely, the 6hina 
International Tconomic and Brade Arbitration 6ommission )6ITBA6C, the (ei&ing Arbitration 
6ommission )(A6C, the Eingapore International Arbitration Association )EIA6C, the :ong 
Mong International Arbitration 6entre ):MIA6C, the Morean 6ommercial Arbitration (oard 
)M6A(C, I66 Asia and others. Bhese institutions are now crowded with case references. 
:owever, there is still talk of new arbitral institutions, alternative platforms and venues.

Bhe survey conducted in  2010 on international  arbitration •6hoices in  International 
ArbitrationH by the Echool of International Arbitration at ;ueen jary, 5niversity of London 
)as published by Nhite W 6ase LLPC reveals a number of interesting points such asq

7 choice of seat of arbitrationq

7 inDuenced by •formal legal infrastructureH, the law governing the contract and 
convenience3

7 London is the most preferred and widely used3

7
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London, Paris, Uew ’ork and Geneva are the seats that were used most 
freJuently by respondents over the past Sve years3 and

7 Eingapore has emerged as a regional leader in Asia.

7 choice of arbitration institutionq

7 corporations look for neutrality and •internationalismH in their arbitration 
institutions3

7 there is expectation for institutions to have a strong reputation and widespread 
recognition3

7 I66 is the most preferred and widely used3 and

7 I66, L6IA and AAAQI6‘R are institutions used most freJuently in the past Sve 
years3

7 appointment of arbitratorsq

7 corporations want greater transparency about arbitrator availability, skills 
and experience and, to some extent, greater autonomy in the selection of 
arbitrators3 and

7 V/ per cent of respondents want to be able to assess arbitrators at the end of a 
dispute. Yf these, V4 per cent would like to report to the arbitration institution )if 
anyC and F0 per cent would like to be able to submit publicly available reviews.

Bhe survey further indicates the characteristics of an institution appealing to international 
arbitration users as followsq

7 previous experience of the institution3

7 global presence of the institution and ability to administer arbitration worldwide3

7 free choice of arbitrator )non-exclusive institutional listC3

7 strong proSle and en&oying broad acceptance among arbitration users3

7 ability to review decisions for which the I66 has become appealing3

7 effective case management mechanism3 an ability to ensure that parties keep to their 
timetable3 in other words, a high level of administration3 and

7 most important considerations remain the overall costs of the services.

In the Asia PaciSc Region, 6ITBT6, (A6, EIA6, :MIA6, I66 and M6A( have been successful in 
boosting arbitration. In turn, this has created a suOcient surge for other arbitral institutions 
in the region to emulate the best practices of each other and create products to meet the 
growing demand of arbitral users.

Bhe rise of new arbitral institutions and rebranding of existing arbitral institutions is best 
seen as providing good, complementing alternatives and not competitors. Bhere is room for 
all with the increasing demand. Arbitral institutions gain mutual beneSt in collaborating with 
one another.

Bhe statistics for year 2010 represent the resulting shifts in international arbitration towards 
this region and certainly the numbers continue to increase in both the established and 

Introduction Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/introduction?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

emerging arbitration institutions. Uumber of international cases administered by Arbitral 
Institutionq

AAA 6ITBA6 I66 86AA M6A( L6IA EIA6 :MIA6 9IA6 AçT6

2010 $$$ K1$ VZF 24 /2 2FV 1K0 1V/ FV UQA

Institutional transformation

As one of the emerging institutions in the region, at the beginning of the year 2010, 
the Muala Lumpur Regional 6entre for Arbitration )MLR6AC underwent revitalisation and 
a re-branding exercise,  made possible by the strong support of Asian-African Legal 
6onsultative Yrganisation and the jalaysian government.

MLR6A adopted with some modiScations, the 5nited Uations 6ommission on International 
Brade Law )5U6IBRALC Arbitration Rules 2010 on 1/ August 2010, and, on the same date, 
the 5U6IBRAL Rules were oOcially ratiSed for implementation, replacing the rules of 1ZV4. 
Bhis has been the most notable move by the MLR6A to make available the most current, 
universally accepted best practices to appeal to the international arbitral user.

Bhe revitalisation process began from an internal reorganisation and streamlining of the 
6entreHs structure, the strengthening of its capacity and further expansion of the panel of 
arbitrators. Bhe 6entre embarked aggressively on activities to raise awareness and visibility 
of the institution and what it has to offer, thereafter entering into strategic partnerships and 
collaborations with international arbitral organisations and corporate bodies, and engaging 
with and reaching out to the international arbitral user through numerous programmes.

Recently, in 8uly 2011, the MLR6A successfully hosted the Asia PaciSc Regional Arbitration 
Group 6onference )APRAGC intended to position jalaysia as a preferred venue for alternative 
dispute resolution and further assumed the presidency of the APRAG for the next two years.

Bhe success of jaxwell 6hambers in Eingapore denotes a new trend that appeals to the 
international arbitration users. Bhe concept of an arbitration hub with modern purpose-built 
hearing facilities and the ability to house, in one location, all the related Alternative ‘ispute 
Resolution )A‘RC providers in the region emphasises that an institution has to go beyond 
&ust providing speciSed rules, administration and basic facilities. Bhe chamberHs concept has 
been adopted by Australia in a recognition of the trend, with the set-up of the Australian 
International ‘isputes 6entre in Eydney in the latter part of 2010.

MLR6A embraced the idea and is scheduled to move to its new premises by early 201F. 
Bhe plans are for a Sve-storey building behind an art deco faöade, situated close to 
Muala LumpurHs colonial-era railway station and cricket ground. Bhe building will house the 
secretariat of the MLR6A as well as 2F hearing rooms, support and oOce facilities for users, 
a business centre, breakout rooms, an arbitratorHs lounge and an auditorium.

Yther interesting initiatives taken by the institutions in the region in the recent year includeq

7 6ITBA6Hs Ynline Arbitration Rules )Ynline Arbitration RulesC focuses on e-business 
disputes and the entire arbitration process being conducted by online communication 
methods, supplemented by traditional communication methods. In order to resolve 
disputes eOciently, besides the standard procedure, the Ynline Arbitration Rules 
contain summary and expedited procedures. 6urrently 6ITBA6 is also revising its 
Arbitration Rules 200/. Revised rules, aimed at granting more party autonomy, are 
expected to take effect in 20113 and
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7 EIA6Hs fourth edition arbitration rules, which came into effect on 1 8uly 2010. 
Bhe amendments primarily aim to improve the eOciency and speed of arbitration 
proceedings with two key features, namelyq

7 a mechanism for emergency interim relief prior to the formation of an 
arbitral tribunal through appointment by the EIA6 6hairman of an emergency 
arbitrator  with  the  power  to  order  or  award any  interim relief  deemed 
necessary3 and

7 a framework for an expedited arbitration procedure that is only applicable if the 
amount in dispute does not exceed EX/ million, if all parties agree or in cases 
of exceptional urgency3

7 Bhe Australian 6entre for International 6ommercial Arbitration )A6I6AC has 
also updated its arbitration rules on 1 August 2011 to include provisions on 
emergency arbitration that is designed to be an effective alternative to seeking 
pre-arbitration emergency relief in court, prior to and after the commencement 
of arbitration, but before the constitution of the arbitral tribunal3

7 L6IA India, the Srst independent subsidiary of the L6IA, also adopted new arbitration 
rules in April 2010. Bhe L6IA India rules are intended to adapt the general L6IA 
Arbitration rules for Indian conditions with three key features, namelyq

7 a provision addressing Indian case lawq article F2)4C expressly excludes certain 
provisions of Part I of the Indian Arbitration and 6onciliation Act 1ZZ4, which 
is directed at domestic arbitration and contains extensive court supervisory 
powers when the place of arbitration is outside India. Bhis provision is in 
response to the Indian Eupreme 6ourt decision in (hatia International v (ulk 
Brading EA )2002C K E66 10/, which held that, unless excluded by the parties, 
Part I would apply even to arbitrations taking place outside India3

7 tailored costs provisionsq the rules include a costs regime that provides for 
a capped hourly rate for arbitrators )rather than the Indian practice in some 
ad hoc arbitrations of arbitrators charging expensive daily sitting fees, plus 
additional costs for drafting the award and other dutiesC3 and

7 to shorten applicable time limitsq the rules provide that an award must be 
issued within six months )reasons may be given in summary formC and 
technical amendments, such as the shortened time period from 21 to 1K days 
to nominate an arbitrator, as well as the removal of the reJuirement for a 
jemorandum of Issues that aims to speed up and de-clutter the conduct of 
proceedings.

Legislative transformation3 &udicial receptivity

çollowing the survey on international arbitration mentioned earlier, 42 per cent of the 
respondents opined that formal legal infrastructure or statutory framework was the most 
decisive factor in choosing a place of arbitration. In the spirit of encouraging international 
commercial arbitration, there have been a number of arbitration legislative changes in 
this region recorded from the years 200Z to 2011. Euch changes have been based on 
5U6IBRAL jodel Law 2004. In some &urisdictions, the change is aimed at creating a 
unitary arbitration framework, namely, removal of differentiation between international and 
domestic arbitration.
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la,aSsia

As part of its strategy to increase prominence as a seat of international arbitration, 
the jalaysian Government introduced an amendment to the Arbitration Act 200/. Bhe 
Arbitration )AmendmentC Act 2011 has come into operation, effective from 1 8uly 2011. Bhe 
amendments are designed to reassure parties in international arbitrations seated outside 
jalaysia of the courtHs limited powers of intervention, the availability of interim measures 
for maritime arbitrations and the likelihood of enforcement of arbitral awards by the courts.
Apsoba,ia 

In Australia, recent amendments to the International Arbitration Act 1ZVK )IAAC were passed 
on the 1V 8une 2010, resulting in a more uniform and eOcient framework for international 
arbitration practices that are based on international standards. Bhe different states and 
territories in Australia agreed to adopt uniform national laws on domestic arbitration based 
on the 5U6IBRAL jodel Law. Bhere are now limited grounds for Australian courts to refuse 
enforcement of an award. Bhe changes to Australian IAA and the adoption of a new model 
law for domestic arbitration means that Australia will have a harmonised system for both 
domestic and international arbitration.

Recent Eupreme 6ourt decisions in Uew Eouth Nales and ;ueensland have largely reversed 
the common law position that any reference to state arbitration acts operate as an exclusion 
of the model law. Bhe decisions suggest that courts accept the need for supportive, 
noninterventionist &urisdiction if international arbitration is to be effectively administered. Bhe 
shift in &udicial reasoning is important as it provides greater certainty that the model law will 
be given full effect in &udicial proceedings.
giRHadnbe 

Yn 1 8anuary 2010, EingaporeHs International Arbitration Act )IAAC was amended with the 
coming into force of the International Arbitration )AmendmentC Act 200Z. Bhe mainspring for 
the amendment act was changes made to the 5U6IBRAL jodel Law in 2004. EingaporeHs 
IAA is based on the 1Z$/ 5U6IBRAL jodel Law and the recent amendments reDect some 
of the changes made in the 2004 5U6IBRAL jodel Law to •reSneH the IAA and ensure that 
EingaporeHs laws remain consistent with modern international standards.

Yne of the key changes to the IAA is a new Eection 12A that empowers the Eingapore :igh 
6ourt to order interim measures for arbitrations seated outside Eingapore. Bhis is a welcome 
change in support of foreign arbitrations.

Prior to this change, the :igh 6ourt had interpreted the power conferred by the IAA as 
excluding the making of interim orders to assist foreign arbitrations. In the case of U66 
International A( v. Alliance 6oncrete Eingapore Pte Ltd )200$C 2 ELR /4/, the Eingapore 
6ourt of Appeal held that Eingapore courts would generally play a more interventionist role in 
granting interim in&unctions in domestic arbitration as compared to international arbitration 
because the domestic arbitration conferred the power to grant interim in&unctions solely on 
the court, whereas the IAA conferred the same power on both the court and the arbitral 
tribunal. Bhe 6ourt of Appeal made it clear that where the court had concurrent &urisdiction 
with the arbitral tribunal, it would only intervene to support arbitration where matters were 
very urgent or where the courtHs coercive powers of enforcement were reJuired.

Uow, the :igh 6ourt may grant interim orders and relief including discovery of documents 
and freezing of assets in foreign arbitrations in line with 2004 jodel Law.
KnRH CnRH
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In :ong Mong EAR, a new Arbitration Yrdinance 2010 )6hapter 40ZC came into effect on 1 
8une 2011. 9ery much like the previous legislation but limited to the international regime, it 
has adhered to the spirit of the 5U6IBRAL jodel Law. Bhe previous Arbitration Yrdinance 
created a dual system that imposed different rules for •internationalH  and •domesticH 
arbitration. Nhile the •internationalH arbitration law followed the 5U6IBRAL jodel Law, the 
•domesticH regime was derived from long-standing 5M law.

Bhe new Yrdinance emphasises the arbitratorHs primacy and is directed at ensuring the Juick 
and eOcient resolution of disputes. Bhe arbitral tribunal has absolute power to deal with all 
matters that might arise before and during the proceedings which includes the authority to 
rule on any Juestion of law or procedure and to make binding orders to enforce its decisions 
without &udicial interference.

Bhe new Yrdinance is not substantially different from the previous regime but it does 
signiScantly alter the potential for &udicial review of arbitral proceedings. 5nder the existing 
rules for domestic arbitration, the court could make a variety of preliminary orders in relation 
to domestic arbitration and review any determination of law made by an arbitral tribunal. 
:owever, unless the parties expressly agree otherwise, the new Yrdinance does not allow 
&udicial review of Juestions of fact or law that arise during arbitration.

As a conseJuence, an award can only be set aside under the proposed system in the limited 
circumstances of it having been made under an invalid agreement or if it was contrary to 
the terms of an agreement or the prevailing public policy. Bhe only other notable functions 
that courts )speciScally the 6ourt of çirst Instance of the :igh 6ourt of :ong MongC will be 
able to perform, include hearing challenges to a tribunalHs &urisdiction, making interim orders 
before proceedings have commenced and assisting the tribunal with gathering evidence.

Bhe new Yrdinance also introduces many of the current features of domestic arbitration 
•opt-inH provisions so that parties can continue to utilise them. Bhese •opt-inH provisions will 
automatically apply to any arbitration clauses that currently refer to •domesticH arbitration. 
Bhis allows those parties more familiar with the domestic regime to continue using these 
rules. Eimilarly, it enables all parties )whether local or foreignC to take advantage of the forms 
of &udicial review currently applicable to domestic arbitration.
IhiRa

In the past there had been considerable uncertainty with regard to the enforcement of arbitral 
awards rendered by foreign arbitration institutions with their seats in 6hina. :owever, a 
landmark decision by the Uingbo Intermediate 6ourt, enforced in 200Z, provides a positive 
indication of courts beginning to recognise awards rendered in I66 proceedings seated in 
jainland 6hina.

A clear  regulation allowing international  institutions such as  the  I66 to  administer 
arbitrations within mainland 6hina would give the parties greater choice and lead to healthy 
competition between various institutions. çurther, this Dexibility could also be extended to 
allow ad hoc arbitration, which for the time being is not permitted in 6hina.
VRMia

Bhe Government of IndiaHs jinistry of Law and 8ustice has issued a consultation paper on 
the proposed amendments to the Indian Arbitration and 6onciliation Act )IA6AC 1ZZ4 )IA6AC, 
such as the need to amend the Eection 2)2C to ensure that Part 1 applies only to arbitrations 
in India, while there is continued applicability of Eection Z and 2V to international commercial 
arbitration where the place of arbitration is not in India.
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Bhere is another important proposed amendment to section FK dealing with the term •public 
policyH of India wherein, currently, the courts may set aside foreign awards that violate Indian 
statutory provisions and also that are contrary to public policy. Bhis is to negate the effect of 
the decision in Yil W Uatural Gas 6orporation Ltd )YUG6C v Eaw Pipes Ltd )200FC, where the 
Eupreme 6ourt held that the term •public policyH be given a wide interpretation.

In the meantime, it is more important than ever for parties, wishing to minimise intervention 
by Indian courts, to carefully draft their arbitration clauses, and speciScally exclude the 
applicability of Part 1 of the IA6A.
OieoRaE

In 8une 2010 the 9ietnamese Uational Assembly passed the Arbitration Law 2010, which 
came into effect on 1 8anuary 2011 and replaced the former Yrdinance on 6ommercial 
Arbitration 200F. (y virtue of article 1K )1C of the Arbitration Law 2010, the law of 9ietnam is 
applicable to disputes without a foreign element. Any national laws selected by the parties 
shall be applicable •for disputes with a foreign elementH. 5nlike article V)2C of the previous 
Yrdinance, tribunals are now able to apply foreign laws chosen by the parties without having 
to Srst consider whether it contravenes the fundamental principles of 9ietnamese law.

:owever, if the law of 9ietnam or the law chosen by the parties does not contain speciSc 
provisions relevant to the matters in dispute, then the arbitration tribunal may apply 
international customs in order to resolve the dispute if such application or the conseJuences 
thereof are not contrary to the fundamental principles of the law of 9ietnam.

As one of very few countries, 9ietnam still has restrictions as to the reJuirements for 
arbitrators constituting the arbitration tribunal. Bhe new act, however, provides exceptional 
instances where any local or foreign person meeting certain JualiScations may act as an 
arbitrator.

As to the enforceability of foreign arbitral awards, 9ietnamHs court decisions in the recent past 
have indicated some development from the previous rather anti-arbitration attitude towards 
pro-enforcement of foreign arbitral awards.
6onclusion

Bhe year 2011, records yet another year of vast positive changes in international arbitration, 
both in terms of experiences and initiatives undertaken by arbitral institutions, legislative 
bodies and &udiciaries of various &urisdictions in the Asia-PaciSc Region.

Nith global economic expansion in this part of the world, there are a lot of opportunities and 
room for improvement in arbitration practice. (esides having the best practices in place, 
costs and time control are still two of the most important considerations and concerns of 
arbitral users.

:ow each institution and legal framework work around these concerns would be a useful 
guide and reference and these calls for greater cooperation between institutions in the form 
of sharing of experiences and integration of services that inevitably will lead to the creation 
of a larger pool of arbitral users across the world.
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Introduction

Bhe Asia arbitration market is experiencing a boom. Bhe economies of most Asian states 
have been resilient to the Snancial crisis. Intra Asian trade is on the rise, meaning an increase 
in transactions in the region.

Arbitration is usually the preferred mechanism for resolving cross border disputes, due to the 
ease of enforceability of an award under the Uew ’ork 6onvention on the Recognition and 
Tnforcement of çoreign Arbitral Awards of 1Z/$ )Uew ’ork 6onventionC. Although bilateral 
reciprocal enforcement treaties for the enforcement of court &udgments exist, these are 
relatively limited.

Arbitration is also attractive due to its neutrality, Dexibility and, generally, Snality and 
conSdentiality.

A greater number of Asian parties are specifying arbitration seats in Asia for the following 
reasonsq

7 institutions in Asia are becoming more mature. Last year, the :ong Mong International 
Arbitration 6entre ):MIA6C celebrated its 2/th anniversary. In 200$, the I66 6ourt of 
Arbitration established its Srst Eecretariat outside of Paris to administer proceedings 
in :ong Mong. Institutions such as the :MIA6, the Eingapore International Arbitration 
6entre )EIA6C and the I66 have an excellent reputation for transparency and 
independence. Bheir rules can be easily assimilated. Bhey have capable staff to 
administer the proceedings3

7 the rise of 6hina and the shift in bargaining power. 6hinese entities are more willing to 
arbitrate outside of jainland 6hina. :ong Mong has become the pre-eminent venue 
for the arbitration of 6hinese disputes outside of jainland 6hina3 and

7 Asian states have updated their arbitral legislation to reDect international best 
practice.

A constant theme in Asia is the harmonisation of arbitral procedure due to the uniformity 
of arbitral legislation. A growing number of Asian states have updated their outdated 
arbitral legislation by adopting the 5nited Uations 6ommission on International Brade Law 
)5U6IBRALC jodel Law on International 6ommercial Arbitration.

India )1ZZ4C, Morea )1ZZZC, Bhailand )2002C, 8apan )200FC, Bhe Philippines )200KC, jalaysia 
)200/C and Eingapore )with recent amendments in 2010C have all adopted the 5U6IBRAL 
jodel Law. Bhe only two notable states which have not adopted the jodel Law are the PR6 
and Indonesia.
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Recently, Australia adopted jodel Law revisions in 8uly 2010. :ong MongHs Arbitration 
Yrdinance which has been in force since 8une 2011 is based on the jodel Law. 9ietnam 
has also amended their arbitration legislation which has been in force since 1 8anuary 2011.

Bhis article examines the main changes to those pieces of legislation.

Given that most states in Asia have adopted the jodel Law, the parties can theoretically 
have a process that is effective and eOcient. :owever, what is more important is how state 
courts apply the jodel Law in support of arbitral proceedings and whether the courts are 
arbitration friendly or ambivalent towards arbitration. 6ourts in :ong Mong, Eingapore, Morea 
and 8apan are known to be arbitration friendly with minimal interference and delay to the 
arbitral process. Bhis is an important consideration in selecting the place of arbitration.
Bhe new :ong Mong Arbitration Yrdinance

Bhe new :ong Mong Arbitration Yrdinance came into force on 1 8une 2011. It is based 
on the 5U6IBRAL jodel Law and incorporates elements of the 2004 amendments to the 
jodel Law. Bhe new Yrdinance uniSes domestic and international arbitrations. Arbitrations 
commenced on or after 1 8une 2011 are governed by the new Yrdinance.

Bhe ma&or changes under the new Yrdinance are provided below.
qRe pRimSiRH beHiEe

Previously in :ong Mong, the now repealed Arbitration Yrdinance )chapter FK1C provided 
for distinct and separate regimes for domestic and international arbitrations. International 
arbitrations, including domestic arbitrations, where parties agree to use the international 
regime, were governed by the 5U6IBRAL jodel Law )as adopted in 1Z$/, excluding the 2004 
amendmentsC. Yn the other hand, domestic arbitrations were governed by provisions in the 
old Yrdinance which were based on the Tnglish Arbitration Act 1ZZ4.

Bhis former distinction was regarded as unnecessary and problematic. It sometimes gave 
rise to disputes regarding the appropriate governing regime in particular cases. A signiScant 
difference between the two regimes was that the domestic regime provided the :ong Mong 
courts with additional powers to intervene in and assist with the arbitration process, that 
were not available under the international regime. Bhis includes appeals on Juestions of law 
with leave of the court, consolidation of proceedings and determination of a preliminary point 
of law.

(y contrast, the international regime as based on the 5U6IBRAL jodel Law, followed the 
principle that the :ong Mong courts should support, but not interfere with, the arbitral 
process. Bhe new Yrdinance, with an aim to simplify and streamline the administration and 
process of arbitration in :ong Mong, harmonises both domestic and international arbitration 
proceedings under a single uniSed framework. Bhe 5U6IBRAL jodel Law )as amended in 
2004C will now apply to all arbitrations commenced in :ong Mong. Bhis new framework will 
increase eOciency as well as provide greater certainty and consistency for both domestic 
and foreign parties to arbitration.

Bhe new Yrdinance is also more user friendly in that it is easily readable since it follows the 
order and chapter headings of the 5U6IBRAL jodel Law. Amendments to the jodel Law 
can also be easily identiSed.
qdo-iR dbnwisinRs 

Nhile the new Yrdinance provides for a uniSed regime, there is an opt-in system which 
allows parties to agree to apply the provisions governing domestic arbitrations under the 
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old Yrdinance. Bhese provisions are set out in schedule 2 of the new Yrdinance and include 
the followingq

7 arbitration by a sole arbitrator in the absence of agreement3

7 appeal against an arbitral award on a Juestion of law3

7 consolidation of arbitrations by the court3

7 determination of a preliminary Juestion of law by the court3 and

7 challenging an arbitral award on the grounds of serious irregularity.

Bhe opt-in system was included mainly as a result of lobbying by the construction industry, 
which was interested in preserving some features of the old domestic regime with which 
they were familiar. Bherefore, parties from the construction sector and parties that prefer 
greater court intervention are most likely to utilise the opt-in provisions.

Bhe provisions in schedule 2 will also automatically apply to arbitration agreements 
that provide for •domesticH arbitration and were entered into before, or are entered into 
within six years of the introduction of the new Yrdinance. Arbitration clauses that involve 
construction pro&ects in agreements involving the :ong Mong Government provide for 
domestic arbitration. ‘evelopers and employers in construction pro&ects also prefer to 
stipulate domestic arbitration in their clauses.
gobicoeb cnRrMeRoia,ioS beGpibeEeRos

Previously, conSdentiality in arbitration proceedings was governed by the common law duty3 
the old Arbitration Yrdinance was silent on conSdentiality.

Bhe new Yrdinance imposes more stringent conSdentiality reJuirements on parties to an 
arbitration )section 1$C. It aims to balance the demand for conSdentiality in arbitration 
proceedings and public interest relating to the need for a transparent, open and fair &udicial 
process.

(y expressly codifying the common law duty of conSdentiality, the new Yrdinance provides 
greater certainty and assurance as to conSdentiality in arbitrations seated in :ong Mong.

Bhe provisions regarding conSdentiality also extend to cover court proceedings relating to 
arbitration. 5nder section 14 of the Yrdinance, the starting point is that all arbitration-related 
court proceedings are to be conducted in camera, unless the court in its discretion, on the 
application of any party or on its own initiative, orders proceedings to be heard in public.

Bhis marks a shift from the position under the previous Yrdinance, under which the default 
position was that arbitration-related court proceedings would be heard in open court. It is 
also different from the Uew [ealand Arbitration Act 1ZZ4 )as amended in 200VC where the 
starting position is that proceedings are conducted in public unless the court makes an order 
that the whole or any part of the proceedings must be conducted in private.

5nder the Uew [ealand Arbitration Act, the court may make an order for proceedings to be 
conducted in privateq

7 on the application of any party to the proceedings3 and

7 only if the court is satisSed that the public interest in having the proceedings 
conducted in public is outweighed by the interests of any party to the proceedings 
in having the whole or any part of the proceedings conducted in private.
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In considering whether or not to make an order for proceedings to be conducted in private, 
the court must consider the terms of the arbitration agreement between the parties, among 
other matters.

In con&unction with section 14, section 1V of the Yrdinance imposes restrictions on the 
reporting of closed court proceedings in relation to arbitration, while at the same time 
recognising that the publication of &udgments of ma&or legal interest provides an important 
foundation for the development of commercial arbitration law.

:ong Mong cases on the jodel Law will increase as a result of court &udgments interpreting 
the jodel Law on issues such as setting aside. Bhis will beneSt other jodel Law countries 
in Asia, particularly those with a less sophisticated arbitration &udiciary. Bhere is no reason 
why &udges in other jodel Law countries should not have recourse to :ong Mong &udgments 
when ruling on provisions under the jodel Law. It is hoped that courts in Asia will be 
inDuenced by arbitration friendly :ong Mong case law.

Bhe provisions on conSdentiality are desirable from the partiesH point of view as they reinforce 
the importance of conSdentiality of the arbitral process and related proceedings in court.

It remains to be seen whether the provisions balance public interest considerations relating 
to transparency. It is hoped that the introduction of the provisions regarding conSdentiality 
will not mean that the helpful statistics that are regularly published by the :MIA6 on its 
website regarding the number of cases in which parties have sought to set aside or resist 
enforcement of arbitral awards before the :ong Mong courts are now unavailable.

Bhese statistics show that :ong Mong is pro-arbitration and highlight the willingness of the 
:ong Mong courts to uphold and enforce arbitral awards.
VRoebiE Eeaspbes aRM be,iem HbaRoeM tS aR abtioba, obitpRa, aRM ohe cnpbos

5nder the old Yrdinance, the term •interim measures of protectionH was not speciScally 
deSned.

Bhe new Yrdinance adopts the 5U6IBRAL jodel Law amendments in 2004 in respect of 
interim measures. It expressly deSnes interim measures )that includes in&unctions, jareva 
in&unctions and Anton Pillar ordersC and provides conditions for the granting of such 
measures. Bhe arbitral tribunal may reJuire security from the party reJuesting an interim 
measure )sections F/ and F4C.

Preliminary orders were not previously addressed. 5nder the new Yrdinance, there is a 
speciSc and detailed regime. Bhese include preliminary orders made on an ex parte basis 
)sections FV and F$C.

A new regime for the enforcement of interim measures, separate from the recognition and 
enforcement of awards, has been created. Bhis means that orders and directions for interim 
measures can be enforced by the court as a &udgment, whether made in or outside of :ong 
Mong )sections KF and 41C.
Ubeaoeb eLcieRcS iR abtiobaoinR dbnceeMiRHs

Bhe new Arbitration Yrdinance enhances eOciency in the following waysq

7 by providing that the arbitral tribunal give the parties a reasonable opportunity to 
present their case and to deal with the cases of their opponents1 as opposed to a 
•fullH opportunity2 )which is provided in the jodel LawC3
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7 &udicial recourse to an arbitral award is only in limited circumstances, namely, setting 
aside3

7 the default number of arbitrators is either one or three as decided by the :MIA6.F Bhe 
jodel Law provides that the default number of arbitrators shall be threeK3 and

7 minimising &udicial intervention.

5nder the domestic regime of the old Yrdinance, parties could apply to seek a determination 
of a preliminary point of law, consolidation of proceedings and appeal an arbitral award on 
a Juestion of law. Parties now have limited scope to seek &udicial interference )unless the 
parties agree to opt in for schedule 2 of the YrdinanceC.

5nder the new Yrdinance, the court should interfere only as expressly provided for under the 
Yrdinance./ joreover, certain supervisory functions of court are assumed by the :MIA6, 
such as the default appointment of arbitrators and mediators4 and deciding on the number 
of arbitrators.V Bhis will reduce costs and delays as it obviates making an application to 
court.

Bhe circumstances in which court intervention is allowed includeq

7 challenging an arbitrator )section 24C3

7 terminating the mandate of an arbitrator )sections 24 and 2VC3

7 setting aside an arbitral award )section $1C3 and

7 assistance in taking evidence )section //C.

:ong Mong courts arbitration friendly
Fdhn,MiRH abtiobaoinR aHbeeEeRos

Bhe :ong Mong courts are pro-arbitration3 they recognise the importance and usefulness of 
arbitration and endeavour to uphold the partiesH agreements to arbitrate )see, for example, 
6hina Link 6onstruction 6o Ltd v 6hina Insurance 6o )2002C 1 :LMR‘ $KK and ‘owner W 
6o Ltd v Airport Authority )2000C 1 :MLR‘ //4C. A stay of proceedings is mandatory. A stay 
will only be refused if an arbitration clause is null and void, inoperative or incapable of being 
performed )Bommy 6P Eze W 6o v Li W çung )BradingC Ltd W Yrs )200FC 1 :M6 K1$C.

In Ml]ckner Pentaplast Gmb: W 6o MG v Advance Bechnology ):MC 6o Ltd )2011C K :MLR‘ 
242, the :ong Mong 6ourt of çirst Instance granted a stay in favour of arbitration in respect 
of litigation proceedings commenced for the payment of goods supplied. It was held that 
the jY5 that contained an arbitration clause with the words •any dispute, controversy, or 
claim between the parties hereto arising out of or relating to this jY5H covered the disputes 
commenced in court. Leave to appeal the stay of court proceedings was refused.$

Bhe court referred to the seminal decision of çiona Brust W :olding 6orp W Yrs v Privalov W 
Yrs )200VC K All TR Z/1 :L, )200$C 1 LloydHs Rep 2/K, in which the :ouse of Lords held that an 
arbitration clause should be construed in accordance with the presumption that the parties 
intended any dispute arising out of the relationship into which they had entered or purported 
to enter to be decided by the same tribunal, unless the language made it clear that certain 
Juestions were intended to be excluded from the arbitratorHs &urisdiction.

An unusual case which highlights the pro-arbitration nature of the :ong Mong courts is 6hok 
’ick Interior ‘esign W Tngineering 6o Ltd v çortune Norld Tnterprises Limited )2010C :MT6. 
Bhe :ong Mong 6ourt of çirst Instance granted a stay of litigation proceedings in favour of 
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the plaintiff who had commenced litigation and then subseJuently sought a stay in favour 
of arbitration.

Bhe application for a stay was not made under section 4 of the old Arbitration Yrdinance or 
article $ of the jodel Law. Bhe 6ourt used its inherent &urisdiction to order a stay in favour 
of arbitration despite ongoing court proceedings for 1$ months, noting the followingq

7 the partiesH contract contained an arbitration clause indicating an agreed forum for 
dispute resolution3

7 initiating court proceedings did not necessarily waive an arbitration agreement3

7 the  disputes  involved  technical  construction  issues  and  items  for  which  an 
experienced construction arbitrator would be more appropriate3 and

7 the costs of the pleadings would not have been wasted, as the existing proceedings 
helped deSne the issues an arbitrator would have to determine.

6ourts of other arbitration friendly &urisdictions in Asia have upheld ambiguous arbitration 
clauses. çor example, in PB Bri-jG Intra Asia Airlines v Uorse Air 6harter Limited )200ZC 
EG:6 1F, the Eingapore :igh 6ourt ordered a stay of proceedings in favour of arbitration in 
a dispute relating to a contract that, on its face, contained an arbitration clause as well as a 
&urisdiction clause.

Bhe court held that the two clauses could be reconciled by interpreting the &urisdiction clause 
as a reference to the law governing the arbitration and as a submission to the Eingapore 
courtsH supervisory &urisdiction over the arbitration.

In Insigma Bechnology 6o Ltd v Alstom Bechnology Ltd )200ZC EG6A 2K, the Eingapore 
6ourt of Appeal upheld a •hybridH arbitration clause which provided for EIA6 to administer an 
arbitration based on the I66 Rules. Bhe choice of a hybrid form of arbitration was a matter 
of agreement between the parties.

Nhere the parties have evinced a clear intention to settle any dispute by arbitration, the court 
should give effect to that intention even if certain aspects of the arbitration agreement may 
be ambiguous, inconsistent, incomplete or lacking in certain particulars.

Bhe arbitration agreement was rendered certain and workable by the EIA6 who agreed to 
administer the arbitration in accordance with the I66 Rules and to nominate appropriate 
functional bodies that corresponded to the bodies reJuired under the I66 Rules to, among 
other matters, supervise the arbitration.

Bhis was wholly consistent with EingaporeHs policy on the role of international commercial 
arbitration in resolving commercial disputes in Eingapore.

Bhese decisions conSrm the arbitration friendly approach of the Eingapore courts. :owever, 
there is no guarantee that such an approach would be adopted in other Asian &urisdictions. 
Euch ambiguous clauses often lead to costly and time consuming battles in respect of 
&urisdiction. Bhe key point therefore remains to ensure that dispute resolution clauses are 
drafted in unambiguous terms.
Ppt,ic dn,icS cnRsobpeM Rabbn2,S tS KnRH CnRH cnpbos

Another area that highlights the pro-arbitration nature of the :ong Mong courts is in the area 
of enforcement, in particular, how the :ong Mong courts apply the public policy exception 
as a ground raised to oppose enforcement of an arbitral award. Bhis provides guidance 
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as to how a :ong Mong court would approach a future setting aside application based on 
the public policy ground as contained in section $1)1C of the Arbitration Yrdinance )that 
incorporates Article FK of the jodel LawC.

Bhe cases below are examples of the :ong Mong courts dismissing arguments as to 
contravention of public policy as a ground for resisting enforcement.

In Maraha (odas 6o LL6 v Perushaan Pertambangan jinyak ‘an Gas (umi Uegara 
)PertaminaC )200ZC 12 :M6çAR $K at ZZ, paragraph KV, Ribeiro P8 said this, when dealing 
with section KK of the old Arbitration Yrdinance )regarding grounds for refusal for enforcing 
an awardCq •It is of course well-established that the :ong Mong court, sitting as an enforcing 
court, does not review the merits of the BribunalHs awardH.

As such, the argument that the award of 5EX1/0 million for loss of proSts contained 
double-counting did not fall within any of the section KK categories permitting the :ong 
Mong court to refuse enforcement of a 6onvention award. It amounted to an impermissible 
attempt to re-argue the merits of a point decided by the tribunal against Pertamina.

Bo succeed in resisting enforcement of an award on the basis of public policy, the 6ourt of 
çirst Instance ruled that Pertamina would have to show that enforcement of the award would 
be contrary to the fundamental conceptions of morality and &ustice of :ong Mong.Z

6ompare the :ong Mong courtHs approach with that of the 6entral 8akarta ‘istrict 6ourt. 
Pertamina is an Indonesian state-owned oil and gas corporation. Geneva was the place of 
arbitration. PertaminaHs application to the Ewiss Eupreme 6ourt )which was the supervisory 
court for the arbitrationC to set aside the award was dismissed.

An attempt was then made to have the award annulled by the Indonesian 6ourt. Bhe 6entral 
8akarta ‘istrict 6ourt set aside the arbitral tribunalHs award on the basis thatq

7 the tribunal had exceeded its authority in failing to apply Indonesian law3

7 the award violated Indonesian ordre public3

7 the arbitral tribunal erred in its construction of the force ma&eure clause under 
Indonesian law3 and

7 the arbitral tribunal should not have consolidated the disputes.

:owever, the 6entral 8akarta ‘istrict 6ourt wrongly decided that it was a competent 
authority to vacate the award, when the place of arbitration was Geneva. In this respect, the 
:ong Mong courts re&ected PertaminaHs contention that the Indonesian courtHs annulment 
precluded enforcement because Ewiss procedural law, as opposed to Indonesian law, 
applied.

çurther, under the Indonesian Arbitration Law,10 public policy is not a ground for annulment 
but is only relevant to enforcement.

Bhe annulment proceedings in Indonesia were not initiated to block enforcement in 
Indonesia )although that was one effectC but to stop or delay enforcement in other 
6onvention states by operation of article 9)1C)eC of the Uew ’ork 6onvention.11 :owever, 
the courts of :ong Mong, Eingapore, 6anada, Bexas and Uew ’ork allowed enforcement and 
execution on PertaminaHs assets to proceed.
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Bhe 6entral 8akarta ‘istrict 6ourtHs decision was overturned by the Indonesian Eupreme 
6ourt.

In the case of A v R )2010C F :M6 4V, the applicant obtained an award for 5EXF million 
plus interest and costs in arbitral proceedings in ‘enmark. It sought to enforce the award 
against the respondent, a :ong Mong company. Bhe respondentHs argument was that the 
award involved payment under contractual penalty clauses, which was invalid under both 
‘anish and :ong Mong law. Accordingly it would be contrary to :ong Mong public policy for 
the award to be enforced.

Bhe court re&ected the argument and reaOrmed the pro- enforcement rationale underlying 
the Uew ’ork 6onvention and the wider importance of keeping the public policy exception 
within narrow limits.

Uormally the winning party is awarded costs on a •party-partyH basis. :ere, the court decided 
that the respondent should pay costs on a higher indemnity basis to punish the respondent 
for asserting a spurious challenge. According to the court, a party seeking to enforce an 
award should not have to contend with such a challenge. Bhere would be encouragement 
of unmeritorious challenges if costs were only awarded on a conventional basis. In the 
absence of special circumstances, when an award is unsuccessfully challenged, the court 
will normally consider awarding costs against a losing party on a higher indemnity basis.

Bhe case of @iamen @in&ingdi Group Ltd v Tton Properties Ltd W Anor )200ZC K :MLR‘ 
F/F concerned enforcement in :ong Mong of a (ei&ing 6ITBA6 arbitral award for speciSc 
performance. Bhe respondents applied to set aside ex parte leave granted to enforce the 
award in :ong Mong on the ground that it was now impossible to perform that part of the 
award so that it would be contrary to public policy to enforce the award.

Bhe respondentsH application was dismissed by Reyes 8 in the 6ourt of çirst Instance12 on 
the basis that the courtHs role in an application for enforcement of a jainland arbitral award 
under section 2GG of the old Arbitration Yrdinance was essentially that of an overseer, it 
should not •second-guessH the award, and that the role of the :ong Mong courts should be 
as •mechanisticH as possible unless an award was plainly incapable of performance.

Bhe respondents appealed. Bhe 6ourt of Appeal dismissed the appeal on the basis that 
impossibility of performance was not a ground to &ustify refusal of enforcement and that did 
not satisfy the public policy exception. In any event, the respondents failed to demonstrate 
any impossibility of performance and the respondentsH group restructuring, that was argued 
as a reason for impossibility of performance, had been self-inDicted.

Bhe 6ourt of Appeal refused leave to appeal to the 6ourt of çinal Appeal.
uRmnbceEeRo aHaiRso a snwebeiHR soaoe iR KnRH CnRH

Bhe recent case of çG :emisphere v ‘emocratic Republic of 6ongo )&udgment of the 6ourt 
of çinal Appeal handed down on $ 8une 2011C regarding the non-enforcement of an award 
against a sovereign state does not affect the choice of :ong Mong as a place of arbitration.

çG :emisphere concerned a distressed debt fund trying to enforce an arbitral award against 
the ‘emocratic Republic of 6ongo )‘R6C in :ong Mong.

Bhe 6ourt of çirst Instance granted çG :emisphere leave to enforce the arbitral awards 
against ‘R6. Yn appeal, the 6ourt of Appeal held that the pre-1ZZV doctrine of restrictive 
immunity continued to apply in :ong Mong.
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Prior to the handover of :ong Mong to 6hina in 1ZZV, the common law and subseJuently the 
5nited MingdomHs Etate Immunity Act 1ZV$ governed state immunity. Nithin this framework, 
states did not beneSt from immunity from suit or enforcement when they were engaged in 
purely commercial transactions and restrictive immunity applied.

:owever, the 6ourt of çinal Appeal overturned that. It  ruled that as a constitutional 
imperative, the 6entral PeopleHs Government )6PGC was responsible for policy on state 
immunity, so the :ong Mong courts or any other institution should not be responsible. Bhe 
PR6Hs Etanding 6ommittee of the Uational PeopleHs 6ongress conSrmed the 6ourt of çinal 
AppealHs provisional &udgment in its interpretation )24 August 2011, as conSrmed by the 
6ourt of çinal AppealHs &udgment of $ Eeptember 2011C.

:ong Mong arbitral awards will still be enforceable in other &urisdictions under the Uew 
’ork 6onvention and enforcement of awards against commercial entities is unaffected. 
Bhis decision applies only to enforcement of arbitral awards in :ong Mong against foreign 
states. Bhe situation is the same regardless of whether the place of arbitration is :ong Mong, 
Eingapore, or London.

It is clear that an arbitration clause, which is contractual in nature, will provide the arbitral 
tribunal with ad&udicative &urisdiction over any dispute. Bhere are also reasons to expect 
that an arbitration clause will amount to a waiver of immunity in respect of the supervisory 
&urisdiction of the :ong Mong courts in support of the arbitral process.

çor example, there were obiter 6ourt of Appeal remarks, endorsed by the 6ourt of çinal 
Appeal in çG :emisphere that the law of :ong Mong accords with customary international 
law on the issue of immunity from the supervisory &urisdiction of the courts of :ong Mong 
over the arbitration. çurthermore, court proceedings in support of arbitration are limited by 
the new :ong Mong Arbitration Yrdinance. çrom the above, the new Arbitration Yrdinance 
empowers the :MIA6 to appoint arbitrators in default and to decide on the number of 
arbitrators, functions which have traditionally been part of the supervisory role of the courts.

Bhere are two ways to waive immunityq

7 in the face of the court, namely, by submission to the :ong Mong courts at the time 
when they exercise &urisdiction )for example, by Sling a defence or taking a step in 
the proceedingsC. In practice, the waiver must be made at the time when the court 
exercises its &urisdiction. Accordingly, it will be insuOcient for an effective waiver 
of immunity to be made by way of a pre-dispute contractual provision, such as an 
express waiver clause3 and

7 in a state-to-state treaty.

‘R6, the state counterparty which claimed immunity in çG :emisphere, was not a party 
to the Uew ’ork 6onvention. As the Uew ’ork 6onvention contains a representation that 
each state party shall enforce arbitral awards against another state party where both are 
signatories, the 6ourt of Appeal considered that the decision would have been different had 
the ‘R6 been a party to the Uew ’ork 6onvention. :owever, this still remains to be tested.

If an arbitration clause is adopted, it is only in relation to enforcement proceedings and 
execution in :ong Mong against assets that the combination of absolute immunity and the 
ineffectiveness of express waiver clauses that will cause diOculties.
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In many cases the counterparty will have assets in other &urisdictions, many of which adopt a 
restrictive immunity regime or a more permissive approach to express contractual waivers, 
in which case enforcement in :ong Mong may be unnecessary.
Australia International Arbitration Amendment Act 2010

Bhe Australian courts have not always, historically, provided a supportive framework for 
arbitration.

çor example, in Tsso Australia Resources Limited v Plowman )1ZZ/C 1$F 6LR 10, the jinister 
for Tnergy and jinerals of 9ictoria declared his intention to release all information disclosed 
by Tsso in the arbitrations. Bhe jinisterHs application was accepted by the trial &udge, as well 
as on appeal to the Eupreme 6ourt of 9ictoria and :igh 6ourt of Australia.

Bhe :igh 6ourt of Australia ruled that conSdentiality is not an implied term or part of the 
inherent nature of arbitration. Bhere may well be a custom for conSdentiality, but that is 
not suOcient. If the parties want conSdentiality, they must provide for it. Bhe reasoning was 
based on existence of a general •public interestH exception.

In Tinsenwerk :ensel (ayreuth ‘ipl-Ing (urkhardt Gmb: v Australian Granites Ltd )2001C 1 
;d R K41, it was held that where the parties had selected the I66 Arbitration Rules, they 
have contracted out of the jodel Law. Accordingly, the state-based 6ommercial Arbitration 
Act applied. Bhe Tinsenwerk decision was criticised in the Uew Eouth Nales Eupreme 6ourt 
decision of 6argill International EA v Peabody Australia jining Ltd )2010C UENE6 $$V. It 
conSrmed that the jodel Law and the I66 Rules could co-existq •simply by referring their 
disputes to arbitration under the I66 RulesH, the parties had not •impliedly opted out of the 
jodel LawH.

(oth the Tsso and Tinsenwerk decisions have now been addressed by the International 
Arbitration Amendment Act 2010, which updates the International Arbitration Act 1ZVK. Bhe 
changes came into effect on 4 8uly 2010.

Bhe main features of the International Arbitration Amendment Act 2010 are as followsq

7 the adoption of the 2004 amendments to the 5U6IBRAL jodel Lawq the International 
Arbitration Act adopts a ma&ority of the amendments made to the 5U6IBRAL jodel 
Law in 2004. It gives them the force of law in Australia )section 14C. Bhe only part 
of the jodel Law that the International Arbitration Act did not adopt is the right 
to obtain preliminary orders from the arbitral tribunal on an ex parte basis )Article 
1V( of the jodel LawC. Bhis differs from the :ong Mong Arbitration Yrdinance. Bhe 
Act also amends the jodel Law position of granting the parties a •fullH opportunity 
of presenting their case by stating that parties are taken to have been given a full 
opportunity to present their case if given a •reasonableH opportunity )section 1$6C. 
Bhis is similar to the :ong Mong Arbitration Yrdinance3

7 guidance on how the jodel Law is to be interpretedq for the purposes of interpreting 
the jodel Law, reference may be made to 5U6IBRAL documents relating to the jodel 
Law and its working group for the preparation of the jodel Law )section 1VC3

7 the modernisation of the International Arbitration Actq as the 2004 amendments to the 
jodel Law are adopted, they modernise the International Arbitration Act by expanding 
the ways in which an arbitration agreement can be made to include electronic 
communications )such as emails and text messagesC. An •arbitration agreementH 
has the meaning given in option 1 of article V of the jodel Law, namely, it adopts 
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the writing reJuirement )section 14C. Bhe :ong Mong Arbitration Yrdinance has also 
adopted the writing reJuirement for arbitration agreements provided in option 1 of 
article V of the jodel Law3

7 application of the jodel Lawq the International Arbitration Act makes it clear that if the 
jodel Law applies to an arbitration, the law of a state or territory relating to arbitration 
does not apply )section 21C. Bhe International Arbitration Act, including the jodel Law, 
is the exclusive law governing international arbitration in Australia. Bhis addresses the 
Tinsenwerk decision, which held that the 6ommercial Arbitration Act of the Etate or 
Berritory can apply to international arbitration3

7 increased power for arbitratorsq arbitral tribunals are given increased powers to 
conduct arbitral proceedings, unless the parties agree otherwise. Bhese powers 
include the followingq

7 ordering  interim  measures.  (y  incorporation  of  the  jodel  Law,  the 
International Arbitration Act provides a deSnition as to interim measures and 
the conditions for grant.

7 consolidation of proceedings )section 2KC. Bhis is on the ground that )aC a 
common Juestion of law or fact arises in all those proceedings3 )bC the rights 
to relief claimed in all those proceedings are in respect of, or arise out of, the 
same transaction or series of transactions3 or )cC it is desirable to do so. Bhe 
arbitral tribunal is further empowered to order that the arbitrations be heard at 
the same time, in a seJuence speciSed in the order, or stay the proceedings 
pending the determination of other proceedings. Bhis is an opt-in provision 
where the parties agree that it will apply. It differs from the :ong Mong position 
in that consolidation is ordered by the arbitral tribunal, as opposed to the :ong 
Mong courts3

7 ordering security for costs )section 2FMC. Bhis applies unless the parties agree 
to opt out of the provision3

7 limiting the amount of recoverable costs )section 2V)2C)dCC. Bhis applies unless 
the parties agree to opt out of the provision. Bhe :ong Mong Arbitration 
Yrdinance has a similar provision )section /VC3

7 conSdentialityq the International Arbitration Act provides a detailed framework for 
protecting conSdentiality )section 2F6 to GC.  Bhe prohibition on disclosure of 
conSdential information expressly applies to both the parties and the arbitral tribunal. 
Bhis is an opt-in provision where the parties agree that it will apply. Bhere is a wide 
deSnition of what constitutes conSdential information. :owever, this does not include 
&udgments or court proceedings or both related to the arbitration and there is no 
provision addressing whether related court proceedings are to be held in camera, like 
the :ong Mong Arbitration Yrdinance3

7 test of impartiality or independenceq the amendments modify the test of impartiality 
or independence of an arbitrator. Bhere are &ustiSable doubts as to the impartiality 
or independence of an arbitrator only if there is a real danger of bias )section 1$AC. 
Bhe :ong Mong Arbitration Yrdinance adopts article 12 of the jodel Lawq &ustiSable 
doubts as to the impartiality or independence )section 2/C3 and

7
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immunityq arbitrators are immune from liability for anything done in good faith in their 
capacity as arbitrators )section 2$)1CC. Bhe :ong Mong Arbitration Yrdinance provides 
for immunity unless the arbitratorHs act or omission was carried out dishonestly 
)section 10K)1CC.

Although relatively new on the international arbitration scene, Australia is a &urisdiction to 
look out for. It has a predictable and stable legal system. Amendments to the International 
Arbitration Act based on the jodel Law make Australia more attractive as a place of 
arbitration and they bring Australia in line with international practice.

Bhere is a wealth of arbitration expertise in Australia3 many Australian arbitrators and lawyers 
have experience operating in the region. Bhere is a proliferation of natural resources and 
energy transactions. It will be interesting to see if Australia can establish itself as the premier 
Asia PaciSc venue for these sectors. Bhe Eupreme 6ourt of 9ictoria has an arbitration list 
which is managed by the :onourable jr. 8ustice 6lyde 6roft, a &udge highly experienced in 
arbitration.

:owever, the barrier to Australia becoming a preferred destination for arbitration in the Asia 
PaciSc remains distance.
9ietnam Arbitration Law on 6ommercial Arbitration )Arbitration LawC

9ietnam has a fast growing economy and improved investment regime. In 200V, 9ietnam 
acceded to the NBY and the 5nited Etates granted permanent normal trade relations. NBY 
entry has made 9ietnam an attractive destination for foreign investment. Bhe increased 
investment means there is greater likelihood of disputes.

Bhe strategy of 8apanese multinationals moving investment from 6hina to other regional 
countries has made 9ietnam the target of investment for 8apanese multinationals. Morean 
entities have invested in real estate and manufacturing heavy industries. 6hina is one of 
9ietnamHs largest trading partners. Bhere has been an increase in 6hinese construction 
companies on infrastructure pro&ects.

Bhe Arbitration Law has been in effect since 1 8anuary 2011. It supersedes the Yrdinance 
of 6ommercial Arbitration. Although not based on the 5U6IBRAL jodel Law, it represents a 
signiScant step forward for arbitration in 9ietnam.

Bhe main features of the Arbitration Law are provided below.
AddniRoEeRo nm abtiobaonbs

Previously under the Yrdinance, only 9ietnamese arbitrators could be on panels of arbitration 
centres in 9ietnam. Appointments made by arbitration centres which could not appoint 
outside their lists were limited to 9ietnamese arbitrators.

Although the Yrdinance recognised that foreign arbitrators could be appointed in foreign 
related disputes, the third arbitrator or chairman tended to be a 9ietnamese national. Parties 
usually could not agree on the choice of the third arbitrator and appointment by default 
was off the panel list of the institution. Bhis was a concern for foreign entities arbitrating 
in 9ietnam.

5nder the Arbitration Law, foreign nationals may be appointed as arbitrators and may be 
admitted to the panels of arbitration centres.
Ihnice nm ,a2

Out with the Old, In with the New Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/out-the-old-in-the-new?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

Eimilar to the PR6, arbitration in 9ietnam has a bifurcated regime - •foreign relatedH and 
•domesticH disputes. 5nder the 9ietnam 6ivil 6ode, a foreign element exists whereq

7 at least one of the parties is foreign3

7 at least one of the parties is a 9ietnamese national residing overseas3 or

7 the basis for establishment or modiScation of the relationship was the law of a 
foreign country or such basis arose in a foreign country or the assets involved in the 
relationship are located overseas.

5nder the Yrdinance, the arbitral tribunal may only apply a foreign law chosen by the parties-
1F if the choice of law and its application are not contrary to the fundamental principles of 
9ietnamese law.

5nder the Arbitration Law, the arbitral tribunal shall apply the law chosen by the parties in a 
dispute with a foreign element, without considering whether the chosen law is inconsistent 
with 9ietnamese law. :owever, consideration should be given as to whether an award 
rendered would be upheld at the enforcement stage by the 9ietnamese courts if the choice 
of law is inconsistent with local legislation.

Bhe arbitral tribunal must apply 9ietnamese law for •domesticH disputes.
jaRHpaHe

5nder the Yrdinance, the default language was 9ietnamese for disputes with a foreign 
element.

5nder the Arbitration Law, in a dispute with a foreign element, where the parties have not 
agreed on the language of the arbitration, the arbitral tribunal is empowered to determine 
the language that is most convenient.

•‘omesticH disputes must be conducted in 9ietnamese, unless one of the parties is a foreign 
investment enterprise.
VRoebiE be,iem

5nder the Yrdinance, arbitral tribunals were not empowered to order interim relief. Although 
parties could seek interim relief from the courts, one of the problems was that some courts 
were eOcient in hearing and granting interim measures, whereas others were slow.

5nder the Arbitration Law, arbitral tribunals are empowered to grant interim measures.
’nbeiHR abtioba, iRsoiopoinRs

5nder the Arbitration Law, branches of foreign arbitral institutions can be established in 
9ietnam, thus increasing competition and the choice for users.

Bhere are no foreign arbitral institutions in 9ietnam at present.
Ihnice nm spdebwisnbS cnpbo

5nder the Yrdinance, various courts had &urisdiction over arbitration proceedings. Bhis made 
it diOcult to identify the appropriate court and resulted in multiple proceedings, causing delay 
and increased costs.

5nder the Arbitration Law, the parties can agree on the supervisory court to have &urisdiction.
AooiopMe nm ohe NpMiciabS

Bhe success or otherwise of the new Arbitration Law will be dependent on the willingness of 
the 9ietnamese courts to recognise and give effect to the arbitral process.
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Bhe 9ietnamese courts have a history of being ambivalent towards arbitration.

In Tnergo-Uovus 6o )RussiaC v 9ietnam Bextile 6orporation )9inatextC )6ase Uo. /$, 14 jay 
2000. ‘ecision of the Appeal 6ourt of the Eupreme PeopleHs 6ourt of 9ietnam in :anoiC, 
enforcement was denied on the ground that 9inatext lacked capacity to enter into the 
arbitration agreement.

An example of the 9ietnamese courtHs domestic approach to the issue of public policy is 
Byco Eervices Eingapore Pty Ltd v Leighton 6ontractors )9UC Ltd )8udgment Uo. 02QPB‘E, 
21 8anuary 200F. ‘ecision of the Appeal 6ourt of the Eupreme PeopleHs 6ourt in 9ietnam 
in :o 6hi jinh 6ityC. A contract to construct a hotel in 9ietnam was governed by the law in 
force in the state of ;ueensland, Australia. Bhe place of arbitration was ;ueensland.

Bwo awards were made in favour of Byco, who sought to enforce in 9ietnam. Byco, as 
a Eingaporean company, did not have a foreign contractor permit for the construction. 
Accordingly, BycoHs activities as a subcontractor were illegal. Bhe Appeal 6ourt reversed the 
enforcement decision of the lower court by holding that the award was contrary to the basic 
principles of 9ietnamese law.

Bhe contract also provided that Byco was not sub&ect to 9ietnamese tax law. Bhe court stated 
that the provision negatively affected the interests of 9ietnam by showing BycoHs failure to 
respect local law.

In addition, the 6ourt also adopted a restrictive interpretation of •commercialH in respect of 
the construction contract so the award did not come within the terms of the old Yrdinance 
and could not be enforced.1K
6onclusion

Asian states have found it necessary to adopt favourable arbitral legislation to encourage 
foreign investment and to compete as a place for international commercial arbitration. Bhey 
have done this by adopting the 5U6IBRAL jodel Law or by updating their outdated arbitral 
legislation. Bhis, in turn, aids economic development and the legal services sector of the 
state.

Adopting the 5U6IBRAL jodel Law or updating national arbitral legislation to reDect 
international best practice is by no means the way to achieve a predictable arbitration regime. 
Predictability is dependent on how the supervising courts interpret the 5U6IBRAL jodel Law 
and whether they are arbitration friendly. Bhe successful implementation of the 5U6IBRAL 
jodel Law depends on a pro-arbitration, smoothly working &udiciary.

Eome states in Asia have historically been hostile towards international arbitration. 6ourts 
in these &urisdictions have been determined to Snd for a party at all costs. Bhis undermines 
stability, predictability and conSdence in the &udiciary and the arbitral process. It takes a long 
time to repair the damage to the reputation of the supervisory courts of the arbitration and 
hence the place of arbitration.

It is hoped that pro-arbitration &urisdictions which have adopted the 5U6IBRAL jodel Law 
will inDuence other Asian states that have traditionally been ambivalent towards arbitration 
through case law on the 5U6IBRAL jodel Law. Bhere is no reason why supervising courts 
in other &urisdictions should not have recourse to decisions under the 5U6IBRAL jodel Law 
on issues such as the validity of an arbitration agreement and the setting aside of an award 
based on public policy grounds when interpreting the jodel Law.
Uotes
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1
Eection K4)FC)bC of the Arbitration Yrdinance.

2Article 1$ of the jodel Law.

FEection 2F)FC of the Arbitration Yrdinance.

KArticle 10)2C of the jodel Law.

/Eection 12 of the Arbitration Yrdinance.

4Eections 1F)2C, 2K, and F2)1C of the Arbitration Yrdinance.

VEection 2F)FC of the Arbitration Yrdinance.

$Leave application heard on V Eeptember 2011, with reasons for decision handed down on 
Z Eeptember 2011.

Z)200FC F$0 :M65 1.

10Law Uo. F0. article V0 provides for three grounds of annulmentq )iC proof that a party 
submitted false documents3 )iiC court Snds key documents were withheld3 and )iiiC fraud 
during the arbitration proceedings.

11Article 9)1C)eC of the Uew ’ork 6onventionq •à...… the award has not yet become binding on 
the parties, or has been set aside or suspended by a competent authority of the country in 
which, or under the law of which, that award was made.H

12)200$C 4 :M6 2$V.

1F9ietnamese law restricts the rights of the parties to choose foreign law )iC in real estate 
transactions where the land and property is located in 9ietnam3 or )iiC if the contract is signed 
and performed in 9ietnam. Bhe court also has exclusive &urisdiction in disputes over rights 
to real property located in 9ietnam.

1KEee Garnett and Uguyen, Tnforcement of Arbitration Awards in 9ietnam )2004C, Asian 
International Arbitration 8ournal, volume 2, 1FV at 1K1.
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In4Labaoiwe AbtiobaoinR 
yaG iR Asia
IhnRM Qee yenRM and ZiR qhiBiaR
Rajah & Tann Singapore

Introduction

In the past year there has been an increasing investment focus in Asia with a phenomenal 
surge in the number of foreign investors within the region. As such, it has become imperative 
that the various countries develop their arbitration systems in order to pave the way for a 
stable and healthy investment climate. Asia has responded to such demands effectively 
with the dominant players displaying nothing short of stellar growth, coupled with signiScant 
efforts to update and improve their arbitration laws. Bhis article seeks to chart such 
development in Eingapore, jalaysia, :ong Mong, 6hina, and Indonesia, and examine the 
increased receptiveness to arbitration in Asia, along with the current state of harmonisation 
of arbitration laws and its effects.
Eingapore

In the past 1/ years, EingaporeHs proSle as an international arbitration centre has been 
on a spectacular uptrend. Its increase in recognition may be attributed to the efforts of 
the Eingapore Government, the Eingapore International Arbitration 6entre )EIA6C and a 
pro-arbitration &udiciary. 2010 marked an eventful year that saw signiScant developments 
in international arbitration in Eingapore. ja&or contributing factors include signiScant 
legislative changes, the opening of the jaxwell 6hambers, and the revision of the EIA6 Rules 
in the fourth edition of the Arbitration Rules. EingaporeHs neutrality and impartiality has been 
a ma&or contributing factor for the growth of the EIA6. In the 6orruptions Perception Index 
2010, Eingapore was ranked Srst )it was ranked third in the 200Z IndexC out of 1V$ nations 
and is thus perceived as being the least corrupt country in the world.1
UeReba, soaoisoics

Bhis year, Eingapore continues to promote its &urisdiction as the preferred choice for 
international arbitrations. çrom 200Z to 2010, the total number of new cases handled by the 
EIA6 increased from 140 to 1Z$, amounting to a healthy 2K per cent increase in workload. 
EigniScantly, the number of international cases administered by the EIA6 increased from 
11K to 1K0, an increase of 2F per cent.2

Bhe 2010 International Arbitration Eurvey reveals that Eingapore has become the most 
favoured arbitral seat in Asia in 2010, placing it ahead of :ong Mong.F Recently, the biannual 
Eingapore International Arbitration çorum )EIAçC was held on 1 8une 2011. Presented 
by jaxwell 6hambers and co-organised by the EIA6, EIAç brought together arbitration 
practitioners from around the world to discuss trends and concerns in arbitration, with 
a focus on Asia. EpeciScally, this yearHs EIAç dealt with insurance arbitration, which has 
become a key area of arbitration and dispute resolution following the global Snancial crisis.
ummeco nm ohe bewisinR nm ohe gVAI vp,es
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A key change introduced in the Kth edition of the Arbitration Rules of the EIA6 )EIA6 Rules 
2010C is the availability of the expedited procedure prior to the full constitution of the 
tribunal.K Bhis streamlined the procedures for limited-value disputes of EX/ million or less. 
Another critical introduction in the EIA6 Rules 2010 would be the provision for emergency 
interim relief prior to the constitution of the tribunal./

In 2010, 20 cases )including a number of linked claimsC included a reJuest for the new 
expedited procedure introduced in the 2010 rules. 12 of these were accepted, in the ma&ority 
of cases on the basis that the amount in dispute was under EX/ million. Bwo cases 
also involved the appointment of an emergency arbitrator under the new procedure also 
introduced in the EIA6 Rules 2010.4
The dbn-abtiobaoinR soaRce nm ohe giRHadnbe cnpbos

In ‘oshion Ltd v Eembawang Tngineers and 6onstructors Pte Ltd )2011C F ELR 11$, the 
plaintiff was the sub-contractor of the defendant. Bhere was an arbitration clause in the two 
sub-contracts. Bhe plaintiff Sled an originating summons to stop the arbitration proceeding 
that included a reJuest for a declaration that the arbitration be terminated, pursuant to 
an alleged settlement agreement entered into between the plaintiff and the defendant on 
1/ çebruary 2011 )Eettlement AgreementC. Bhe defendant disputed the existence of the 
Eettlement Agreement and contended that the arbitral tribunal had the power to determine 
the existence of the Eettlement Agreement. Bhe defendant also submitted that the plaintiff 
had argued that due to the operation of the Eettlement Agreement, the arbitral tribunal had 
become functus oOcio )lacking authority and power in this caseC. Euch an argument, the 
defendant submitted, amounted to a challenge to the &urisdiction of the arbitral tribunal and 
that the arbitral tribunal was competent to &udge its own &urisdiction.

Bhe :igh 6ourt held that the arbitration should proceed. Bhe court found that the &urisdiction 
of the arbitral tribunal is invoked once a dispute arises and that a tribunal has &urisdiction 
to determine whether there was any dispute at all. Bhe court held that even though the 
Eettlement Agreement was an independent contract to the sub-contracts, the dispute over 
the existence of the Eettlement Agreement was a dispute that arose due to the partiesH 
relationship established by the sub-contracts. Bhe issue of whether there was a dispute )and 
whether it had subseJuently been resolvedC was a basic Juestion that went to the root of the 
disagreement between the parties and fell within the arbitral tribunalHs &urisdiction. Bhe court 
relied on section F of the International Arbitration Act read in con&unction with article 14 of 
the jodel Law to hold that the tribunal would be entitled to rule on its own &urisdiction. Bhe 
court concluded that unless the wording of the arbitration clause clearly stated otherwise, 
the existence of the Eettlement Agreement )and the scope of the arbitration agreementC was 
for the arbitral tribunal to determine.

Bhis case demonstrates the pro-arbitration stance that has been adopted by the Eingaporean 
courts. Bhe case highlights the fact that when there is an arbitration clause in an agreement, 
disputes arising out of that agreement are to be heard by the tribunal. çurther, the tribunal has 
wide powers to rule on its own &urisdiction as well as the scope of the arbitration agreement.

In Larsen Yil and Gas Pte Ltd v Petropod Ltd )in oOcial liJuidation in the 6ayman Islands 
and in compulsory liJuidation in EingaporeC )2011C EG6A 21, the 6ourt of Appeal upheld 
the decision of the Eingapore :igh 6ourt that most insolvency-related disputes are not 
suitable for arbitration due to public interest considerations. :owever, this decision is more 
an exception than the norm. Eingapore 6ourts are generally more pro-arbitration and will 
enforce a valid arbitration agreement. 9M Ra&ah 8A stated at paragraph KKq
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Bhat said, we accept that there is ordinarily a presumption of arbitrability where 
the words of an arbitration clause are wide enough to embrace a dispute, 
unless it is shown that parliament intended to preclude the use of arbitration 
for the particular type of dispute in Juestion )as evidenced by the statuteHs text 
or legislative historyC, or that there is an inherent conDict between arbitration 
and the public policy considerations involved in that particular type of dispute.

Bhe •presumption of arbitrarilityH would still be sub&ect to public interest considerations. Bhis 
decision will prove a useful guide in the future to help determine which claims involving an 
insolvent company are arbitrable and which are not.

In jakassar 6araka 8aya Uiaga III-FZ )2011C 1 ELR Z$2, the agreement in contention 
contained an arbitration clause, providing that •all disputesH arising under the agreement 
would be referred to arbitration. Bhe assistant registrar, on hearing the issue, ordered, in 
favour of the respondents, that the ship to be released and that the proceedings and sale of 
ship be stayed in favour of foreign arbitration. Bhe appellants then appealed on both points. 
Yne of the appellantHs contentions was that there was no •disputeH between parties and in 
support of this proposition, the appellant relied on previous correspondence and a letter of 
undertaking in which the respondent admitted to owing •an estimated 5EX2.$ millionH. Bhe 
respondent claimed that the letter of undertaking did not provide an uneJuivocal admission 
to the claim and, if there had been any previous admission of liability, it had been by mistake.

Bhe :igh 6ourt aOrmed that the proceedings should be stayed. It held that the word •disputeH 
must be interpreted broadly. Ban Lee jeng 8 relied on B&ong 9ery Eumito v Antig Investments 
Pte Ltd )200ZC K ELR)RC VF2 )B&ongC, at paragraphs KF-KKq

KF 
In B&ong 9ery Eumito v Antig Investments Pte Ltd )200ZC K ELR)RC VF2 the 
6ourt of Appeal reiterated that section 4 of the IAA acknowledges the primacy 
of the speciSc arbitration agreement in Juestion and made it clear at )22C 
that if there is a dispute, a stay under section 4 of the IAA is mandatory if 
there is an applicable arbitration agreement •unless the party resisting the 
stay can show that one of the statutory grounds for refusing a stay exists, 
ie, that the arbitration agreement is •null and void, inoperative or incapable of 
being performedHH. In the present case, there is no allegation that the arbitration 
agreement is null and void, inoperative or incapable of being performed.

KK 
Bhe word •disputeH is interpreted broadly and courts will •readily Snd that a 
dispute exists unless the defendant has uneJuivocally admitted that the claim 
is due and payable.

In B&ong, the 6ourt of Appeal explained at paragraph 4Zq

)cC  In  line with  the prevailing philosophy of  &udicial  non-intervention in 
arbitration, the court will interpret the word •disputeH broadly à...…, and will readily 
Snd that a dispute exists unless the defendant has uneJuivocally admitted that 
the claim is due and payable à...….Bhe court should not be astute in searching 
for an admission of a claim, and would ordinarily be inclined to Snd that a claim 
is not admitted in all but the clearest of cases.
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)dC Bhere is undoubtedly a •disputeH referable to arbitration if the defendant 
expressly asserts that he denies the claim à...….

Bhis case reinforces the minimalistic intervention policy that the Eingapore courts have 
adopted towards matters where parties have agreed to refer to arbitration. Uotwithstanding 
whether the defendant has previously mistakenly made an admission, as long as the 
defendant expressly denies a claim, Eingaporean courts will readily Snd that a dispute exists. 
Nhere the dispute falls within the terms of the arbitration agreement, the court will be 
obliged to grant a stay of proceedings in respect of that dispute, sub&ect to certain statutory 
exceptions.

In Rockeby (iomed Ltd v Alpha Advisory Pte Ltd )2011C EG:6 1//, the defendant initiated 
arbitration proceedings against the plaintiff due to the plaintiffHs failure to pay certain 
invoices. Bhe arbitrator held in favour of the defendant, and the plaintiff Sled an application 
to set aside the arbitration award on the ground that the award is in conDict with the public 
policy of Eingapore as expressed and embodied in the Eecurities and çutures Act )chapter 
2$Z, 2004 Rev TdC )EçAC and the subsidiary legislation thereunder. Bhe Eingapore :igh 
6ourt held that both the International Arbitration Act and the jodel Law do not permit 
appeals against arbitration awards. Bhey only provide limited grounds )for example, public 
policyC upon which parties may apply to set aside an arbitration award. Bhe :igh 6ourt then 
considered previous decisions by the 6ourt of Appeal which discussed the scope of public 
policy. It found that the public policy exception must be construed very narrowly )PB Asuransi 
8asa Indonesia )PerseroC v ‘exia (ank EA )200VC 1 ELR)RC /ZVC.

Bhus, it is clear that Eingapore 6ourts are generally supportive of arbitration and will enforce 
valid arbitration awards. Bhe fact that the public policy exception is narrowly construed 
promotes the enforceability of arbitration awards.
giRHadnbe ja2 vemnbE InEEiooee

Yn 12 April 2011, the Eingapore Law Reform 6ommittee published a report calling for 
EingaporeHs International Arbitration Act )IAAC to be amended so as to grant a right to &udicial 
review of negative &urisdictional rulings made by arbitral tribunals in arbitrations governed by 
the IAA.

Bhe report considers the arguments for and against extending the right to &udicial review, as 
well as the growing consensus in favour of such an amendment. Bhe report concludes that 
there is a strong case for changing the current law.

Bhose listed as supporting reform include the EIA6, the International 6hamber of 6ommerce 
)I66C, all members of the International 6ouncil for 6ommercial Arbitration )I66AC, many of 
whom were part of the 5U6IBRAL working group that revised the jodel Law in 2004, and 
the ma&ority of the Eingapore members of the 6hartered Institute of Arbitrators.

Bwo of the reasons given were thatq

çirst,  the  current  law  conDicts  with  one  of  the  principle  purposes  of 
international arbitration, namely to avoid litigation in the national court of one 
of the parties. An incorrect negative &urisdictional ruling forces upon the parties 
the very thing they wished to avoid by submitting to arbitration, that is litigation 
in the national court of one of the parties.
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à...…Bhird, the current law risks undermining Eingapore as an arbitral seat of choice for 
potential claimants, as they are likely to favour seats where the courts are permitted to review 
negative rulings.

Bhis demonstrates the intention of the Eingapore Law Reform 6ommittee to promote 
Eingapore as an international arbitration hub.

(y granting a right to &udicial review, Eingapore will enhance its reputation as a pro-arbitration 
nation. Bhe Eingapore Government has yet to comment on the reportHs conclusion.
:armonisation

Eingapore recognises a need for clarity and uniformity in arbitration laws throughout the 
international arbitration community. Bo date, substantial measures have been employed in 
order to modernise and harmonise EingaporeHs arbitration law.

In this regard, an interesting case would be Altain Mhuder LL6 v Ij6 jining Inc )2011C 9E6 
1. In summary, the Eupreme 6ourt of 9ictoria dismissed a defendantHs summons to set 
aside an order for the enforcement of a foreign arbitral award. In doing so, the Eupreme 
6ourt of 9ictoria relied on the decision of the Eingapore :igh 6ourt in Aloe 9era of America 
v Asianic çood )EC Pte Ltd W Anor )2004C F ELR)RC 1VK )Aloe 9eraC to hold that a party 
resisting enforcement of an arbitral award bears the burden of establishing a ground for 
doing so under section $)/C of AustraliaHs International Arbitration Act 1ZVK. In particular, the 
Eupreme 6ourt cited Aloe 9eraHs approval of the 5E ‘istrict 6ourt case, Earhank Group v 
Yracle 6orporation )200/C 5E6A2 10Z.

Bhis case illustrates the readiness of courts, where appropriate, to endorse a &udgment on 
arbitration law from a foreign &urisdiction.

Aloe 9era and Altain Mhuder also show how courts of many countries that have adopted the 
Uew ’ork 6onvention are reluctant to create obstacles to the enforcement of foreign arbitral 
awards, which would be contrary to the purpose of the convention.

In Etrandore Invest AQE and others v Eoh Mim Nat )2010C EG:6 1VK, the Eingapore :igh 
6ourt held that it is generally inappropriate to conduct any substantive examination of the 
documents Sled in support of an application to enforce a foreign arbitral award3 the courtHs 
task is largely formalistic.
AR eEebHiRH abtiobaoinR cnRseRsps

Eingapore is a party to the 1Z/$ Uew ’ork 6onvention )on enforcement of arbitration 
awardsC.  Eingapore arbitration awards are thus enforceable in all  signatories to the 
convention.

Bhe Eingapore International Arbitration Act adopts almost all of the 5U6IBRAL jodel Law 
on International 6ommercial Arbitration without modiScation, which is regularly revised to 
incorporate internationally accepted codes and rules for arbitration.

:owever, Eingapore still maintains a distinction between domestic and international 
arbitrations. Bhe Arbitration Act )chapter 10C governs the former while the EingaporeHs 
International Arbitration Act governs the latter. ‘espite this, EingaporeHs domestic Arbitration 
Act is modelled after the jodel Law provisions, and therefore its provisions are largely 
reDective of those of the Eingapore International Arbitration Act.
jalaysia
VRobnMpcoinR
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Arbitration law in jalaysia adopts a two-pronged approach. Bhe Arbitration Act 200/, 
repealing the Arbitration Act 1Z/2, governs all arbitrations commenced in jalaysia on 
or after 1/ jarch 2004. Bhe Arbitration Act 1Z/2 is still applicable for arbitration cases 
commenced before 1/ jarch 2004.

In Asia, the Muala Lumpur Regional 6entre for Arbitration )MLR6AC was the Srst arbitral 
institution to adopt the 2010 5U6IBRAL Rules on 1/ August 2010, sub&ect to certain 
modiScations.  Bhis represents a move forward in modernising and streamlining its 
arbitration rules, thereby bringing the MLR6A Rules in line with international standards.

jalaysia is a signatory to the Uew ’ork 6onvention on the Recognition and Tnforcement of 
çoreign Arbitral Awards 1Z/$, which means that arbitral awards rendered in jalaysia are 
enforceable in countries that are also signatories to this convention.

Prior to jarch 2010, the MLR6A was trailing far behind the :ong Mong International 
Arbitration 6entre ):MIA6C and the Eingapore International Arbitration 6entre )EIA6C. jr 
Eundra Ra&oo, the director of MLR6A since 1 jarch 2010, openly admitted that •even disputes 
which involved only jalaysian parties were going off-shore to arbitral centres around the 
worldH.V

Eince then, jalaysia has been undertaking steps to develop itself into the preferred 
arbitration nation and is now fast becoming one of the key arbitration hubs in Asia-PaciSc. 
Bhis is due to its arbitration-friendly courts and a supportive government that strongly 
encourages arbitration as an alternative dispute resolution tool.
Pro-arbitration steps
A cnEEioEeRo on bemnbE ohe CjvIA

As director of the MLR6A, jr Eundra Ra&oo has been spearheading certain measures to 
re&uvenate and revitalise the arbitral centre. :e now heads a 2F member management team 
compared to a paltry four member team &ust a year ago. çurther, the MLR6A now has //4 
arbitrators on its panel compared to less than 200 previously.

jr Eundra Ra&ooHs team has also been responsible for aggressively marketing the MLR6A 
as a preferred arbitral centre, engaging companies in jalaysia and abroad to explain the 
advantages of utilising the MLR6A.

A key selling point for the MLR6A would be cost savings. Bhe MLR6A has a very transparent 
fee structure and its cost is only about 40 per cent of what it would cost in Eingapore. çurther, 
ancillary costs such as food and lodging are lower in jalaysia as well. As a whole, almost 
everything else is more cost competitive in jalaysia.

MLR6A has also introduced new •productsH such as a fast track option, with its own set of 
rules - the MLR6A çast Brack Arbitration Rules 2010 - that was created in collaboration with 
the jalaysian Institute of Arbitrators. Epecial arbitration rules have also been drawn up to 
cater for Islamic banking.
jeHis,aoiwe aEeRMEeRos

jalaysia recently passed the Arbitration )AmendmentsC Act 2011, amending the Arbitration 
Act 200/, which has been in force since 1/ jarch 2004.

A number of amendments will be of interest to users of international arbitration in the region. 
In particular, section $ of the Arbitration Act 200/ now contains a provision that limits court 
intervention to situations speciScally covered by the Arbitration Act and discourages the use 
of inherent powers. EpeciScally, section $ of the Arbitration Act 200/ providesq
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Txtent of court intervention
 $. Uo court shall intervene in matters governed by this Act, except where so 
provided in this Act.

Eection 11 of the Arbitration Act 200/ has also been amended to clarify that to secure the 
amount in a dispute, the court may order the arrest of property, bail or other security before 
or during arbitral proceedings. In particular, section 11)FC of the Arbitration Act 200/ now 
empowers the court to make orders for any interim measures even if the seat of arbitration 
is outside jalaysia. Bhis will be of particular interest to parties involved in disputes relating 
to jalaysian assets that are being arbitrated in other &urisdictions, such as Eingapore.

Bhe goal of the legislature in making the amendments is to better facilitate arbitral 
proceedings and make jalaysia a more arbitration-friendly destination.
The dbn abtiobaoinR soaRce nm ohe la,aSsiaR cnpbos

In Asia 6ontrol Eystems Impac )jC Edn (hd v PUT P6( (hd )2010C K jL8 FF2, the appellant 
attempted to set aside an arbitration award made pursuant to the 5U6IBRAL arbitration and 
MLR6A Rules. Bhe appellantHs application was dismissed by the :igh 6ourt. Bhe :igh 6ourt 
instead allowed the respondentHs application for leave to enforce the award. Yn appeal, the 
Putra&aya 6ourt of Appeal dismissed the appellantHs appeal and held that section FK of the 
Arbitration Act 1Z/2 excluded the application of the Arbitration Act 1Z/2 or other written law 
to any arbitration held under the 5U6IBRAL arbitration and MLR6A Rules.

Bhis case illustrates how the jalaysian 6ourts adopt a pro-arbitration stance by endorsing 
the 5U6IBRAL Rules, and is indicative of a minimalist intervention policy.

In 6jE Tnergy Edn (hd v Poson 6orporation )200$C 1 LUE, the jalaysian court accepted 
that under the Arbitration Act 200/ that •there is unmistakeable intention of the legislature 
that the court should lean towards arbitration proceedingsH.

In Ban Mau Biah _ Ban 6hing :ai v Betuan Beh Mim Beh, Ealina W 6o )a SrmC W Anor )2010C 
F jL8 /4Z, the Srst respondent gave written undertakings to release the documents of title 
to the appellant when the matter was decided by the arbitrator or the court or both. Bhe 
arbitrator handed down an award in favour of the appellant, however the Srst respondent 
refused to hand over the documents and Sled the summons seeking interpleader reliefs. 
Bhe :igh 6ourt allowed the Srst respondentHs interpleader application and decided that the 
Srst respondent ought to continue to hold the documents of title pending proceedings by 
the second respondent to remove or restrain, or both, the arbitrator as well as an in&unction 
to have the arbitral award set aside, as well as, a pending proceedings by the appellant for 
leave to enforce the arbitral award against the second respondent. Bhe appellant appealed 
against this decision.

It was held that the order for the immediate return of the documents of title was Snal and 
binding, irrespective of whether there was any pending appeal to have it set aside. Ynce the 
arbitral order was handed down, the undertaking of the Srst respondent would come into 
play and must be given effect. çurther, the Srst respondent had, in his aOdavit, employed 
the dis&unctive word •orH in regard to what had to be complied with, namely, either an arbitral 
award •orH a court order. Bhus, when the dispute between the parties ended with an arbitral 
award the Srst respondent must by their own admission comply with it.
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At )F1C, the court stated that •àwe… must emphasise that in his aOdavit in reply, jr Beh Mim 
Beh had employed the dis&unctive word •orH in regard to what has to be complied. It was either 
an arbitration award or a court order. And since the dispute between the appellant and the 
second respondent ended with an arbitration award by the arbitrator, the Srst respondent 
must by their own admission complyH. Nhile the emphasis of the decision is based on the 
Srst respondentHs own undertaking to comply with either a court order or arbitral award, it is 
telling that the court recognises and places arbitration on a level footing with court resolution. 
çurthermore, it is signiScant that the court application for interpleader relief was incapable, 
in the case of the Srst respondents, to defeat the arbitral award.

At )/FC, •Uext, we have this to say about the arbitral award. It is akin to a &udgmentH. At )/VC, 
•Bhus, the award under our Arbitration Act 1Z/2 )Act ZFC is expressly stated to be Snal and 
binding irrespective of whether there is any pending appeal to have it set aside.H Bhe words 
•akin to a &udgmentH is aOrmative of jalaysiaHs position vis-?-vis the status of a decision from 
the arbitration panel.

At )$FC and )$KC, •It is obvious that the learned &udicial commissionerHs reliance on section V 
of the Arbitration Act 1Z/2 )Act ZFC is misconceived because the arbitration proceedings 
had concluded with an arbitral award dated K jay 200V à...… It is apparent that the learned 
&udicial commissioner failed to have due regard to section 1V of the Arbitration Act 1Z/2 
)Act ZFC which has been reproduced earlier. Bhat section 1V is the correct section to rely 
upon bearing in mind that the arbitration has ended with an arbitral award in favour of the 
appellant.H Bhe strongly worded &udgment points to the courtHs readiness to overturn a court 
decision in favour of an arbitral award.

In Lombard 6ommodities Ltd v Alami 9egetable Yil Products Edn (hd )2010C 2 jL8 2F, there 
was an arbitration in the 5nited Mingdom that went in favour of the appellant. Relying on 
section 2V of the Arbitration Act and the 6onvention on the Recognition and Tnforcement 
of çoreign Arbitral Awards Act 1Z$/ )6RTçAC the :igh 6ourt ordered the enforcement of the 
foreign award. Bhe respondent Sled an appeal in the 6ourt of Appeal and argued that the 
award was unenforceable because there was no Gazette notiScation made under section 
2)2C of the 6RTçA declaring the 5M as a party to the Uew ’ork 6onvention )U’6C and that, 
therefore, the appellant could not rely on the 6RTçA to enforce the award. Bhe 6ourt of Appeal 
decided in favour of the respondents, paving the way for the appellant to appeal to the çederal 
6ourt as to whether the failure of the ’ang di-Pertuan Agong under section 2)2C of the 6RTçA 
to declare the 5M to be a party to the U’6 rendered the award unenforceable in jalaysia, 
notwithstanding the fact that all the other conditions reJuired for its enforcement had been 
satisSed.

It was held that section 2)2C of the 6RTçA was not an interpretation provision but merely an 
evidential provision. Bhus, if the ’ang di-Pertuan Agong had issued a gazette notiScation 
declaring a particular state to be a contracting state, that notiScation merely formed 
conclusive evidence of the fact that the state was a contracting state under the U’6. 
Bherefore, the issue as to whether a state is a party to the U’6 can be proved by adducing 
other evidence as may be appropriate. Brue to this, the court proceeded to Snd in favour of 
the appellant and considered the 5M a party to U’6 6onvention despite the non-notiScation.

At paragraph 21, •Bhe critical issue is whether a declaration in the Gazette notiScation by the 
’ang ‘i Pertuan Agong is a condition precedent before an award made in a state, who is a 
party to the U’6, could be regarded as a convention award under the 6RTçA. In my view, the 
answer to this Juestion does not depend on whether the word •mayH appearing in section 
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2)2C of the 6RTçA has to be read to mean •mustH or otherwise.H Bhe 6ourt demonstrated 
its willingness to depart from previous case law Eri Lanka v Norld Eport Uimbus Pte Ltd, 
which primarily upheld the ob&ection to a foreign awardHs enforceability on the account of its 
non-notiScation.

Bhe 6ourt of Appeal in Eri Lanka construed the word •mayH as •mustH, rendering it mandatory 
for the ’ang ‘i-Pertua Agung to extend the beneSt under the 6RTçA for a foreign award 
to be enforceable. :owever, in Lombard 6ommodities, the court case elected to construe 
•mayH as simply conferring a power, and proceeded to examine whether a duty to exercise 
the power is imposed. Bhis extended the ambit of the word •mayH and exempliSed the courtHs 
pro-arbitration stance by construing the test )to decide the enforceability of a foreign award 
in jalaysiaC in a manner that lowers the reJuired threshold, thus making foreign arbitration 
more accessible in jalaysia.
:armonisation

As discussed above, jalaysia has undertaken several measures to bring its arbitration law 
in line with international standards. :owever, it still has some way to go before it reaches the 
heights attained by the EIA6 and :MIA6.
:ong Mong

:ong Mong has long been recognised as one of the premier arbitration centres within Asia, 
not least because of its progressive legal regime and strategic position at the crossroads of 
trade and commerce. Tspecially because of its proximity to mainland 6hina, it has been the 
preferred venue for 6hina-related business disputes.
gpEEabS nm ohe Mewe,ndEeRo nm abtiobaoinR ,a2s 

Bhe main statute governing arbitration in :ong Mong is the Arbitration Yrdinance.$ Bhe 
previous statuteZ has been based on a split regime - an international regime based on 
5U6IBRAL jodel Law and a domestic regime. Bhe newest Arbitration Yrdinance as of 1 8une 
2011, however, uniSes both regimes and extends the 5U6IBRAL jodel Law to all arbitrations 
in :ong Mong, regardless of their international or domestic nature.

Yther features of the newest Arbitration Yrdinance include provisions that give arbitral 
tribunals powers to grant interim measures, for example to preserve assets or evidence or to 
maintain or restore the status Juo3 an express provision for conSdentiality prohibiting parties 
from disclosing any information relating to the arbitral proceedings.10

A Snal feature worth mentioning is with regard to the enforcement of arbitral awards. 
Provisions in the new ordinance provide that arbitral awards are enforceable in the same 
manner as a court &udgment but distinguish between awards rendered in jainland 6hina and 
other Uew ’ork 6onvention Etates, such that awards rendered in 6hina may not be enforced 
if the application for enforcement is also outstanding in 6hina.

Bhe main arbitration institution in :ong Mong is the :ong Mong International Arbitration 
6entre ):MIA6C, an independent body set up in 1Z$/ that has been the main focus of 
arbitration activity in the country. Bhe :MIA6 has two primary functions under the Arbitration 
Yrdinanceq

7 where the parties fail to appoint an arbitrator, the appointment of the arbitrator shall 
be made by the :MIA63 and

7
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where the parties have failed to agree to an appointment procedure or parties fail to 
appoint the appropriate number of arbitrators, the :MIA6 may determine whether a 
tribunal of one or three arbitrators should consider a dispute.11

In addition to the Arbitration Yrdinance, there are laws that govern court applications in 
relation to arbitration proceedings. Bhese laws are found in the Rules of :igh 6ourt of :ong 
Mong.

Yther laws that may impact the arbitral process include the 6ontrol of Txemption 6lauses 
Yrdinance12 that prohibits the making of agreements to refer future disputes to arbitration 
where one party is a consumer and the 6ompanies Yrdinance1F that empower the :ong 
Mong :igh 6ourt to restrain arbitration proceedings involving a party against which a 
winding-up petition has been made, pending determination of such petition by the :igh 
6ourt.
VRcbeasiRH becedoiweRess on abtiobaoinR

:ong Mong has long been recognised as a leading Asian arbitration centre and the 
substantial number of arbitration cases being handled by the :MIA6 is clear evidence of this. 
Yver the years, the :MIA6 has handled a substantial and increasing volume of arbitration 
cases. In 200K, the :MIA6 dealt with a total of 2$0 arbitration cases. Bhis number increased 
to 402 by the end of 200$.1K In 2010, out of the 2Z1 arbitration matters handled by the :MIA6, 
1V/ )or 40 per centC of them were international matters.

Bhe Arbitration Yrdinance has long been praised for its •hands-offH and •party autonomyH1/ 
approaches, which have cemented respect and trust in :ong MongHs system of arbitration. 
çor instance, the Arbitration Yrdinance is clear that where an arbitration agreement exists 
and a party to such agreement commences legal proceedings in the court against the other 
party, the latter has the right to apply to the courts for a stay of proceedings and the courts 
are under an obligation to grant the stay of proceedings and refer the parties to arbitration. 
Bhe only JualiScations to the rule are technical ones - that the party reJuesting the stay must 
not do so •later than when submitting his Srst statement on the substance of the disputeH14 
or •if the agreement is null and void, inoperative or incapable of being performedH.1V Bhis 
has served to assert arbitrationHs position in the :ong Mong &urisdiction as a real and, most 
importantly, independent alternative to the courts in the dispensation of &ustice.

Bhe development of arbitration in :ong Mong owes much also to the courtHs supportive 
attitude towards arbitration. Bhe courts have proven more than willing on a number of 
occasions to refer a matter to arbitration. In PaciSc International Lines )PteC Ltd v Bsinlien 
jetals and jinerals 6o ):MC Ltd )1ZZFC 2 :MLR 2KZ, the courts held that a party seeking 
to enforce an arbitration agreement need only establish an arguable case that there is an 
agreement before the court will refer the matter to arbitration. Bhis concept was further 
developed upon in the more recent case of PaciSc 6rown Tngineering Ltd v :yundai 
Tngineering W 6onstruction 6o Ltd )200FC F :M6 4/Z where the courts ruled that as long 
as the evidence presented to support a referral to arbitration was cumulative, cogent and 
arguable, it would be satisfactory enough to warrant a referral to arbitration. Bhis low 
threshold for granting referrals reDects a general willingness of the courts to refer matters 
to arbitration.

Another yardstick by which the strength of arbitration as an alternative means of dispute 
resolution may be measured is, paradoxically, by observing the challenges made in court to 
the arbitral process. Yne particularly telling case is that of A v R )2010C F :M6 4V where the 
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courts re&ected the respondentHs application that the Uew ’ork 6onvention award obtained 
in ‘enmark was contrary to public policy. In his dismissal of the application, Reyes 8 was 
adamant that the court should be vigilant in ensuring that the ob&ection to the award on the 
ground of public policy was not abused as it would result in the courts undermining •the 
eOcacy of the partiesH agreement to pursue arbitrationH. :e went on to explain that it was, in 
fact, in the interest of public policy to enforce foreign arbitral awards •as a matter of comityH 
and the courts should only choose to refuse an award if there was a •substantial in&ustice 
à=… which was so shocking to the courtHs conscience as to render enforcement repugnantH. 
Bhese comments reDect the robust stance of the :ong Mong courts in resisting, as far as is 
possible, any interventions with arbitral proceedings.

Yne setback, perhaps, in the development of arbitration within :ong Mong came in the 
landmark provisional &udgment of ‘emocratic Republic of the 6ongo v çG :emisphere 
Associates çA69 numbers /, 4 W V of 2010. Bhe dispute in this case concerned a country that 
was not party to the Uew ’ork 6onvention and the Juestion of whether or not the country was 
entitled to immunity from &urisdiction of an arbitration decided within was put forward to the 
6ourt of çinal Appeal )6çAC. In the &udgment, with a Fq2 ma&ority, the 6çA held that absolute 
sovereign immunity applies with no exception for purely commercial transactions and, as 
such, the ‘emocratic Republic of 6ongo had sovereign immunity against the arbitration 
award. In reversing the 6ourt of AppealHs original ruling, it would appear that the decision 
of the 6çA has only served to limit the effectiveness of arbitrations especially over disputes 
relating to contracts with states or state entities. Bhis has an obvious conseJuence for post 
arbitration enforcement strategy, particularly whether or not to seek enforcement against 
state held assets in :ong Mong. Yn 24 August 2011, the 6hinese government aOrmed 
that absolute sovereign immunity applies to :ong Mong. Bhis would render :ong Mong an 
unsuitable forum to resolve disputes with states because parties will be unable to compel a 
state to honour arbitration agreements in :ong Mong. Bhe direct conseJuence of this would 
be that parties in dispute with a state or state owned entities will seek other &urisdiction to 
resolve their disputes.

Nhile the above appears to be a step back in the development of arbitration in :ong Mong, 
there are those who argue that the &udgment should not be overstated. In a brieSng analysis 
on the said &udgment, it is pointed out that there are still •compelling grounds to expect 
that an arbitration clause will amount to a waiver of immunity in respect of the supervisory 
&urisdiction of the :ong Mong courtsH.1$ 6onsidering how far arbitration has developed in 
:ong Mong and all the other merits of the system, this &udgment is likely to have only a limited 
effect on arbitrating partiesH decision to make :ong Mong their choice as an arbitration venue.
KabEnRisaoinR nm abtiobaoinR ,a2s

Arbitration is doubtless a well established and widely accepted procedure in :ong Mong 
reinforced by a clear statute and system of arbitration laws, a well-respected arbitration 
institution and limited intervention from the courts. :ong MongHs next step forward is to 
harmonise the arbitration procedures with that of the rest of the world so as to make it more 
appealing, especially to international parties seeking to arbitrate in :ong Mong.

Bhis was the inspiration behind the Arbitration Yrdinance, especially the move to introduce a 
uniSed regime instead of preserving the old distinction between domestic and international 
arbitrations. Bhe consultation paper for the reform of the Arbitration Yrdinance saw the 
beneSt in •enabling the :ong Mong business community and arbitration practitioners to 
operate an arbitration regime that accords with widely accepted international arbitration 
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practices and developmentH.1Z Bhe jodel Law is familiar to practitioners from both civil law 
and common law &urisdictions and by adopting an international standard, :ong Mong makes 
its arbitration system more accessible and more attractive to international business parties.
6hina

Arbitration in 6hina is governed by the Arbitration Law of the PeopleHs Republic of 6hina 
and the Interpretation of the Eupreme PeopleHs 6ourt on Arbitral jatters. Braditionally, 
6hinaHs arbitration system strictly distinguished between domestic and foreign arbitration. 
‘omestic arbitration commissions were subordinated to administrative departments )the 
Administration of Industry and 6ommerceC and &urisdiction was based on law rather than 
agreement. Yn the other hand, foreign-related arbitrations were administered by the çoreign 
Brade Arbitration 6ommission )that later became the 6hina International Tconomic Brade 
Arbitration 6ommission )6ITBA6C.20

Boday, however, international and domestic arbitration have been increasingly harmonised. 
6ITBA6 has continually responded to criticisms and market demands by amending its 
rules - six times since 1Z$$. Bhese revisions reDect two general trendsq convergence with 
international best practices and greater autonomy for parties. In the latest )200/C revision,21 
ma&or changes included the followingq
InRwebHeRce 2ioh iRoebRaoinRa, dbacoices

7 express introduction of domestic disputes into the &urisdiction of the 6ITBA6 for the 
Srst time322

7 acceleration of the entire arbitration process by stipulating the panel to render the 
award within six months )previously nine monthsC3

7 setting up of specialist arbitration centres with arbitration rules tailor-made to speciSc 
industries3 and

7 tighter disclosure rules where there may be a conDict of interest3 arbitrators are 
reJuired to sign a declaration and disclose in writing any facts or circumstances likely 
to give rise to &ustiSable doubts as to their impartiality or independence.

Ubeaoeb daboS aponRnES

7 allowing for the application of other arbitration rules )apart from 6ITBA6 rulesC 
if parties so agree in their arbitration agreement, sub&ect to compliance with the 
mandatory law of the place of arbitration32F

7 allowing parties to choose the place of arbitration and the place of hearing )distinction 
between the two recognisedC3 and

7 permitting appointment of non-panel arbitrators as co-arbitrator, presiding arbitrator 
or sole arbitrator sub&ect to conSrmation by 6ITBA6.

çurther, there were additional developments in the 6hinese arbitration Seld as the (ei&ing 
Arbitration 6ommissionHs new Arbitration Rules and stand alone jediation Rules came into 
force on 1 April 200$. jost notably, fees chargeable by non-6hinese arbitrators were no 
longer limited. Bhe mandatory fee scales that provide for arbitrator fee levels much lower 
than international standards thus remained less of a problem, and experienced arbitrators 
could be attracted to sit in a 6hinese arbitration.2K

Eimilarly, the 6ITBA6 online arbitration rules were introduced in 200Z to regulate the 
resolution of e-business disputes where the entire arbitration process is conducted using 
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online communication methods, thus easing the resolution of lower value and less complex 
disputes. çurther reforms to the 6ITBA6 arbitration rules are underway and expected to be 
completed by Yctober 2011.
IhiRaJs Hbn2iRH dndp,abioS as aR abtiobaoinR weRpe

Euch progress, together with 6hinaHs giant economy and ever-increasing role in global trade, 
has led to the surge in attractiveness of 6hina as a location for arbitration, for domestic 
and foreign-related disputes alike. 6ITBA6Hs caseload has risen dramatically in &ust 20 years, 
from a mere FV cases in 1Z$/ to an enormous 1,K$2 arbitration cases in 200Z, the highest 
volume of disputes by any international arbitral institution. Bhe variety of nationalities of 
parties involved in 6ITBA6 arbitrations has also increased, reaching /1 in 2010 compared 
to FK in 2004.

In addition, 6ITBA6 has become the nationwide leader and its role is no longer limited to 
foreign-related cases. In fact, statistics published by the 6ITBA6 show that the number of 
domestic cases )ZFK in 2010C has exceeded the number of foreign-related cases )K1$ in 
2010C since 200/.

As can be seen, 6ITBA6Hs imperious position within the global arbitration environment is 
unJuestionable. Bhe 2011 reforms to the 6ITBA6 rules mentioned above are slanted to 
increase 6ITBA6Hs competitiveness even further.

:owever, an agreement for the reciprocal enforcement of commercial court &udgments 
between jainland 6hina and :ong Mong was recently signed in 2004. Nith the emergence 
of this potential alternative to specifying arbitration as the means for resolving disputes that 
reJuire cross-border enforcement, it remains to be seen whether arbitration levels will be 
affected.2/
gpHHesoinRs

‘espite the rising emergence of 6hina as an arbitration centre, differences remain between 
the arbitration law of 6hina and the rest of AsiaHs. Yne obvious example is how 6hinese 
arbitration law is not formulated based on the 5U6IBRAL jodel Law unlike many other Asian 
&urisdictions.

:owever, even though the jodel Law has no oOcial status within 6hinaHs legal system, the 
use of the jodel Law is not expressly prohibited, especially after the 200/ reforms of the 
6ITBA6 rules that provide for greater focus on the partiesH agreement. ’et there have been 
suggestions for 6hina to oOcially open the door to foreign arbitration institutions )such as 
the I66 International 6ourt of ArbitrationC and allow them to handle arbitration cases within 
jainland 6hina. A clear regulation allowing international institutions such as the I66 to 
administer arbitrations within jainland 6hina would give the parties greater choice, and lead 
to healthy competition between various institutions. çurther, there have also been calls to 
extend this Dexibility to allow arbitration agreements without reference to arbitral institutions 
)ad hoc arbitrationC, which 6hinese arbitration law uniJuely does not provide for as of now.24

:owever, it has to be noted that the coherent development of 6hinese arbitration law will 
always remain hindered as long as the current tension between two opposing forces in 
arbitration in legal circles is in place- one clamouring for the harmonisation of 6hinaHs 
arbitration with internationally accepted norms and practice, the other viewing arbitration as 
a •Juasi-&udicialH mechanism that reJuires, in particular, closer supervision of arbitration by 
the courts than is considered appropriate in most •arbitration friendlyH &urisdictions.2V
Indonesia

Comparative Arbitration Law in Asia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/comparative-arbitration-law-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

Indonesia is the worldHs largest archipelago with over 1V,000 islands and is a Eouth Tast 
Asian country that is immensely rich in natural resources. It has a relatively secure political 
environment and has managed to contain civil unrest issues in the past decade, thus 
paving the way to increased foreign investment in a substantial number of Indonesian 
businesses. Bhis is coupled with a heightened awareness of the ineOciencies and corruptive 
practices of the &udicial process, and has, in turn, brought about a desire for alternative 
methods of dispute resolution. In our increasingly globalised world that witnesses an 
exponential increase in the number of cross-border commercial relationships, there is, at 
present, an elevated recognition of the need for arbitration. Maren jills states that •as 
business transactions become more and more sophisticated and complex, we are Snding a 
market increase in contractual documentation calling for arbitration rather than litigation in 
Indonesia.H2$
gpEEabS nm Mewe,ndEeRo nm ,a2s

IndonesiaHs legal system is a civil law legal system derived from the ‘utch system, and in 
contrast to common law, there is no legal principle of stare decisis and each case is decided 
anew based on its own facts and the courtHs interpretation of the law. Although arbitration 
has existed and been applied as a formal means of dispute resolution in Indonesia since the 
mid-1Zth century, until late 1ZZZ there was no speciSc law governing arbitration. Nith the 
enactment of the new Arbitration Act no. F0 of 1ZZZ concerning arbitration and alternative 
dispute resolution )A‘RC, several of the provisions with regard to the ‘utch 6ode of 6ivil 
Procedure have been revoked and replaced in an attempt to integrate and strengthen the 
institution of arbitration in Indonesia.

(adan Arbitrase Uasional Indonesia )(AUIC )Indonesian Uational Arbitration InstitutionC is 
IndonesiaHs primary national arbitration institution and was established in 1ZVV with the 
support of the Indonesian 6hamber of 6ommerce. Yver time, (AUI has developed its own 
rules and procedures for arbitrations, including the time frame in which an arbitral tribunal 
has to render an award. Indonesia also has two other arbitration institutions such as the 
Indonesian 6apital jarket Arbitration (oard )(APjIC and the Ehariah Uational Arbitration 
(ody )(AE’ARUAEC.
VRcbeaseM becedoiweRess on abtiobaoinR

Bhe rising number of cases registered in (AUI is a testament to the growing interest for 
arbitration in Indonesia. çor example, before 1ZZZ, the number of cases registered for 
arbitration averaged seven, whereas between 2000 and 2004 it was recorded that there were 
20 cases. çurthermore, the number is increasing exponentially as there were F1 cases in 
2004 alone.2Z joreover, the Arbitration Act now allows arbitrators to issue both provisional 
and interlocutory awards, including security attachments, deposit of goods with third parties 
and the sale of perishable goods.F0 Previously, no such power could be exercised by 
arbitrators.

A very signiScant development in 2010 for many oil and gas companies operating in 
Indonesia is that (Pjigas )the Indonesian 5pstream Yil and Gas Eupervisory AgencyC has 
relaxed its stance in reJuiring (AUI arbitration clauses in regulated contracts. It has been 
stated oOcially that contracts in Indonesia may be governed by other arbitral institutions 
such as the EIA6 or the International 6hamber of 6ommerce )I66C, provided that the seat 
of the arbitration is within Indonesia, and thus not necessarily 8akarta. Bhe effects of such 
a decision are widespread, as Indonesia is a very attractive country for foreign investment 
in the energy industry and new international investors, particularly from 6hina and India, are 
increasingly being drawn into IndonesiaHs energy industry.
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Nith such a development, companies will be able to choose to arbitrate in another institution, 
which they may be more familiar and comfortable with, and this would lead to further 
receptiveness to arbitration as an alternative means of dispute resolution.

KabEnRisaoinR nm abtiobaoinR ,a2s aRM ios emmecos Bhe basis of arbitration in Indonesia is the 
‘utch 6ode of 6ivil Procedure and not the 5U6IBRAL jodel Law, and to the date of writing, 
there has been no indicated intention to amend it in order to adopt any of the jodel Law 
provisions with which it differs. Bhere are various differences3 for example, the Arbitration 
Law states that the case is decided on documents unless the parties or the arbitrators wish 
to have hearings, whereas jodel Law reJuires hearings unless the parties agree otherwise.

çurthermore,  (AUIHs  practices  and  procedures  still  differ  from most  internationally 
recognised arbitral institutions. çor example, (AUI reJuires that the arbitrators are chosen 
from its own approved list and the pool of non-Indonesian, international arbitrators in 8akarta 
is limited. Also, a 8akarta seat for arbitrators may fuel worries that there is an increased 
risk of one party seeking to use and inDuence the local courts to interfere with the arbitral 
process.

Tven  though  Indonesia  has  ratiSed  both  the  Uew  ’ork  6onvention  and  the  I6EI‘ 
)Bhe International 6entre for the Eettlement of Investment ‘isputesC 6onvention, the 
pro-enforcement spirit of these conventions has not been completely adopted in the 
Indonesian &udiciary system. In practice, foreign parties have experienced considerable 
diOculty in enforcing foreign awards. çirstly, enforcement will only proceed in respect of 
disputes arising from legal relationships that are considered •commercialH under Indonesian 
law and not any other sorts of disputes. Eecondly, courts may deny a writ of execution 
for specious •public policyH, also known as public order, reasons that are not based on an 
international standard, but on the sub&ective domestic climate.

Bhe lack of enforcement of foreign arbitral awards in Indonesia is further exacerbated by the 
non-existent central &urisdiction in Indonesia. Bhe fact that there are two institutions dealing 
with the writ of execution of foreign arbitral awards is a hindrance to the aim of arbitration 
resolution, which seeks to avoid a multiple proceeding of domestic litigation and promote 
a single, centralised dispute resolution procedure in a single forum.F1 In the case of T.‘. 
W ç. jan )Eugar LtdC v. ’ani :aryanto, the 6entral 8akarta ‘istrict 6ourt had annulled the 
underlying contract based on the violation of the Indonesian public policy. Yn the other hand, 
the Indonesian Eupreme 6ourt rendered the exeJuatur )writ of executionC upon this case. 
:owever, it was considered unenforceable since the underlying contract was invalid.

çurthermore, even after the 1ZZZ Act, in practice, Indonesian courts usually disregard an 
•agreement to arbitrateH. Tven though articles F and 11 of the Act embody •limited court 
involvement valuesH and clearly state that domestic courts have no authority or competency 
to litigate the case of the contracting parties, it is not always so in practice. In the case of 
(ankers Brust 6ompany and (ankers Brust International PL6 )(BC v. jayora Ltd, the ‘istrict 
6ourt of 8akarta had no authority to settle this dispute based on article 11 but paid no 
attention to the arbitration clause provision of the contract and issued a court decision no. 
K4QPdt.GQ1ZZZ due to the lack of commerciality.

:owever, this tendency does appear to be subsiding, particularly since the Eupreme 6ourt 
has made it clear it will not tolerate such abuses where an unethical counsel would persuade 
courts that a contractual dispute is a tort case, and therefore not arbitrable, and thus ignore 
both provisions of the Arbitration Law and the Eupreme 6ourtHs holdings and advisories. 
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In one recent case, a party respondent to an arbitration applied to the court to stay the 
arbitration on the ground that it was precipitously brought. Bhe court refused to hear such 
an application where the other party contested its &urisdiction on the basis of an agreement 
to arbitrate and where an arbitration had already commenced.F2

Bhe ratiScation of various conventions and new developments of (Pjigas and the 
Arbitration Act of 1ZZZ all point to a greater number of foreign investors, and an increasing 
number of parties are choosing arbitration as an alternative means of dispute resolution. 
:owever, &udicial hostility as a reDection of territorial sovereignty has become a common 
ground of the unenforceability of foreign arbitral awards.FF ‘omestic courts should thus 
refrain from opposing the enforcement of foreign arbitral awards and involvement of 
the courts should be limited. Bhere should thus be a balance between the supervisory 
&urisdiction and a limitation of court intervention in order to support the Snal and binding 
characteristic of foreign arbitral awards.FK Bhis would lead to greater harmonisation of 
arbitration laws worldwide, and would pave the way for a globalised world working towards 
greater arbitration.

6onclusion As observed from the Asian case studies above, arbitration is indeed on the rise 
in Asia, and such receptiveness and demand for arbitration signal that its slice of the dispute 
resolution pie will only grow.

In particular, Eingapore and :ong Mong have witnessed a proliferation of arbitration cases 
under their sophisticated institutions and rules for arbitration. ‘omestic courts in these 
countries have also played supportive roles and made contributed signiScantly to the rise 
of arbitration. Bhey have led the way for the development of alternative forms of dispute 
resolution in Asia.

Bhe next step forward would be to further harmonise the Asian arbitration systems so 
as to increase its accessibility to international parties. :owever, to achieve complete 
harmonisation and en&oy its positive effects, effort on all parties involved is essential. Bhus, it 
would be highly desirable for the rest of Asia to follow in the footsteps of Eingapore and :ong 
Mong so that Asia will continue to be recognised internationally as an attractive destination 
for arbitration.
Uotes
1
httpqQQwww.transparency.orgQpolicy<researchQsurveys<indicesQcpiQ2010Qresults

2httpqQQwww.siac.org.sgQindex.php"option>com<contentWview>articleWid>2$VWItemid>VF

F2010 International Arbitration Eurveyq 6hoices in International Arbitration )2010 surveyC, 
page 4.

KArbitration Rules of the Eingapore International Arbitration 6entre, Kth Tdn, rule /.

/Arbitration Rules of the Eingapore International Arbitration 6entre, Kth Tdn, rule 24.2.

4Eingapore International Arbitration 6entre, Etatistical Report, F1 ‘ecember 2010, page 4.

VhttpqQQbiz.thestar.com.myQnewsQstory.asp"Sle>Q2011Q1Q1QbusinessQVV1ZKFV

$6hapter 40Z of Bhe Laws of :ong Mong.

ZArbitration Yrdinance chapter FK1.

Comparative Arbitration Law in Asia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/comparative-arbitration-law-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

10Eub&ect to the usual exceptions regarding disclosure to professional advisors or disclosure 
reJuired by law.

11Eection 2K)1C - )/C, article 11 of 5U6IBRAL jodel Law )Appointment of arbitratorsC LU F$ 
of 2011.

126hapter V1 of Bhe Laws of :ong Mong.

1F6hapter F2 of Bhe Laws of :ong Mong.

1KAbout  the  :MIA6q  Etatistics  )200K  -  200$C  % 
httpqQQwww.hkiac.orgQshow<content.php"article<id>´F10´£, viewed on 1V August 2011.

1/ja, Geoffrey, çoreword, :ong Mong Arbitrationq A 5serHs Guide. Mluwer Law International, 
200K. Print.

14E20 Arbitration Yrdinance )chapter 40Z of Bhe Laws of :ong MongC.

1VEchedule 1, article $)1C, Arbitration Yrdinance )chapter 40Z of Bhe Laws of :ong MongC.

1$:ong  Mong  dispute  resolution  brieSng,  8une  2011  % 
httpqQQwww.herbertsmith.comQnrQrdonlyresQZd/1$0b2-F2aK-K$e1-b$Zf-Ff1e$12c2eZ0Q0QZ122<hongkongdisputeresolutionbrieSng<d2.pdf>´́ £ 
viewed on 1$ August 2011.

1Z‘epartment  of  8ustice.  6onsultation  Paperq  Reform  of  the  Law 
of  Arbitration  in  :ong  Mong  and  ‘raft  Arbitration  (ill  )200VCq  % 
httpqQQwww.do&.gov.hkQengQpublicQpdfQ200VQarbitration.pdf>´́ £. Eee paragraph 11.

20Arbitration Tnvironment in 6hina - Nhere we are and the Road Ahead by MaiBong Law 
çirm, F0 jay 2011, % httpqQQwww.ktlf.com.cnQenQxfst.asp"id>´141´£

21Arbitration in 6hina - the Role of 6ITBA6 and Alternatives by Rechtsanwalt ’ves :einze, 
Eydney  Law  Echool  )200ZC,  % 
httpqQQheinze-law.comQdeQSrmenkundenQarbitrationé20iné20chinaé20-é20theé20roleé20ofé20cietac.pdf>´́ £

22Article F of the 6ITBA6 Rules 200/.

2F6hina and :ong Mongq 6ITBA6 Uew Arbitration Rules 200/ by ‘eacons provided by Norld 
Eervices Group )24 jay 200/C, % httpqQQwww.hg.orgQarticlesQarticle<4$$.html>´́ £

2K:erbert Emith, Asia Arbitration T-bulletinq Recent International Arbitration developments 
)Z  jay  200$C,  % 
httpqQQwww.herbertsmith.comQnrQrdonlyresQZ/fcbef1-1bVF-KF$f-bffF-ffc4dd0edKKcQVFKZQ0/recentintlarbdev.html>´́ £.

2/Ibid.

24Eee article 4 of the Interpretation of the Eupreme People—s 6ourt on Arbitral jatters. 
Eome &udicial authority has also been found for this in PeopleHs Insurance 6ompany of 6hina, 
Guangzhou (ranch v Guangdong Guanghe Power 6o Ltd )200FC jin Ei [hong [i 2Z, though 
the case is not of binding precedential value as 6hina is a civil law &urisdiction.

2VInternational Arbitration in 6hina - Bhe Uew çrontier by Lian 6hin 6hiang, Eingapore 
Arbitrator )8uly 200/C, % httpqQQwww.siac.org.sgQpdfQsingarb-200/0V.pdf>´́ £

2$joser, jichael 8. Indonesia. Arbitration in Asia. 2nd edition :untington, Uew ’ork, 
8urisUet, 200Z. Part Y. Print.

2Z(AUI ;uarterly Uewsletter 200V.

Comparative Arbitration Law in Asia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/comparative-arbitration-law-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

F0Article F2, Arbitration Law 1ZZZ.

F1(orn G W jiles N, Global Brends in International Arbitration, 200V.

F2PB. (ahari 6akrawala Eebuku v PB. Leighton 6ontractors Indonesia3 ‘ecision of the ‘istrict 
6ourt of Eouth 8akarta Uo. 212QPdt.GQPU.8ak-Eel, F0 August 200K.

FFçiS 8unita, Txperience of Practical Problems of çoreign Arbitral Awards Tnforcement in 
Indonesia )200$C jJ8l(Law 1V.

FKBheresa 6heng E6, 6omments on Tnforceability of Awards in the Uew :orizon in 
International 6ommercial Arbitration and (eyond, I66A International Arbitration 6ongress, 
Albert 8an 9an den (erg )editorC, Mluwer Law International, Bhe Uetherlands, 200/, page F4K.

https://www.rajahtannasia.com/

vea: 4nbe Ybn4 ohis rb4 nR dAv

Comparative Arbitration Law in Asia Txplore on dAv

https://globalarbitrationreview.com/organisation/rajah-tann-singapore?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012
https://www.rajahtannasia.com/
https://globalarbitrationreview.com/organisation/rajah-tann-singapore?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012
https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/comparative-arbitration-law-in-asia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

giRMaLnbe
ANwiR Qen gI and IhnO geaR QO
WongPartnership LLP

Introduction

Bhis article will look at the continual growth of international arbitration in Eingapore that, over 
the last year, has shown no sign of slowing. Ne will also discuss in detail the signiScant cases 
in international arbitration that came before the Eingapore courts in the last 12 months since 
August 2010. Bhe Eingapore courts had occasion to deal with the following mattersq

7 the novel issue of whether claims based on insolvency provisions ought to be 
submitted to arbitration or pursued in court3

7 the  importance  of  pleading  all  material  facts  when  commencing  arbitration 
proceedings3

7 the need for a party seeking to challenge an arbitration award to elect whether to 
make that challenge before the supervising court or before the court of the &urisdiction 
where the award is sought to be enforced3

7 the enforcement of an arbitral award conSrming a ‘ispute Ad&udication (oard 
decision issued under the çI‘I6 6onditions of 6ontract for 6onstruction3 and

7 the public policy considerations in relation to the setting aside of an arbitral award 
under Article FK)2C)bC)iiC of the jodel Law.

International arbitration in Eingapore continues to grow

Eingapore is fast emerging as a venue of choice for settling commercial disputes out of 
court, alongside global leaders such as Uew ’ork, London and Paris. Bhe number of disputes 
referred to the Eingapore International Arbitration 6entre )EIA6C rose for the 10th consecutive 
year in 2010, with 1Z$ new Slings from a total of 140 in 200Z. ‘uring the course of 2010, 
EIA6 also made 100 individual appointments of arbitrators to a total of 140 tribunals, from 
a diverse group of nationalities.

Bable showing growth in the number of new cases handled by the EIA6 between 2000 and 
20101.
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Bhe new cases in 2010 involved parties from K/ &urisdictions, with India, :ong Mong, 
Indonesia, 6hina and 9ietnam being the most represented in the new cases, besides parties 
from Eingapore. Bhere has also been a rise in the number of cases having no Eingapore link, 
these cases accounted for K4 per cent of all cases referred to the EIA6 in 2010.

Ne reported in last yearHs edition the progressive changes that EIA6 introduced in its 
Arbitration Rules. Bwo novel changes were with respect to the introduction of an expedited 
procedure under a new Rule /.1 and the provision for the appointment of an Tmergency 
Arbitrator before a tribunal is constituted under a new Rule 24. In 2010, the EIA6 reported 
that it received 20 reJuests for cases to be placed under an expedited procedure of which 1F 
cases were accepted. Bhe EIA6 also reported that in 2010 there were two applications for 
the appointment of an Tmergency Arbitrator. Ne understand that there has been continued 
usage of these new provisions in 2011.

Bhe EIA6 has unsurprisingly received recognition for its progress. It was ranked fourth in the 
;ueen jary 6ollege international arbitration survey, &ust behind the 6ourt of Arbitration of the 
International 6hamber of 6ommerce )the I66C, the London 6ourt of International Arbitration 
and the American Arbitration Association. çurther accolades came for the EIA6 in the form 
of a nomination for institution of the year at the 2011 GARF0 Awards.
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jaxwell 6hambers, the integrated dispute resolution complex in Eingapore, was also 
nominated for an award in the most signiScant development of the year category at the 2011 
GARF0 Awards.

Bhe growth of international arbitration in Eingapore is not &ust reDected in the increased 
number of Slings at the EIA6 but also in the statistics concerning I66 arbitrations with 
Eingapore seats. Bhe I66 had opened a Regional YOce at jaxwell 6hambers in 200Z. Bhe 
efforts of the regional oOce are clearly signiScant in that Eingapore continues to be the most 
popular seat for I66 arbitrations in Asia. In 200Z, a total of F$ I66 arbitrations seated in 
Eingapore were commenced. It is expected that Eingapore will continue to be the top venue 
in Asia for I66 arbitrations in 2010.

In 2010, an International 6entre for the Eettlement of Investment ‘isputes )I6EI‘C case was 
heard in Eingapore and it is expected that more I6EI‘ matters will be heard in Eingapore 
moving ahead.

EingaporeHs  arbitration-friendly  laws  continue  to  be  among  the  factors  credited  as 
contributing to EingaporeHs popularity as an international arbitration hub and emergence as 
not only a leader in Asia, but also a signiScant player on the global stage. Eome of the recent 
case law developments in Eingapore are now reported below.
Arbitrability and non-arbitrability

A key concept in arbitration law is arbitrability. Nhat matters are arbitrable and what are not 
is a list that continues to evolve. It is generally accepted, for example, that certain matters 
that may have public interest elements cannot be arbitrated. Bhis would include matters 
relating to family law, the validity of trade marks or patents, and the administration of wills 
and estates.

Ne reported last year on a Eingapore :igh 6ourt decision )Petroprod Ltd )in oOcial 
liJuidation in the 6ayman Islands and in compulsory liJuidation in EingaporeC v Larsen 
Yil and Gas Pte Ltd )2010C EG:6 1$4C concerning the issue of whether disputes under 
claw-back provisions in insolvency law are arbitrable.

In jay 2011, the Eingapore 6ourt of Appeal conSrmed in Larsen Yil and Gas Pte Ltd v 
Petroprod Ltd )in oOcial liJuidation in the 6ayman Islands and in compulsory liJuidation in 
Eingapore )2011C EG6A 21, that such disputes could not be determined by arbitration.
’acos nm ohe case

Petroprod Ltd )PetroprodC, and its four wholly-owned subsidiaries, which had no employees, 
had entered into a janagement Agreement with the defendant, Larsen Yil and Gas Pte Ltd 
)LarsenC. Petropod asserted that as a result of the janagement Agreement, the Snances of it 
and its subsidiaries came under LarsenHs control. Larsen used this control to pay itself various 
sums purportedly due under the janagement Agreement. Nhen Petropod was placed in 
liJuidation, its Eingapore liJuidators sought to claw-back these monies paid to Larsen. Bhey 
brought their claims in the Eingapore courts.

Larsen sought a stay of the liJuidatorHs actions on the basis that it should be resolved by 
arbitration on account of an arbitration clause in the janagement Agreement. Petropod 
countered that as the claims were based on various insolvency regime provisions, these 
claims were not arbitrable. Bhe claims were as followsq

7 that the payments that Larsen caused Petropod to make amounted to unfair 
preferences or transactions at an undervalue within the meaning of sections Z$ 
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and ZZ of the Eingapore (ankruptcy Act )read with section F2Z)1C of the Eingapore 
6ompanies ActC and were hence avoidable by the liJuidator or &udicial manager of the 
company3 and

7 that Larsen had caused its subsidiaries to make various payments with the intent 
to defraud Petropod as a creditor of the subsidiaries and, accordingly, that such 
payments were avoidable under section VF( of the Eingapore 6onveyancing and Law 
of Property Act.

The Inpbo nm Addea,Js MecisinR

Bhe 6ourt of Appeal held that as a matter of construction, the arbitration clause in 
Juestion did not cover avoidance claims. It noted that since avoidance claims could only 
be pursued by the liJuidators or &udicial managers of insolvent companies, there was no 
reason to ob&ectively believe that a companyHs pre-insolvency management would ordinarily 
contemplate including avoidance claims within the scope of an arbitration agreement.

:owever, the 6ourt also went on to consider whether, as a matter of principle, avoidance 
claims were arbitrable. It noted that the insolvency regime was intended for the protection 
of all of the companyHs creditors and, accordingly, as a matter of public policy, the company 
could not enter into agreements with individual creditors that had the effect of opting out 
of the regime. Bhis, accordingly, meant that with respect to avoidance claims, such claims 
should be dealt with as followsq

7 where a claim arose only from the onset of insolvency due to the operation of the 
insolvency regime, such claims were not arbitrable3

7 where a claim arose from the insolvent  companyHs pre-insolvency rights and 
obligations, such claims would not be arbitrable if they affected the substantive rights 
of other creditors3 and

7 where a claim arose from the insolvent  companyHs pre-insolvency rights and 
obligations and involved only the prior private disputes between the company and the 
other party, then ordinarily such a claim could be arbitrated.

Bhose claims made by Petropod, that were based on sections Z$ and ZZ of the (ankruptcy 
Act, were clearly claims arising only from the onset of insolvency due to the operation of the 
insolvency regime, and, accordingly, those claims could not be arbitrated.

çor those claims that were based on section VF( of the 6onveyancing and Law of Property 
Act, the court noted that such a claim may straddle both a companyHs pre-insolvency state 
of affairs, as well as its descent into the insolvency regime. Bhe essence of the claim 
at hand was that PetropodHs subsidiaries had transferred property to Larsen despite )or 
thereby causingC their insolvent status, to PetropodHs detriment. Bhis made it similar to the 
claims under sections Z$ and ZZ of the (ankruptcy Act, where the prereJuisite was that 
the debtor must be either insolvent at the time of the transaction, or had become insolvent 
in conseJuence of it. In the view of the 6ourt, such a section VF( claim must be regarded 
as one that is intimately intertwined with insolvency since it was entirely contingent on the 
insolvent status of the debtor. Accordingly, LarsenHs section VF( claims against Petropod 
were also not arbitrable.

In its decision, the Eingapore 6ourt of Appeal provided valuable guidance on the concept 
of non-arbitrability. Nhile the 6ourt of Appeal conSrmed its approach that arbitration 
clauses should be •generously construed such that all claims, whether common law or 
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statutory, should be regarded as falling within their scope unless there is good reason to 
conclude otherwiseH, the 6ourt of Appeal was right in recognising that claims arising from 
statutory insolvency provisions were non-arbitrable, especially when third-party creditors of 
the insolvent company would be affected.
Bhe role of pleadings in arbitration proceedings

Arbitration is usually conducted in a manner that is less formal than court proceedings. 
Parties may often agree on the scope and extent to which procedures common to court 
proceedings will apply. Institutional arbitrations, however, can be sub&ect to fairly detailed 
procedural rules. Regardless of the forum, a key step in any arbitration proceeding is for 
parties to set out what their claims and defences are. Bhis enables the arbitral tribunal to 
know exactly what it needs to decide. In Mempinski :otels EA v PB Prima International 
‘evelopment )2011C EG:6 1V1 )Mempinski :otelsC, the Eingapore :igh 6ourt made it clear 
that ensuring all material facts are properly pleaded in arbitration proceedings is &ust as 
important as in proceedings before the court.
’acos nm ohe case

In Mempinski :otels, the Ewiss-incorporated applicant had entered into a hotel management 
contract with the respondent, the owner of a hotel in 8akarta, Indonesia. Bhe contract was 
to be governed by Indonesian law. EubseJuently, the Indonesian government issued three 
decisions )Bhree ‘ecisionsC that, essentially, made it compulsory for the contract to be 
carried out by a company incorporated in Indonesia. Bhe applicantHs lawyers advised that 
formation of an Indonesian company was not necessary, but proposed certain amendments 
to the contract which were agreed to by the parties. Bhese amendments were, however, never 
made.

A dispute arose between the parties and the respondent gave the applicant written notice 
of purported termination of the contract. Bwo months later, the respondent notiSed the 
applicant that that it had entered into a management contract with another hotel group. Bhe 
applicant took this to be a breach of the contract and commenced arbitration proceedings for 
wrongful termination. Bhe respondent pleaded a defence of supervening illegality by reason 
of the Bhree ‘ecisions, which the arbitrator heard as a preliminary issue before issuing 
the Srst award, holding inter alia that the contract was valid but was incapable of being 
performed. Bhe arbitrator then sought a further hearing to determine whether damages were 
still available to the applicant under Indonesian law.

(ased in particular on the evidence given by the applicantHs expert, the arbitrator published 
a Eecond Award which broadly held that it was still possible for the applicant to carry out 
the contract in compliance with the Bhree ‘ecisions and, accordingly, the possibility of 
damages was still available to the applicant if it could show that the contract was wrongfully 
terminated.

Bhe respondent subseJuently discovered that the applicant had, prior to the publication 
of the second award, entered into a contract to provide management services to another 
hotel. Bhe respondentHs solicitors wrote to the arbitrator seeking •clariScationH of the Srst and 
second awards in light of this information. After further submissions on the issue, including 
opinions from the partiesH experts, the arbitrator issued a third award, which held that, as the 
new management venture entered into by the applicant was inconsistent with the contract 
between the parties, the possibility of speciSc performance was no longer available. Bhe 
arbitrator subseJuently issued a fourth award, which held that as no steps had been taken 
to make performance of the contract lawful, an award of damages was not possible as it 
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would be contrary to the public policy of Indonesia. Bhe arbitrator also issued a Sfth award 
on the issue of costs.

Bhe applicant Sled proceedings in the :igh 6ourt to set aside the third, fourth and Sfth awards 
)6hallenged AwardsC. Bhe 6ourt was asked to determine inter alia whether the 6hallenged 
Awards should be set aside on the basis that they dealt with an issue that had not been 
formally pleaded, namely, the new hotel management venture.
The KiHh InpboJs MecisinR

Bhe 6ourt held that the 6hallenged Awards should be set aside. In coming to this decision, 
the court noted that under article FK)2C)aC)iiiC of the jodel Law, one of the grounds on which 
an arbitration award may be set aside was where matters decided by the tribunal were 
beyond the scope of the submission to arbitrate. It reasoned that in order to determine the 
scope, a reference to the pleadings would usually have to be made.

Bhe 6ourt held that pleadings were an essential component of a procedurally fair hearing 
before both a court and a tribunal, and particularly essential in arbitration proceedings where 
the right of appeal was severely limited. It was therefore incorrect for the respondent to argue 
that there was no rule of pleading that reJuired all material facts to be stated and speciScally 
pleaded as would be reJuired in court litigation.

Nhat the respondent should have done in the circumstances was to apply to amend its 
pleading to include the allegation that the existence of the new management contract 
made it impossible for the applicant to perform the contract. Bhe fact that the respondent 
raised these new issues as •clariScationsH did not allow for the proper investigation and 
determination of the factual matrix that was necessary to make an informed decision.
6hallenging or enforcing an arbitration award

A party seeking to challenge an arbitration award has two courses of action open to it. 
It can either apply to the supervising court to set aside the award, or it can apply to the 
enforcement court to set aside any leave granted to the opposing party to enforce the award. 
Bhe argument put forward by plaintiffs in Galsworthy Ltd of the Republic of Liberia v Glory 
Nealth Ehipping Pte Ltd )2010C EG:6 F0K )Glory Nealth EhippingC was that these were 
alternative options and not cumulative ones and the fact that the defendants had already 
commenced proceedings in the Tnglish courts to challenge the arbitration award on the 
grounds of irregularity precluded them from making an application to set aside the order 
granting leave to the plaintiffs to enforce the award.
’acos nm ohe case

Bhe defendants,  Glory Nealth Ehipping Pte Ltd )GNEC had chartered a vessel  from 
the plaintiffs, Galsworthy Limited of the Republic of Liberia )GalsworthyC and, in turn, 
sub-chartered that vessel to a third party. (oth charters were not performed and the resulting 
disputes were referred to separate London arbitrations. Glory Nealth Ehipping concerned the 
Snal award pertaining to the charter between GNE and Galsworthy, where Galsworthy was 
successful in its claim for hire and damages in the sum of approximately 5EX1.1/ million.

GNE applied to challenge the Snal award in the Tnglish court and Galsworthy successfully 
applied for 'F0,000 in security for costs. GNE failed to provide the security and its application 
challenging the Snal award was dismissed. Galsworthy then came to the Eingapore courts 
and obtained leave to enforce the Snal award, an order against which GNE appealed.
The KiHh InpboJs MecisinR
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Bhe :igh 6ourt held that GNE was not entitled to make an application to set aside the order 
granting Galsworthy leave to enforce the foreign award )setting aside applicationC as it had 
elected to proceed in the Tnglish court and, accordingly, the application before the Eingapore 
court amounted to an abuse of process. GNE had the opportunity of choosing either the 
supervisory or enforcement court to mount its challenge and had elected to proceed on the 
former. Bhe 6ourt saw the setting aside application as a considered decision on the part of 
GNE to avoid the need to furnish security for costs. GNE had elected its forum of challenge 
and should be bound by it.

Bhe 6ourt noted that to allow the application would be against the principle of comity of 
nations that reJuired the Eingapore courts to be slow to undermine the orders made by other 
courts, other than in exceptional circumstances that did not exist in Glory Nealth Ehipping. 
Allowing the application may also result in a duplication or conDict of &udicial orders as, if 
GNEHs application was heard on the merits and failed, it may then be entitled to challenge 
the enforcement of the Snal award.

Bhe 6ourt also held, in the alternative, that GNE had not, on a balance of probabilities, 
established its case that the award should not be enforced under the grounds for challenge 
set out in the Eingapore International Arbitration Act )IAAC.
Tnforcement of an arbitral award conSrming a ‘ispute Ad&udication (oard decision issued 
under the çI‘I6 6onditions of 6ontract for 6onstruction

In 6RN 8oint Yperation v PB Perusahaan Gas Uegara )PerseroC B(M )2011C EG6A FF, the 
Eingapore 6ourt of Appeal had to consider the status or effect of a ‘ispute Ad&udication 
(oard )‘A(C decision issued pursuant to the 6onditions of 6ontract for 6onstructionq çor 
(uilding and Tngineering Norks ‘esigned by the Tmployer )1st Td, 1ZZZC )çI‘I6 6onditions 
of 6ontractC published by the ç¥d¥ration Internationale des Ing¥nieurs-6onseils )çI‘I6C. Bhe 
çI‘I6 6onditions of 6ontract set out terms for ad&udication and arbitration in the event of 
a dispute between parties who incorporate its provisions into a construction contract. Bhe 
status of such a decision and the manner of its enforcement has been an open Juestion 
both in Eingapore and internationally for some time and academic opinion on the sub&ect 
has been divided. Bhe decision of the 6ourt of Appeal in this case has settled the position in 
Eingapore.
’acos nm ohe case 

Bhe appellant and the respondent entered into a construction contract, which incorporated 
provisions of the çI‘I6 6onditions of 6ontract. Nhen a dispute arose, in accordance with the 
terms of the contract, the parties referred the dispute to a ‘A(. Bhe ‘A( issued a decision 
)‘A(Hs ‘ecisionC in favour of the appellant. Bhe respondent Sled a notice of dissatisfaction 
)UY‘C and the appellant Sled a reJuest for arbitration for the sole purpose of •giving prompt 
effect to the )‘A(Hs ‘ecisionCH.

A preliminary hearing was convened by the arbitral tribunal in order to consider whether the 
appellant was entitled to immediate payment pursuant to the ‘A(Hs ‘ecision and whether 
the respondent was entitled to reJuest the tribunal to open up, review and revise the ‘A(Hs 
‘ecision. Bhe parties were informed that if the response to the second of the two Juestions 
was aOrmative, then the arbitral tribunal would issue appropriate directions to the parties 
for further steps to be taken in the arbitration proceedings.

After the preliminary hearing, the arbitral tribunal issued its decision, which was described as 
a •Snal awardH. It decided that the appellant was entitled to immediate payment, and that the 
respondent was not entitled to reJuest the tribunal to open up, review and revise the ‘A(Hs 
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‘ecision. :owever, it also decided that the respondent had a right to commence another 
arbitration to revise the ‘A(Hs ‘ecision. Bhe appellant applied to the Eingapore courts to 
enforce the arbitral award against the respondent, while the respondent applied to set the 
çinal Award aside. Bhe :igh 6ourt allowed the application to set aside the çinal Award and 
the appellant appealed to the 6ourt of Appeal.
The Inpbo nm Addea,Js MecisinR

Yne of the key issues before the 6ourt of Appeal was the effect of sub-clause 20.K of the 
çI‘I6 6onditions of 6ontract, which provides that a decision of a ‘A( shall be •bindingH on the 
parties, who shall •promptly give effect to it unless and until it shall be revised in an amicable 
settlement or an arbitral awardH.

In considering the effect of a ‘A( decision, the 6ourt drew a distinction between the terms 
•bindingH and •SnalH, noting that they were not synonymous, thusq

7 under the çI‘I6 6onditions of 6ontract, if a UY‘ is not given, the ‘A(Hs decision 
becomes both binding and Snal. As such, it is unalterable and is not open to further 
review. 5nder those circumstances, non-compliance with the ‘A( decision can be 
referred to arbitration for the sole purpose of enforcement3 but

7 if, on the other hand, a UY‘ is given, the ‘A( decision remains binding and has 
contractual force3 each party is bound to give effect to that decision. :owever, it is 
not conferred the status of a Snal decision. If that decision calls for payment to be 
made by one party to the other, then the decision should be enforceable directly by 
an interim or partial award.

Nhere arbitral proceedings are held to consider non-compliance with a ‘A( decision in 
respect of which a UY‘ has been given, sub-clause 20.4 provides that •any dispute in respect 
of which the ‘A(Hs decision )if anyC has not become Snal and binding shall be Snally settled 
by international arbitrationH. 6lause 20.4 also states that •arbitrator)sC shall have full power 
to open up, review and revise à=… any decision of the ‘A(, relevant to the disputeH. Bhe 
respondent to the proceedings may raise the issues that it wishes the arbitral tribunal to 
consider either in its defence or in the form of a counterclaim or both. Tven if both parties 
were to Sle UY‘s in respect of the ‘A( decision, all the disputes have to be resolved in a 
consolidated arbitration.

Applying those principles to the facts of the case, the 6ourt held that it was, therefore, not 
open to the arbitral tribunal to issue a Snal award without reviewing the merits of the UY‘ and 
the ‘A( decision. Nhat the arbitral tribunal ought to have done was to make an interim award 
in favour of the appellant for the amount assessed by the ‘A( )or such other appropriate 
amountC and then proceed to hear the partiesH substantive dispute afresh before making a 
Snal award.

Bhe tribunalHs decision to not go into the merits of the UY‘ ran counter to the scheme set 
out in sub-clause 20.4 of the çI‘I6 6onditions of 6ontract. Accordingly, the 6ourt held that 
the failure of the tribunal to consider the merits of the ‘A(Hs decision before making the Snal 
award meant that it exceeded its &urisdiction in making that award, and the decision to set 
aside the Snal award was upheld.
Public policy considerations in setting aside an arbitral award

In a signiScant decision, the Eingapore 6ourt of Appeal in A85 v A8B )2011C EG6A K1 )A85 
v A8BC overturned the :igh 6ourtHs decision to set aside an arbitral award on the basis 
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that it enforced an illegal agreement and was therefore in conDict with the public policy of 
Eingapore. In last yearHs chapter, we noted that this :igh 6ourt decision was the Srst reported 
&udgment in Eingapore where an arbitration award was successfully set aside on the grounds 
that it was in conDict with public policy.

Bhe 6ourt of Appeal has now held that the :igh 6ourt had erred in reopening the arbitral 
tribunalHs Snding of fact that the agreement in issue was not illegal and in so holding, the 
6ourt of Appeal reaOrmed the narrow scope of the public policy ground for challenging 
arbitral awards under Article FK)2C)bC)iiC of the jodel Law.

Bhe traditional understanding of the public policy ground under the jodel Law for setting 
aside arbitral awards is that it is to be construed narrowly. It is reserved for exceptional 
cases, to ensure that arbitral awards which •shock the conscienceH or •violate the forumHs 
most basic notions of moralityH )per the Eingapore 6ourt of Appeal in PB Asuransi 8asa 
Indonesia )PerseroC v ‘exia (ank EA )200VC 1 ELR)RC /ZVC are set aside or not enforced or 
both. It should not be used as a basis to revisit and second guess Sndings of fact made by 
an arbitral tribunal, as this would undermine the legislative ob&ective of the IAA and that, as 
far as possible, the international arbitration regime should exist as an autonomous system 
of private dispute resolution to meet the needs of the international business community. In 
this regard, the 6ourt of AppealHs decision in A85 v A8B is to be welcomed as a timely &udicial 
reaOrmation of the established principles.
’acos nm ohe case

Bhe respondent was a (ritish 9irgin Islands company and the appellant was a public 
company incorporated under the laws of Bhailand. Bhe respondent initiated EIA6 arbitration 
proceedings in Eingapore against the appellant for alleged wrongful termination of an 
agreement )the rights under that agreement having been assigned to the respondentC. After 
arbitration had been initiated, the appellant made a complaint to the Bhai police of fraud 
against the respondentHs sole director and shareholder and two of its related companies on 
the basis of an alleged forged document faxed to the appellant. Bhe complaint led to criminal 
charges being laid for &oint fraud, forgery and use of a forged document. Bhe latter charges 
were non-compoundable offences under Bhai law and any agreements to compromise such 
offences were against Bhai public policy.

Nhile the police investigations were continuing, the parties negotiated a settlement of 
their disputes and entered into an agreement that provided, amongst other things, for 
each party to terminate and withdraw all actions. After the agreement was signed, the 
appellant withdrew its complaint to the police and cessation and non-prosecution orders 
were issued in respect of the criminal charges. :owever, the respondent refused to terminate 
the arbitration proceedings, contending that the charges could still be reactivated by new 
or additional information. Bhe appellant formally applied to the arbitral tribunal to terminate 
the arbitration on the grounds that the parties had reached full and Snal settlement of their 
claims.

Bhe respondent challenged the validity of the agreement on the grounds that it amounted 
to an illegal agreement to stiDe the prosecution of a non-compoundable offence in Bhailand. 
Bhe parties subseJuently agreed that the tribunal was to determine the respondentHs illegality 
contention.

Bhe tribunal ruled that the agreement was not illegal and directed that the arbitration be 
terminated. Bhe respondent appealed to the :igh 6ourt, where the critical issue was whether 
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the court could, in exercising its supervisory &urisdiction, reopen the tribunalHs Sndings of fact 
or law or both and decide for itself whether the agreement was illegal. Bhe court held that it 
could do so in •an appropriate caseH.
vewebsa, nm ohe KiHh InpboJs MecisinR tS ohe Inpbo nm Addea,

Yur Srm acted for the appellant and succeeded in having the order setting aside the tribunalHs 
award reversed. Bhe 6ourt of Appeal robustly aOrmed the prevailing &udicial and legislative 
policy of giving primacy to the autonomy of arbitral proceedings and upholding the Snality 
of arbitral awards. A few aspects of the 6ourt of AppealHs decision are worth notingq

7 the 6ourt of Appeal expressly declined to adopt the approach taken by the Tnglish 
6ourt of Appeal in Eoleimany v Eoleimany )1ZZZC ;( $V/, where the Tnglish court 
had held that where enforcement of an arbitral award was resisted on the ground of 
illegality in the underlying contract, the court could, in an appropriate case, reopen the 
tribunalHs Snding that there was no such illegality3

7 instead, the 6ourt of Appeal preferred the approach taken by the ma&ority of the 
Tnglish 6ourt of Appeal in Nestacre Investments Inc v 8ugoimport-EP‘R :olding 
6o Ltd and Ythers )2000C 1 ;( 2$$. In that case, it was held that where an arbitral 
award was challenged on the basis of illegality in the underlying contract despite the 
arbitral tribunal having found that the contract was legal, it was only in cases where 
the challenge was based on facts not placed before the arbitral tribunal that the court 
would intervene and reopen the arbitral tribunalHs Snding3 and

7 the 6ourt of Appeal reaOrmed the principle that even if an arbitral tribunalHs Sndings 
of law or fact or both are wrong, such errors would not, per se, engage the public 
policy of Eingapore. Bhe court did, however, clarify that an erroneous Snding of law by 
an arbitral tribunal as to the public policy of Eingapore would be grounds for setting 
aside the award.

6onclusions

Bhe last 12 months have seen Eingapore make further strides in developing as a signiScant 
and important &urisdiction for international arbitration. Bhe coming months and years will 
undoubtedly see further developments in line with the changing face of global commerce 
and Snance.

In 2012, Eingapore will host the 21st I66A 6ongress. Bhis will be yet another milestone for 
Eingapore.
Uotes
1
Bable taken from the EIA6 website at www.siac.org.sg
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JaNaSsia
IhnRM Qee yenRM
Kamilah & Chong (associate o)ce of Rajah & Tann LLPy

In previous years, we discussed the general position of the law applicable to arbitrations 
in jalaysia. Ne had highlighted that all arbitrations commenced in jalaysia on or after 
1/ jarch 2004 are governed by the Arbitration Act 200/ )200/ ActC and that it repealed 
the statute that previously governed arbitrations in jalaysia, the Arbitration Act 1Z/2 )1Z/2 
ActC and also repealed the 6onvention on the Recognition and Tnforcement of çoreign 
Arbitral Awards Act 1Z$/ )6RTçAA ActC. As mentioned before, the 1Z/2 Act is not altogether 
irrelevant now as it is still applicable to arbitrations commenced before 1/ jarch 2004.

In this article, we discuss several of the recent cases decided in the jalaysian courts that 
clariSed certain positions of law relating to arbitration, which were previously ambiguous or 
were never considered before by the courts. Ne also discuss the adoption of the revised 
5U6IBRAL Arbitration Rules by the Muala Lumpur Regional Arbitration 6entre )MLRA6C and 
the signiScant revisions made by 5U6IBRAL.
Etay of proceedings in court

Bhe issue of whether the court retains any discretion to not granting a stay of proceedings 
in the courts in favour of arbitration when the sub&ect matter of dispute is sub&ect to an 
arbitration agreement had been considered several times before. In this regard, it is pertinent 
to note that there is a clear difference in the provisions relating to the power of the :igh 6ourt 
to stay legal proceedings in the 200/ Act when compared with similar provisions in the 1Z/2 
Act.

Eection 10 of the 200/ Act allows a party to apply to the :igh 6ourt for a stay of legal 
proceedings if the sub&ect matter of the dispute is the sub&ect of an arbitration agreement. 
Eection 10 )1C of the 200/ Act reads as followsq

A court before which proceedings are brought in respect of a matter which 
is the sub&ect of an arbitration agreement shall, where a party makes an 
application before taking any other steps in the proceedings, stay those 
proceedings and refer the parties to arbitration unless it Snds b
 )aC that the agreement is null and void, inoperative or incapable of being 
performed3 or
 )bC that there is in fact no dispute between the parties with regard to the 
matters to be referred.

Bhis is unlike section 4 of the 1Z/2 Act, which provides as followsq

If any party to an arbitration agreement or any person claiming through or 
under him commences any legal proceedings against any other party to the 
arbitration, or any person claiming through or under him, in respect of any 
matter agreed to be referred to arbitration, any party to the legal proceedings 
may, before taking any other steps in the proceedings, apply to the court to stay 
the proceedings, and the court, if satisSed that there is no suOcient reason why 
the matter should not be referred in accordance with the arbitration agreement, 
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and that the applicant was at the time when the proceedings were commenced 
and still remains ready and willing to do all things necessary to the proper 
conduct of the arbitration, may make an order staying the proceedings.

Bhe difference between section 10 of the 200/ Act and section 4 of the 1Z/2 Act is that while 
the former makes it mandatory for the :igh 6ourt to grant a stay, the latter allows the court 
to use its discretion to grant a stay or otherwise.

Another difference between the provisions is that section 10 of the 200/ Act provides only 
two instances in which the court does not need to grant a stay3 Srstly, if the arbitration 
agreement is null and void, inoperative or incapable of being performed and secondly, if 
there exists, in fact, no dispute between the parties in regard to the matters to be referred. 
Euch conditions are not stated in section 4 of the 1Z/2 Act and this allows the court broad 
discretion by stating that a stay need not be granted if the court is satisSed that there is no 
suOcient reason why the matter should not be referred to arbitration. :owever, both sections 
have a common provision that a stay will not be granted if the applicant has taken part in the 
proceedings.

Nhen the 200/ Act initially came into force, it was argued that the courts, in a manner similar 
to the express provision in the 1Z/2 Act and also by way of the inherent &urisdiction of the 
court, retains its discretion on the issue of granting a stay of proceedings. :owever, over the 
years, the courts have clearly established that section 10 of the 200/ Act mandates that a 
stay be granted if the sub&ect matter of the dispute is the sub&ect of an arbitration agreement. 
Recently, in the case of 6hut Uyak :isham Uyak Ariff v jalaysian Bechnology ‘evelopment 
6orporation Edn (hd,1 the court used the occasion to restate the desire of the legislature 
to reform the law relating to arbitration and to give primacy to arbitration proceedings over 
court proceedings in circumstances where parties have agreed to resolve their disputes by 
arbitration. Bhe :igh 6ourt stated that in such circumstances, the court has to grant a stay 
of proceedings regardless of whether the arbitration is international or domestic in nature 
and that it would be rare for a court not to grant a stay under the 200/ Act. It is also pertinent 
to note that the :igh 6ourt was also of the view that, notwithstanding that the agreement 
between parties to which the matter relates was signed in 200/, the applicable statute is the 
200/ Act, as the notice to arbitrate was only issued in 200$ )after 1/ jarch 2004C.

Eimilarly, the position taken by the second highest court in the country, the 6ourt of Appeal, 
in the case of Renault Ea v Inokom 6orporation Edn (hd W Anor And Yther Applications2 
was no different. Bhe 6ourt of Appeal held that a stay is mandatory under section 10 of the 
200/ Act. Bhe court further observed that unlike the 1Z/2 Act, which provides the :igh 6ourt 
powers to hear disputes on Juestions of fraud relating to the arbitration agreement )section 
2/C, the 200/ Act deems the same to be within the competent &urisdiction of the arbitrator 
and is not to be treated any different than other matters.

Bhe court, in the case of Ninsin Tnterprise Edn (hd v Yxford Balent )jC (hd,F noted that, 
under the 1Z/2 Act, it has the discretion to grant a stay of court proceedings if certain 
conditions are met, one of which being that the applicant has demonstrated that he or she is 
ready and willing to arbitrate the dispute, while there is no such reJuirement under the 200/ 
Act.

Bhe court held that in both the 1Z/2 Act and 200/ Act, a stay will only be granted if the party 
seeking to stay the proceedings has not taken part in the proceedings. In this case, the 6ourt 
held that the defendant, by reJuesting and obtaining an extension of time to Sle its defence, 
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had taken a step in the proceedings and therefore had deprived itself of the right to stay 
proceedings.

In Gadang Tngineering )jC Edn (hd v (luwater ‘evelopments (erhad,K the :igh 6ourt, 
having both an application for stay and summary &udgment before it, held that the it has 
no discretion under the 200/ Act but to grant a stay unless section 10)1C)aC or )bC applied. 
Bhe plaintiff in this case argued that section 10)1C)bC applied, to which the court observed 
that the application of section 10)1C)bC should be shown in the answer opposing the stay 
application and not by a separate summary &udgment application.

In addition to the two instances provided under Eection 10 of the 200/ Act, the decision 
in the case of Lembaga Pelabuhan Melang v Muala ‘imensi Edn (hd W Another Appeal-
/ seems to give rise to a further ground for not granting a stay of court proceedings in 
rare circumstances where estoppels will arise. Although the general rule under section 10 
still stands, when parties have subseJuently displaced their original discretion to refer their 
disputes to arbitration by expressly submitting to the &urisdiction of the court, the doctrine of 
estoppels may be invoked to prevent a party from asserting otherwise.
Arbitral awards

Bhere is no deSnition of •awardc in the 1Z/2 Act. In the 200/ Act, however, section 2)1C deSnes 
an award as a decision of the tribunal on the substance of the dispute and that it includes 
any Snal, interim or partial award and any award on costs or interests. Eection F4)1C of the 
200/ Act both further provide that all awards are Snal and binding.

(oth the 1Z/2 Act and 200/ Act are silent in regard to appeal procedures against an award. 
:owever, both acts have provisions relating to setting aside an award. Eection 2K )2C of the 
1Z/2 Act states as followsq

Nhere an arbitrator or umpire has misconducted himself or the proceedings, 
or an arbitration or award has been improperly procured, the :igh 6ourt may 
set the award aside.

Eimilarly, section FV of the 200/ Act provides the various grounds for :igh 6ourt to set aside 
an award.

Recently, the 6ourt of Appeal, in the case of 6airn Tnergy India Pty Ltd v Bhe Government of 
India,4 held that, under the 1Z/2 Act, an arbitration award is ordinarily Snal and conclusive 
unless a contrary intention is provided for in the arbitration agreement. Bhe 6ourt of Appeal 
also noted that, accordingly, the civil courts do not have appellate &urisdiction over the 
arbitratorcs decision if it has been fairly reached. Bhe 6ourt of Appeal, however, also stated 
that in limited and exceptional circumstances, the court may still set aside an award if there 
was an error of law on the face of the award.

Bhis is based on common law principles. 8effery Ban 86A statesq

Bhe remedy of •error of law on the face of the awardc was not provided 
in the Arbitration Act 1Z/2. (ut jalaysian law was not and is not limited 
to the Arbitration Act alone. •=courts in jalaysia have regularly considered 
arbitration applications on the basis that error of law on the face of the award 
is available for consideration under our law.V

Bhe 6ourt of Appeal was of the view that a Juestion of construction is a Juestion of law and 
if the Juestion of construction itself is the very thing that had been referred to the arbitrator 
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for determination, the court would not set aside the Sndings of the arbitrator only because 
the court itself would have come to a different conclusion. çurther, the 6ourt of Appeal also 
stated that an erroneous decision of an arbitrator on a speciSc Juestion of construction 
does not in itself make it a bad award capable of being set aside. :owever, where a tribunal 
has had to determine a Juestion of law that became material to its decision in the dispute 
that was referred to it - and that Juestion of law was determined erroneously - then curial 
interference is possible on the ground that there has been an error of law on the face of the 
award. As observed by the 6ourt of Appeal, the grounds for setting aside an award under the 
200/ Act are very limited and, additionally, section $ of the 200/ Act provides that no court 
shall intervene in any matters governed by the 200/ Act except as provided. Bherefore, it is 
unlikely that the decision of 6airn Tnergy India would be of any relevance under the 200/ 
Act.

A similar position that the jalaysian courts would be unlikely to set aside or refuse 
recognition of an arbitration award is seen in the recent case of Baman (andar (aru jasai 
Edn (hd v ‘indings 6orporations Edn (hd.$ In this case, the :igh 6ourt considered both 
an application to set aside an award )the plaintiffcs applicationC as well as an application 
to register an award for purposes of enforcement )the defendantcs applicationC. Bhe court 
observed that the plaintiff, in relying on sections FV or K2 as the basis of its application, had 
failed to properly identify and state which subsection is applicable and as a result, the court 
held that the plaintiffcs application should be dismissed for prolixity, especially since the 200/ 
Act does not allow the courts to intervene in matters that do not strictly fall within any of 
the sub-sections of section FV. çurther, the plaintiffcs general arguments that the arbitrator 
had breached rules of natural &ustice also could not be accepted by the court in view of the 
failure to set out the pre&udice suffered and the proof thereof. In regard to the defendantcs 
application, the court was of the opinion that there was not much merit in the plaintiffcs 
arguments )that the Snal award does not deal with the dispute contemplated by the partiesC 
to oppose the said application on the basis that the arbitrator had general &urisdiction to deal 
with all matters relating to the dispute. Bhe court also stated that the 200/ Act makes it 
compulsory for courts to respect the decision of the arbitrator and that real proof is reJuired 
before the courts would meddle with an award.

Another relevant case in relation to enforcement and recognition of an award is the case of 
:iap-Baih Nelding W 6onstruction Edn (hd v (oustead Pelita Bin&ar Edn (hd )formerly known 
as Loagan (unut Plantations Edn (hdC.Z Bhe :igh 6ourt in this case had to decide on the 
appropriate statute to be used for making an application for the recognition and enforcement 
of an award if the arbitration was commenced under the 1Z/2 Act. Bhe defendant argued that 
since the award was being registered after 1/ jarch 2004, the application for enforcement 
should be made under the 200/ Act. Bhe :igh 6ourt considered the Indian case of Bhyssen 
Etahlunion Gmbh v Eteel Authority of India,10 that dealt with a similar point and held that 
to enforce an award under the 1Z/2 Act )under which the arbitration proceedings were 
commencedC is an accrued right and that legislature did not intend to take away a vested 
right by introduction of the 200/ Act3 therefore the application was indeed made under the 
appropriate statute.

Eimilarly in the recent case of Ugo 6hew :ong Yils W çats )jC Edn (hd v Marya Rumpun Edn 
(hd,11 the court observed that, in almost all cases, failure to make an application to set aside 
an award is fatal to a defendant resisting a recognition or enforcement application and that 
merely Sling an aOdavit to oppose registration is insuOcient. Bherefore, it is advisable that 
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a party seeking to oppose the registration of an award also make an application to set aside 
the award.
6RTçAA Act 

Tnforcement of awards pursuant to arbitration agreements under the Uew ’ork 6onvention 
or arbitrations held outside jalaysia in states which were party to the Uew ’ork 6onvention 
are governed by the 6RTçAA Act. Bhis statute allows the courts in jalaysia to give effect 
to private agreements to arbitrate and to recognise and enforce arbitration awards made in 
other contracting states.

In the case of Eri Lanka 6ricket v Norld Eports Uimbus Pte Ltd,12 the 6ourt of Appeal held 
that a gazette notiScation by :is ja&esty ’ang ‘i-pertuan Agong was a pre-reJuisite before 
enforcement of an award from a state is allowed under the 6onvention on the Recognition 
and Tnforcement of çoreign Arbitral Awards Act 1Z$/, notwithstanding that the state was 
indeed a signatory to the Uew ’ork 6onvention. Bhis decision was reaOrmed once again 
by the 6ourt of Appeal in the case of Alami 9egetable Yil Products Edn (hd v Lombard 
6ommodities Ltd.1F :owever, late in 200Z, the çederal 6ourt had reversed the decision of 
the 6ourt of Appeal in the latter case1K and held that gazette notiScation is evidentiary in 
nature and not a pre-condition for purposes of enforcing an award from a state that is a 
signatory to the Uew ’ork 6onvention.

It should be noted that there are no similar provisions in the 200/ Act pertaining to the gazette 
notiScation by his ma&esty )as in the repealed 6RTçAA ActC and thus this issue does not arise 
for the recognition and enforcement of an award under the 200/ Act. It is certainly arguable 
that these cases are not applicable to a party seeking recognition and enforcement of an 
award from a foreign state that is a signatory to the Uew ’ork 6onvention under the Act.
Adoption of the revised 5U6IBRAL Arbitration Rules by the MLR6A

Bhe development of arbitration law over the year also most recently saw the adoption of 
the recently revised 5U6IBRAL Arbitration Rules by the MLR6A on 1/ August 2010, the Srst 
arbitration centre in the world to do so. Bhe 5nited Uations 6ommission on International 
Brade Law )5U6IBRALC had decided in 2004 that the 5U6IBRAL Arbitration Rules should be 
revised to meet the changes in arbitral practice that has occurred over the past F0 years since 
they were Srst adopted in 1ZV4. Bhe revised 5U6IBRAL Arbitration Rules were adopted by 
5U6IBRAL on 2/ 8une 2010 and were effective as of 1/ August 2010. Nith MLR6A adopting 
the revised 5U6IBRAL Arbitration Rules, all changes made therein are relevant to and effects 
arbitrations held in the MLR6A.

Bhe revised 5U6IBRAL Arbitration Rules saw more provisions being added to the rules with 
the aim of Slling the gaps that became apparent over the years. 5U6IBRAL states that •the 
revision is aimed at enhancing the eOciency of arbitration under the rules and does not alter 
the original structure of the text, its spirit or drafting stylec.

Revision of article 2 shows the rules taking into account modern technology in regard 
to notice of arbitrations and other communications as well as conduct of the hearing. 
Nhere previously, the rules reJuired that notices be physically delivered, the revision of the 
rules allows for notices and other communications to be •transmitted by any means of 
communications that provides or allows for a record of its transmissionc. A point to note is 
that when communications are conducted via e-mail or facsimile, a designated or authorised 
address must be used. Bhe revision of the 5U6IBRAL Arbitration Rules also includes the 
addition of article 2$)KC that provides that witnesses may •be examined through means 
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of telecommunication that do not reJuire their physical presence at the hearingc with the 
example of teleconference being stated.

Article 4 has been revised to reduce the time a party needs to wait before making a reJuest 
to the Eecretary General of the Permanent 6ourt of Arbitration at Bhe :ague )P6AC in regard 
to disputes relating to the appointment of an appointing authority from 40 to F0 days. 
Additionally, it is also now expressly stated that the P6A may be reJuested by the parties 
to act as an appointing authority. Bhese changes are reDected in jalaysia under Eection 1F 
of the 200/ Act that provides for the reJuest for appointment to be made to the ‘irector of 
the MLR6A. Bhe default position in regard to the appointment of three arbitrators in the event 
parties fail to agree to a sole arbitrator has been retained. :owever, the appointing authority 
may appoint a sole arbitrator if either of the parties does not appoint a second arbitrator or 
a party makes such a reJuest and the circumstances are that it is more appropriate to use 
a single arbitrator.

Among the signiScant additions to the revised 5U6IBRAL Arbitration Rules relating to 
the conduct of arbitrators, is that it is now provided that the tribunal •shall conduct the 
proceedings so as to avoid unnecessary delay and expense and to provide a fair and eOcient 
process for resolving the partiesc disputec )article 1V)1CC and that •the tribunal shall as soon as 
practicable establish a provisional timetable of the arbitrationc )article 1V)2CC. Bhere are also 
now additional provisions dealing with the issue of arbitratorcs conDict of interest, whereby 
model statements of independence pursuant to a new article 11 are annexed to the revised 
rules. Also in regard to arbitratorsc conduct, article 14 provides a clause excluding the liability 
of the tribunal )and also that of the appointing authorityC except for intentional wrongdoing. 
Bhis would most certainly guarantee that the arbitrators can proceed with the arbitration 
without fear of any negative repercussions from the parties.

Txcessive tribunal remuneration would also not be possible now that the revised 5U6IBRAL 
Arbitration Rules state that the fees shall be reasonable in amount )article K1C. Bhe rules also 
reJuire that the arbitral tribunal inform the parties of how it proposes to determine its fees 
soon after the tribunal is constituted and also how the fees and expenses have been Sxed. 
Bhe parties may refer the proposal or the determination of the fees of the tribunal for review 
to the appointing authority.
Uotes
1
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KaLaR
Qnshi4i lhaba
Nagashima Ohno & Tsunematsu

Introduction

8apan has, in recent years, become one of the most arbitration friendly &urisdictions in 
the world for two primary reasonsq )iC in 200K, 8apan adopted the new Arbitration Act-
1 that follows the 5U6IBRAL model law )jodel LawC, and )iiC the 8apanese courts have 
consistently taken a non-interventionist approach towards both domestic and international 
arbitration. In 8une 2011 a court decision came out to set aside an arbitration award for 
the Srst time in 8apan.2 :owever, the fundamental trend of 8apanese courts to approach 
arbitration with a favourable disposition remains intact. Bhis article aims to brieDy introduce 
the 8apanese Arbitration Act, to discuss arbitration-friendly courts in 8apan, together with 
the latest somewhat controversial court decision, and Snally to highlight some of the present 
trends in arbitration in 8apan.
Arbitration Act
De2 AbtiobaoinR Aco

Bhe original law on arbitration was enacted in 1$Z0, forming part of the 6ode of 6ivil 
Procedure of 1$Z0 which was basically a translation of the German 6ode of 6ivil Procedure 
of 1$VV. Bhe original arbitration law remained virtually unchanged until 200F. Bhis outdated 
arbitration law was blamed by many commentators as being responsible for the limited use 
of arbitration as a means of resolving international commercial disputes in 8apan.

In 1ZZZ a widespread &udicial reform effort was launched in 8apan. Bhe &udicial reform was 
called for in response to the deregulation of 8apanese society, that saw a move away from 
a society where administrative bodies engaged in extensive ante-facto review of various 
transactions or undertakings to a society in which administrative bodies do not conduct such 
an extensive ante-facto review, but instead rely on a more general post-facto review by the 
&udiciary. Amid the increasing role of the &udicial system in 8apanese society, the arbitration 
law was completely modernised in 200F, essentially following the jodel Law, in order to 
facilitate the use of arbitration as a means of resolving international commercial disputes, 
with the hope of reducing the burden on the court system.F
g,iHho MimmebeRces mbnE ohe lnMe, ja2

Bhe new Arbitration Act adopted the jodel Law in principle, with slight modiScations. 
çor example, while the jodel Law pertains to international commercial arbitration, the 
Arbitration Act applies to arbitration seated in 8apan regardless of whether it is domestic 
or international, civil or commercial.K Another key difference is that, absent an agreement 
between the parties, the arbitral tribunal will apply the substantive law of the state most 
closely connected to the dispute under the Arbitration Act./ Yn this point, the jodel Law 
provides that the tribunal is to apply the law as determined by the conDict of laws rules that 
the tribunal considers applicable.4 Bhe 8apanese Arbitration Act follows the laws of Germany 
and Morea in order to increase predictability for the parties with respect to applicable 
substantive laws that apply to the disputes.

Hapan Txplore on dAv

https://globalarbitrationreview.com/authors/yoshimi-ohara?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012
https://globalarbitrationreview.com/organisation/nagashima-ohno-tsunematsu?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012
https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/japan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

Bhe new Arbitration Act also has certain uniJue provisions that are not found in the jodel 
Law. çor example, arbitrators, while an arbitral proceeding is pending, may attempt to settle 
the dispute sub&ect to the arbitration upon agreement of the parties.V Bhis reDects the 
practice in 8apanese courts to encourage the parties to settle pending litigation. Yn the other 
hand, the Arbitration Act restricts the use of arbitration where disputes involve consumers 
and employees.$ As stated, while the new Arbitration Act essentially adopts the jodel Law, 
the Act makes some additions and slight modiScations to address certain concerns in an 
attempt to further improve the arbitration system and to reDect existing practices in 8apan.
Arbitration-friendly courts

Bhe courts in 8apan offer various forms of assistance in relation to arbitration proceedings, 
but do not intervene in a given arbitration proceeding unless it is so permitted under the 
Arbitration Act.Z In fact, regardless of whether an arbitration award is rendered domestically 
or outside of 8apan, the 8apanese courts never seem to refuse the enforcement of an 
arbitration award, and no 8apanese court had ever set aside an arbitration award until 8une 
2011.
Inpbo assisoaRce

Bhe courts in 8apan may offer various forms of assistance in relation to arbitration, including 
with respect to appointment, challenge and removal of arbitrators and examination of 
evidence of third parties.10 In principle, such assistance is only provided for arbitration 
proceedings that are seated in 8apan. :owever, some services, such as appointment, 
challenge and removal of arbitrators, may be provided even before the seat of arbitration 
is determined, as long as such arbitration could be seated within 8apan and the 8apanese 
court has &urisdiction over any of the parties to the arbitration.

Bhe courts in 8apan may also offer provisional measures with respect to disputes sub&ect 
to arbitration, not only before arbitration commences, but also during the pendency of 
arbitration. Provisional measures are available for arbitration regardless of whether or not it 
is seated in 8apan. Euch provisional measures11 include provisional attachment, provisional 
disposition of the sub&ect matter in dispute and preliminary in&unction. Nhile the arbitral 
tribunal may also issue provisional orders, provisional orders issued by the courts in 8apan, 
particularly provisional attachment, are very useful and convenient for a party seeking 
monetary payment in arbitration to secure the other partyHs funds for payment, as such 
orders can be commonly obtained at an ex parte proceeding within one or two days upon 
provision of security to the court.
Iha,,eRHe aRM eRmnbceEeRo nm aR abtiobaoinR a2abM

An arbitration award is effective only when it meets the reJuirements listed in the Arbitration 
Act, and the courts in 8apan may set aside an award upon the reJuest of a party to 
the arbitration if those reJuirements are not met.12 6onsistent with the jodel Law, the 
reJuirements pertain to validity of the arbitration agreement, fundamental due process of 
the arbitration proceeding )for example, a party may apply to set aside an award on the basis 
that it was not given the opportunity to be heard, notices were not properly given, and so onC 
and consistency with public policy in 8apan. As such, in principle, the courts in 8apan are not 
permitted to review whether or not there were any errors in fact-Snding or the application of 
law. In fact, it is said that until 8une 2011, there were no published court decisions that had 
ever set aside an arbitration award.

An arbitration award, whether domestic or international, must be recognised by the courts 
in 8apan in order to be enforced in 8apan.1F As a signatory to the Uew ’ork 6onvention, and 
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consistent with the jodel Law, the courts may refuse to enforce an award only where there 
are fundamental procedural errors or the award is contrary to the public policy of 8apan. 
Again, as a matter of practice, there do not appear to be any published court decisions in 
which the court has refused to enforce an arbitration award. Bhis is in contrast to the various 
court decisions in which the court has refused to enforce a foreign court decision due to lack 
of proper service of process.

Eimply put, the courts in 8apan have taken a non-interventionist approach when it comes to 
the challenge and enforcement of arbitration awards.
Uew case - Srst court decision to set aside an award

Amid the backdrop outlined above,  in  8une 2011 the Bokyo ‘istrict  6ourt  took the 
unprecedented step of setting aside a 8apan 6ommercial Arbitration Association )86AAC 
award.1K It is said that this is the Srst time that a 8apanese court has ever set aside an arbitral 
award. Bhe decision is yet to be published3 however, it has already drawn the attention of 
the arbitration community in 8apan and has been received with mixed reactions. Bhe below 
summary is understood to reDect the decision and rationale of the court.
The macos

In 1ZVZ, a 5E company and a 8apanese company formed a &oint venture )89C to sell certain 
products in 8apan that were manufactured by the 8apanese 89 partner under a licence 
granted by the 5E 89 partner. 5nder the janufacturing Licence and Bechnical Assistance 
Agreement between the 89 partners, the 5E 89 partner granted a licence under a 8apanese 
patent to, and shared know-how with, the 8apanese 89 partner. In return, the 8apanese 89 
partner paid 10 per cent of the ex-factory sales price of the products to the 89 company. 
Bhe licensed patent expired in 1ZZ2, but the 8apanese 89 partner continued to pay the 
royalty under the licence to the 5E 89 partner. Bhe 89 suffered net losses and was eventually 
dissolved. At the time of dissolution, in 2001, the 89 partners agreed that )iC the 8apanese 89 
partner would assume the business of the 89 and )iiC the 8apanese 89 partner would pay a 
•technology services feeH to the 5E 89 partner as long as the 8apanese 89 partner continued 
to manufacture and sell licensed products. Bhe 8apanese 89 partner subseJuently refused 
to pay the technical service fee and sent a termination notice to the 5E 89 partner in 200V.
(IAA abtiobaoinR

In ‘ecember 200$, the 5E 89 partner Sled an arbitration reJuest in Bokyo under the 86AA 
rules. Yne of the most disputed facts was the nature and characterisation of the technical 
service fee. Bhis is because, under the 8apanese anti-monopoly law, in principle, collecting 
royalties, without &ustiSable reason, for patent licences after the expiry of licensed patents 
or for know-how after it becomes public )without involving licenseeHs breach of contractC is a 
violation of the anti-monopoly law in 8apan and, therefore, if the technical service fee could 
be regarded as a royalty, the 5E 89 partnerHs claim would likely have been void.

Uot surprisingly, the 8apanese 89 partner contended that the 2001 agreement was void ab 
initio and that the 5E 89 partner was not entitled to receive a •technical service feeH because 
the licensed patent expired in 1ZZ2 and there was no longer any know-how or trade secret 
being provided under the agreement. 6onversely, the 5E 89 partner argued that the technical 
service fee was not a royalty, but rather constituted a continued split of the proSts of the 89 
business since no consideration was paid for the transfer of the 89 business to the 8apanese 
89 partner.

Bhe solo arbitrator issued an award on 20 August 200Z in which he found that the technical 
service fee was •undisputedlyH a split of proSts of the 89 business and ordered the 8apanese 

Hapan Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/japan?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

89 partner to pay approximately d /0 million for the technical service fee plus approximately 
d 2/ million for the recovery of arbitration costs incurred by the 5E 89 partner. In essence, 
while the nature of the technical service fee was the centre of the dispute, the arbitrator 
seemed to have treated the nature of the technical service fee as if it were an undisputed 
fact.
)ecisinR on seo asiMe ohe a2abM

Bhe 8apanese 89 partner Sled a reJuest with the Bokyo ‘istrict 6ourt in 200Z seeking to set 
aside the award on the ground that the award violated public policy in 8apan because )iC the 
tribunal treated the central issue in the dispute as undisputed and )iiC the award is in breach 
of the anti-monopoly law in 8apan. Bhe court held that in 8apan it is very likely that charging a 
royalty for the use of patented technology after the expiry of the patent constitutes a violation 
of the anti-monopoly law and any such agreement to this effect could be found null and void. 
Accordingly, whether or not the technical service fee is a royalty for the patented technology 
is a matter central to the dispute that could have affected the outcome of the arbitration. 
Breating such a matter as undisputed deprives the parties of due process and accordingly 
violated public policy in 8apan. Bhe court did not review whether the technical service fee 
was in fact a royalty under licence or a split of proSts of the 89 business.
VEdaco nm ohe MecisinR

As stated earlier, the court in 8apan has consistently denied reJuests to set aside awards that 
have been Sled by dissatisSed parties. Bhe court has held on a number of occasions that a 
breach of public policy can be found only when enforcement of the arbitration award would 
lead to a violation of public policy and mere improper fact-Snding or improper application of 
law does not in and of itself constitute a violation of public policy and therefore would not be 
a ground to set aside an award.

At Srst glance, the latest Bokyo ‘istrict 6ourt,  in its recent decision, seems to have 
taken an approach inconsistent with such a long standing tradition of 8apan having an 
arbitration-friendly court. Yn this point, however the author does not believe this case 
represents a shift in the approach of the court and considers that the impact of the Bokyo 
‘istrict 6ourt decision is limited. In fact this decision could be viewed as not really deviating 
from the non-interventionist approach consistently adopted by the court in 8apan.

Nhile  the  court  found a  breach of  public  policy  because the  arbitrator  treated  the 
fundamental matter in dispute as undisputed, in reality the court seemed to be more 
concerned about a possibility of breach of public policy caused by the failure of fact-Snding. 
In other words, the court did not seem to take the position that the court may set aside an 
award whenever the arbitral tribunal fails to Snd material facts by treating facts in dispute 
as undisputed facts, but rather the court set aside the award because such failure of fact 
-Snding could likely result in breach of public policy in 8apan.

Bhe court did not go so far as to make a Snding on the merits of the facts that were treated 
as undisputed )namely, whether the technical serve fee was in fact a royalty or split of the 
89 proSts.C Bhe court seems to have intentionally avoided reviewing the facts found by the 
tribunal. Bhis is not only because the evidence in the record of the arbitration appeared to be 
insuOcient for fact-Snding, but also because the court considered that it should not review 
the arbitratorHs fact-Snding as the court is not permitted to review the substance of disputes 
on the merits under the Arbitration Act.

In principle, it is true that the court may review signiScant procedural errors but not the 
substance of disputes. :owever, when a breach of public policy is involved, it is the authorHs 
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view that the court should have certain powers to Snd facts on the merits, particularly when 
a tribunal has failed to Snd facts by treating disputed central facts as undisputed facts, and 
the court should only set aside an award where the court, in fact, Snds a breach of public 
policy based on proper fact-Snding.1/ Bhe Juestion of the permitted scope of &udicial review 
when public policy is involved, however, is vast and beyond the scope of this article. In this 
case, the court, presumably in an attempt not to review the substance of the case so as to 
adhere to its non-interventionist principles, rendered a decision that could be construed as 
having Juite the opposite effect, namely, that the court may set aside an award whenever 
a tribunal fails to Snd a fact by erroneously treating disputed central facts as undisputed 
facts, regardless of whether or not a breach of public policy could be implicated. :owever, 
the author believes that this is not the intention of the Bokyo ‘istrict 6ourt in its latest court 
decision.

Bhe unprecedented approach adopted by the Bokyo ‘istrict 6ourt, once published, will surely 
generate debate among the arbitration community in 8apan. Bhe key point here is that for 
the reasons discussed above, the impact of the court decision should not be over-stated.
Recent trends in arbitration in 8apan

8apan has been known for not being a particularly litigious country, in general. jany 
8apanese companies have traditionally preferred to settle disputes without going through 
oOcial dispute resolution procedures, be it litigation or arbitration. :owever, the author 
has observed some changes in such a general approach in recent years. Bhis change 
appears to reDect an increasing demand for accountability within 8apanese companies, 
which is leading them to resort to arbitration in order to obtain the neutral and fair 
decision of a third party. Bhe recent increased level of overseas investment by 8apanese 
companies, particularly in emerging markets, has further spurred the adoption of arbitration 
agreements, particularly when the &udicial system in such overseas &urisdiction is viewed 
as being less reliable. Bhe increase in the number of court cases involving a reJuest to 
set aside or refusal to enforce the award )particularly with respect to 6hina International 
Tconomic and Brade Arbitration 6ommission )6ITBA6C arbitrations14C itself demonstrates 
the increased utilisation of arbitration by 8apanese companies to resolve international 
commercial disputes. çurther, the recent case of an arbitration award issued in 8apan not 
being recognised in 6hina has caused concerns within the 8apanese arbitration community. 
In that case, the 6hinese court refused to recognise the 86AA award on the grounds that the 
award was rendered in alleged breach of the 86AA rules that formed a part of the arbitration 
agreement and therefore the award was not based on the arbitration agreement.1V

All these disputes and concerns indicate that arbitration is in fact being used more and more 
by 8apanese companies and in the authorHs view such a trend is unlikely to be reversed.
Uotes
1
Act  Uo.  1F$  of  200F.  An  unoOcial  translation  of  the  Act  is  available  at 
www.&caa.or.&pQeQarbitration-eQkisoku-eQkaiketsu-eQcivil.html

2Bokyo ‘istrict 6ourt, 1F 8une 2011 ):eisei 21 )6huC Uo. 4C, yet to be published as of / 
Eeptember 2011.

FAs a part of the &udicial reform, the so called A‘R Act was enacted to register private A‘R 
organisations and thereby facilitate mediation administered by private A‘R organisations. 
Bhe legislative intent behind this Act is, like the new Arbitration Act, to facilitate out-of-court 
dispute resolution.
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KArticle 1 of the Arbitration Act.

/Article F4 of the Arbitration Act.

4Article 2$)1C of the jodel Law.

VArticles F$)KC)/C of the Arbitration Act.

$Articles F and K of the Eupplemental Provisions of the Arbitration Act.

ZArticle K of the Arbitration Act.

10Bhe 8apanese courts can examine )iC evidence owned or controlled by a party other than 
parties to arbitration and )iiC witnesses who are not a party to the arbitration. Bhis is based 
on the assumption that the arbitral tribunal should have a strong inDuence over the parties 
such that it can successfully persuade the parties to produce evidence owned or controlled 
by parties to the arbitration and cause party witnesses to appear before the tribunal for 
examination and therefore court assistance is not needed in order to examine such evidence. 
Eee 8unya Uaito, •Txamination of Nitnesses in 6ourt for Arbitration Proceedings in 8apanH 
)86AA Uewsletter Uo. 1$, jarch 200VCq www.&caa.or.&pQeQarbitrationQdocsQnews1$.pdf.

116ivil Provisional Remedies Act )Act Uo. Z1 of 1Z$ZC.

12Article KK of the Arbitration Act3 Article FK of the jodel Law.

1FArticle K/ of the Arbitration Act, Article F/ of the jodel Law.

1KBokyo ‘istrict 6ourt, 1F 8une 2011 ):eisei 21 )6huC Uo. 4C.

1/Eimilar arguments have been made by commentators in the context of enforcement of 
foreign court &udgments.

14In contrast, so far, there seems to be no published court decisions in which the court in 
8apan refused to enforce an award of arbitration administered by 6ITBA6.

1VEhin-Ttsu  6hemical  6o  Ltd  v  8iangsu  [hongtian  Bechnologies  6o  Ltd  Uantong 
Intermediate PeopleHs 6ourt, )14 April 200$C article /, paragraph 1 )dC of the Uew ’ork 
6onvention. Bhe court found that the alleged breaches of the 86AA rules were a failure of 
the tribunal to )iC render its award within the dates set by the tribunal and )iiC notify the timing 
of the award once the tribunal missed the date originally set by the tribunal. )Bhe award was 
said to be rendered on 20 Eeptember 200/ but was, in fact, rendered on 2F çebruary 2004.C 
çor the sake of fairness, the court in the PR6 has recognised some other 86AA arbitration 
awards in the past.
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gnOoh Hnbea
4eRfa4iR EOMhes and 4en4sO Hi4
Shin & Kim

Bhe year 2011 has already been an eventful one for the arbitration community in Morea. Bhe 
trend of increasing international arbitrations involving Morean parties continues unabated as 
Morean companies have enthusiastically embraced arbitration as the most favoured method 
for resolving international and cross-border commercial disputes. Bhis trend is expected to 
continue as Morean companies continue to expand and develop commercial relationships 
with companies all over the world, spanning numerous legal &urisdictions, languages and 
cultures.

In addition, this year the Morean 6ommercial Arbitration (oard )M6A(C has introduced 
important revisions to its International Rules )as discussed in more detail belowC, which 
should increase the utilisation of the M6A(Hs International Rules in future international 
arbitrations. As Morean companies gain more leverage in their contract negotiations, we can 
expect to see more and more arbitrations seated in Morea, governed by Morean law and under 
the International Rules of the M6A(.

Bhis article will brieDy introduce the Morean Arbitration Act, discuss the recent revisions to 
the M6A(Hs International Rules and brieDy describe the procedures and &urisprudence relating 
to the recognition and enforcement of arbitral awards in Morea.
Bhe Morean Arbitration Act

çirst promulgated in 1Z44, the Morean Arbitration Act )the Arbitration Act or the ActC 
was completely overhauled in 1ZZZ to substantially adopt the 5U6IBRAL jodel Law on 
International 6ommercial Arbitration )the jodel LawC. Bhe Arbitration Act applies to all 
arbitrations seated in Morea, but also contains a few provisions that apply to international 
arbitrations regardless of the seat of the arbitration. Bhese provisions are generally intended 
to promote and support international arbitrations both in Morea and in other &urisdictions. 
Article Z of the Act provides that a Morean court shall dismiss an action where the respondent 
can show that the dispute is sub&ect to an arbitration agreement in Morea or abroad. Article 
10 allows a party in an arbitration in Morea or elsewhere to seek interim relief pending the 
outcome of the arbitration in the Morean courts. In addition to these provisions, articles FV 
and FZ address the recognition and enforcement of foreign arbitral awards, which will be 
discussed in more detail below.

Bhe 1ZZZ revisions to the Arbitration Act did not adopt the jodel Law in its entirety, and a 
few important differences between the Act and the jodel Law should be pointed out. çor 
example, unlike the jodel Law, article 2V of the Arbitration Act allows a party to challenge 
the tribunalHs appointment of an expert, Srst to the tribunal but with a right of appeal to the 
court. Bhe Act also omits the provision at article FK)KC of the jodel Law that provides that 
a court may, where appropriate and so reJuested by a party, suspend its proceedings in an 
action challenging an arbitral award to give the tribunal an opportunity to resume the arbitral 
proceedings or take other action which in the tribunalHs opinion may eliminate the grounds 
for setting aside the award. çinally, article F2 of the Act reJuires that the original signed 
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award be deposited with the court of competence, while the jodel Law contains no such 
reJuirement. 6ertain differences with respect to the legal effect of the arbitral award and the 
procedures for enforcing or setting aside the award will be discussed in more detail below.
Bhe revised International Rules of the Morean 6ommercial Arbitration (oard

Tstablished in 1ZV0 by what is now the jinistry of Mnowledge Tconomy, the M6A( is the only 
oOcially recognised arbitral institution in Morea. Bhe M6A( currently handles over 200 cases 
annually, the ma&ority of which are domestic arbitrations.

5ntil 8anuary 200V, the M6A( had one set of arbitration rules, which applied to all arbitrations 
administered by the M6A(. In 8anuary 200V, however, the M6A( implemented a separate set 
of Rules of International Arbitration )the International RulesC. Bhe International Rules were 
promulgated in order to encourage foreign parties to arbitrate disputes in Morea under the 
auspices of the M6A(. 5nfortunately, this effort has been less than successful3 to date no 
arbitration has been conducted under the International Rules.

Bhe primary reason for the under-utilisation of the International Rules was the fact that the 
original )domesticC M6A( Arbitration Rules )the ‘omestic RulesC remained the default rules 
for all arbitrations under the M6A(, regardless of whether the underlying disputes involved 
domestic or international parties. Bhe International Rules could apply only where the parties 
had speciScally designated the M6A(Hs International Rules in the arbitration agreement or 
by agreement in writing between the parties. Ytherwise, a reference to arbitration under the 
rules of the M6A( was deemed to refer to the ‘omestic Rules.

Bhis led to many problems,  as foreign parties agreeing to M6A( arbitrations found 
themselves in arbitrations governed by the M6A(Hs ‘omestic Rules, with its somewhat 
arcane procedures, Morean as the default language, et cetera. Recognising this problem, 
the M6A( has recently revised its two sets of rules in order to ensure that international 
arbitrations take place under the International Rules unless otherwise agreed by the parties. 
Bhe revisions, which came into effect on 1 Eeptember 2011, also introduce expedited 
procedures into the International Rules, and increase the remuneration for arbitrators in order 
to bring the M6A( into line with other international arbitral institutions. Bhe ‘omestic Rules 
were revised to eliminate references to international arbitrations.

Nhile several problems remain with the International Rules, these most recent revisions 
must be seen as a step in the right direction for the M6A(. Bhis article will discuss the ma&or 
revisions to the International Rules, and point out areas of concern for possible revision in 
the future.
Application of the revised International Rules

Bhe most important aspect of the revisions to the International Rules is the scope of 
its prospective application. çormerly, article F of the International Rules provided that the 
International Rules would apply •where the parties have agreed in writing to refer their 
disputes to an international arbitration under the M6A( International Arbitration Rules.H Bhe 
M6A( applied this provision Juite literally and strictly, and refused to consider administering 
any arbitrations under its International Rules absent such an explicit agreement in writing, 
even where a foreign party could make a strong case that the parties intended the 
International Rules to apply. Bhis language created the problem described aboveq although 
the M6A( has administered over 200 cases involving foreign parties since the introduction 
of the International Rules in 200V, not one of these cases proceeded under the International 
Rules.
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Revised article F of the International Rules provides that an arbitration will proceed under the 
International Rules if )iC the parties have agreed in writing to refer their disputes to arbitration 
under the International Rules, or )iiC where the parties have agreed in writing to refer their 
disputes to arbitration before the M6A( and the arbitration is an international arbitration. 
Article 2 deSnes an international arbitration as an arbitration in which )iC at least one party, 
at the time of the conclusion of the agreement to arbitrate, has its place of business in any 
state other than Morea, or )iiC the seat of arbitration is in any state other than Morea. A •place 
of businessH for this purpose is )iC a partyHs principal place of business, if a party has more 
than one place of business, or )iiC a partyHs habitual residence, if a party does not have a place 
of business.

Bhe Eupplemental Provisions of the revised International Rules provide that the revised 
International Rules will apply where the agreement to arbitrate was concluded after 1 
Eeptember 2011. çor arbitration agreements concluded prior to 1 Eeptember 2011, the 
parties may agree in writing to apply the revised International Rules. Bhe Eupplemental 
Provisions even provide that for arbitrations that have commenced under the former rules, 
the parties may agree in writing to apply the revised International Rules from 1 Eeptember 
2011, •without affecting the validity of the arbitration proceedings held prior to this date.H

Bhus, the revised International Rules will now be the default rules which apply to international 
arbitrations arising under arbitration agreements concluded after 1 Eeptember 2011. 
Bhe parties may also agree to apply these rules to arbitrations arising under arbitration 
agreements concluded prior to 1 Eeptember 2011. Parties to an arbitration that has already 
commenced under the M6A(Hs ‘omestic Rules are even permitted to agree to switch to 
the International Rules in the middle of the arbitration. Bhis could potentially create more 
problems than it resolves, of course, but may be appropriate in the very early stages of an 
arbitration.

In any event, it is hoped that these changes will promote more eOcient, transparent and 
cost-effective international arbitrations under the auspices of the M6A(. çoreign parties 
arbitrating under the ‘omestic Rules, previously the default rules for all M6A( arbitrations, 
have complained about the slow pace and arcane procedures of the M6A( arbitrations, and 
the International Rules will no doubt be an improvement.
Txpedited procedures

Bhe most important substantive change to the International Rules is the addition of 
expedited procedures )chapter 9I, articles F$ to KKC. Bhis chapter was introduced in response 
to the introduction of expedited procedures by the Eingapore International Arbitration 6entre, 
as well as the increased popularity of expedited proceedings under the M6A(Hs ‘omestic 
Rules.

Article F$ provides that an arbitration under the International Rules will proceed under these 
expedited procedures if )iC the claim amount does not exceed 200 million won or )iiC the 
parties agree to be sub&ect to the expedited procedures. 5nder article FZ, if a counterclaim 
exceeds 200 million won, the expedited procedures will not apply unless the parties agree. 
Likewise, if either party revises its claim to exceed 200 million won, the expedited procedures 
will no longer apply, unless the parties agree that the expedited procedures shall continue to 
apply and the tribunal, if constituted, approves.

Article K0 provides that the M6A( secretariat shall appoint a sole arbitrator from its Roster 
of International Arbitrators, and that if the arbitration agreement calls for three arbitrators, 
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•the Eecretariat may encourage the parties to agree to refer the case to a sole arbitrator.H It 
is not clear what procedure is to be followed if the parties nevertheless do not agree to refer 
the case to a sole arbitrator, however.

Article K1 provides that the hearing under the expedited procedures shall be held only once, 
unless the tribunal deems it necessary to hold subseJuent hearings. Bhe tribunal may also 
reJuire the submission of additional documents after the hearing. Pursuant to article K2, 
unless otherwise agreed by the parties, and where neither partyHs claim exceeds 200 million 
won, the dispute is to be resolved on the basis of documentary evidence only. :owever, even 
under these circumstances, the tribunal may elect to hold a hearing at the reJuest of either 
party or on its own initiative.

çinally, article KK provides that the award shall be made within three months from the date 
of the constitution of the tribunal. :owever, this deadline may be extended by the M6A( 
secretariat at the reJuest of the tribunal or on its own initiative. 5nless otherwise agreed by 
the parties, the tribunal shall state, in summary form, the reasons upon which the award is 
based.

As many parties have complained about the increasing time and attendant costs associated 
with international  arbitration,  the introduction of expedited procedures is a positive 
development. :owever, we have several concerns regarding the expedited procedures 
contained in the M6A(Hs International Rules. çirst, as no arbitrations have ever been 
conducted under the International Rules, the M6A( Eecretariat has no experience in 
administering a normal international arbitration, much less an expedited proceeding. jore 
importantly, however, the expedited procedures seem to introduce several problems into the 
International Rules.

çor example, there is no provision allowing for the use of the expedited procedures by 
application of a party. Rather, the expedited procedures are to apply automatically if the claim 
amount is below 200 million won, apparently regardless of the view of the parties, or if the 
parties aOrmatively agree to apply the expedited procedures. Ne believe that the expedited 
procedures should apply by application of a party to the M6A( Eecretariat if the amount 
in dispute does not exceed a certain amount, if the party can show that there is an urgent 
need for the expedited resolution of the dispute or if the parties agree that the expedited 
procedures should apply. Uot all disputes reJuiring an urgent resolution are small in value. 
Bhe expedited procedures should be available for disputes of any size where a party can 
demonstrate the urgency of resolving the dispute.

As currently drafted, the rules provide an easy way for a reluctant party to avoid the expedited 
procedures. 5nder article FZ, if the counterclaim exceeds 200 million won, the expedited 
procedures will no longer apply absent agreement of the parties. A party may also cause the 
same result by amending its claim amount to exceed 200 million won. Nhere one party seeks 
urgent resolution of the dispute, this provides the other party with a perfect way to avoid an 
expedited resolution. Bhis problem is of a similar nature to that described in the preceding 
paragraphq because the application of the expedited procedures is automatically triggered 
by the amount in claim rather than by the application of a party to the M6A( Eecretariat, there 
is no room for the M6A( to consider matters such as the need for an urgent resolution of the 
dispute. A reluctant party may cause tremendous delay by simply playing with the amount 
of its claim. 200 million won is a very small amount3 it would not be diOcult in the least to 
fabricate a claim in that amount in order to avoid the expedited procedures.
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Another potential problem relates to the appointment of the arbitrator)sC. As noted above, 
article K0)1C provides that the M6A( Eecretariat shall appoint a sole arbitrator from the Roster 
of International Arbitrators, unless otherwise agreed by the parties. Article K0)2C, however, 
provides that if the arbitration agreement provides for three arbitrators, the Eecretariat may 
merely •encourageH the parties to refer the case to a sole arbitrator. Bhese provisions are too 
weak. If the arbitration is to be expedited, it should be heard by a sole arbitrator, unless the 
M6A( Eecretariat determines that three arbitrators are necessary. It is not realistic to expect 
the parties to agree on this matter where one party may wish to cause delay. joreover, there 
is no provision for the appointment of three arbitrators under the expedited procedures, so 
the provisions of article 12 must apply. Bhis is anything but expeditious.

çinally, article K2 provides that no hearing will be held where neither partyHs claim exceeds 
200 million won, but that the tribunal •mayH hold a hearing at the reJuest of a party or on its 
own initiative. Ne believe that the default position should be that a hearing will be held, unless 
the parties agree that the dispute may be resolved on the basis of documentary evidence 
only. çailure to hold a hearing could lead to problems with enforceability of the award. çor 
example, unless the parties have explicitly agreed that no hearing is reJuired, a losing party 
seeking to resist enforcement of the award may argue that it was not given a full opportunity 
to present its case.

Yther minor issues arise. Bhree months may be too optimistic for the rendering of the award 
in many cases, for example. Generally, however, the M6A( should be commended for taking 
the step of introducing expedited procedures. It is hoped that in the next round of revisions 
to the International Rules, some of the problems identiSed herein will be remedied.
Remuneration of arbitrators

Another important revision to the International Rules relates to the remuneration of 
arbitrators. Bhe M6A( has traditionally had diOculty attracting JualiSed international 
arbitrators to arbitrate its cases. Bhis was due to many factors, including its extremely low 
pay schedule and the arbitratorsH lack of familiarity with the M6A(Hs ‘omestic Rules. Nith the 
introduction of the revised International Rules, the upgrading of its Roster of International 
Arbitrators, and its improved schedule of remuneration for arbitrators, the M6A( hopes to 
attract higher calibre arbitrators for its international cases in the future.

Bhe M6A( bases administrative costs and arbitratorsH fees upon the amount of the claims 
to be decided in the arbitration. Appendix II to the revised International Rules sets the ranges 
within which the M6A( Eecretariat may set an arbitratorHs fees, taking into account the nature 
of the dispute, the amount in dispute, the time reJuired and other relevant factors. çor 
example, for a case in which the amount in dispute is between about 5EX/00,000 and 5EX1 
million, the arbitratorHs fees may range from about 5EXK,/00 to about 5EXF0,/00. Bhis is 
Juite a broad range, and it is anticipated that the M6A( will apply the upper end of the range 
for complex disputes involving seasoned arbitrators, and the lower end to relatively simple 
disputes involving less experienced arbitrators.

Nhile the M6A( is still less expensive than other arbitral institutions, it is hoped that by 
increasing its remuneration for arbitrators the M6A( will be able to attract more experienced 
and proven international arbitrators, thereby improving the Juality of its arbitrations.
Recognition and enforcement of arbitral awards 
)nEesoic abtioba, a2abMs

Article F/ of the Arbitration Act states that an arbitral award rendered in Morea shall have 
the same effect on the parties as the Snal and conclusive &udgment of the court. It should 
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be noted, however, that article F4 of the Act provides procedures for a party wishing to 
apply to the court of competence to set aside an arbitral award rendered in Morea. Bhe 
grounds for setting aside a domestic award in Morea are similar to the grounds for declining 
to recognise or enforce a foreign arbitral award, discussed below. Uo application to set aside 
an award may be made after three months from the date on which a party received a duly 
authenticated copy of the award, nor may any such action be entertained after a conclusive 
&udgment of recognition or enforcement of the award has been rendered by a Morean court. 
Bhere is no corresponding provision under Morean law permitting a party to apply for the 
setting aside of a foreign arbitral award, as article F4 of the Act does not apply to foreign 
awards.
’nbeiHR abtioba, a2abMs

Article FV of the Arbitration Act sets forth only two procedural reJuirements for the 
recognition and enforcement of a foreign arbitral award. çirst, a party seeking enforcement 
must submit the original, or a duly authenticated copy of, the award and the agreement to 
arbitrate. If these are not in Morean, duly certiSed translations must also be submitted. Bhese 
straightforward procedural reJuirements are consistent with the 5nited Uations 6onvention 
on the Recognition and Tnforcement of çoreign Arbitral Awards )the Uew ’ork 6onventionC, 
to which Morea is a signatory, and Morean courts have shown themselves to be extremely 
friendly to foreign arbitral awards. :owever, it should be noted that enforcement proceedings 
are full adversarial court litigations which are sub&ect to multiple appeals, so enforcement 
against a recalcitrant party can become a time-consuming and expensive undertaking. As 
noted above, as there is no procedure for setting aside a foreign arbitral award in Morea, a 
party wishing to resist enforcement of a foreign arbitral award will simply refuse to comply 
with the award and force the other party to bring an enforcement action pursuant to article 
FV of the act.

Article FZ of the Arbitration Act provides that the recognition or enforcement of a foreign 
arbitral award that is sub&ect to the Uew ’ork 6onvention shall be governed by that 
convention, while foreign arbitral awards that are not sub&ect to the convention shall 
be governed by the same procedures applicable to the recognition and enforcement of 
foreign court &udgments. As a practical matter, however, the vast ma&ority of foreign arbitral 
awards for which recognition and enforcement is sought will be sub&ect to the Uew ’ork 
6onvention. In addition, there is little practical difference these days between the grounds 
for enforcement of awards sub&ect to the Uew ’ork 6onvention and the grounds for 
enforcement of foreign court &udgments under Morean law.

Article 9 of the Uew ’ork 6onvention sets forth the very limited grounds that may permit 
the refusal of recognition and enforcement of an arbitral award. Among these, the most 
commonly tested in Morea has been that the recognition or enforcement of the award would 
be contrary to the public policy of Morea )section 9)2C)bC of the conventionC, although other 
grounds have also been raised. Morean courts have proven very friendly to foreign arbitral 
awards, taking a very narrow view of the exceptional circumstances which are reJuired to 
successfully resist recognition and enforcement on any of the grounds provided under article 
9 of the convention.

Bhe Morean Eupreme 6ourt has repeatedly held that a violation of •public policyH giving rise to 
a refusal to enforce a foreign arbitral award under section 9)2C)bC of the Uew ’ork 6onvention 
should be restrictively interpreted in light of the need for certainty and stability in international 
commercial transactions, and that the •public policy exceptionH to the enforcement of arbitral 
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awards was intended to protect only MoreaHs most fundamental moral beliefs and social 
order.

jost recently, the Eupreme 6ourt reaOrmed in 200Z that a foreign arbitral award rendered 
in a &urisdiction that is a signatory to the Uew ’ork 6onvention shall be recognised as having 
the same res &udicata effect as a domestic Morean court &udgment, unless there are grounds 
under the Uew ’ork 6onvention to refuse recognition and enforcement )Morean Eupreme 
6ourt ‘ec. Uo. 2004‘a202Z0, 2$ jay 200ZC. In the same decision, the Eupreme 6ourt 
reaOrmed the very high bar for refusal to recognise and enforce foreign arbitral awards 
based upon the public policy exception in Morea.
6onclusion

Eeveral factors seem to have converged to ensure that the utilisation of international 
arbitration will continue to grow in Morea. Morean companies are already sophisticated 
and enthusiastic users of international arbitration. As their leverage and inDuence on the 
global stage increases, Morea will inevitably become the seat of an increasing number of 
international arbitrations, whether under the auspices of the M6A( or other international 
arbitral institutions. As described above, Morea has a progressive Arbitration Act modelled 
on the 5U6IBRAL jodel Law, and courts that are extremely friendly to arbitration.

Bhe  recent  revision  of  the  International  Rules  by  the  M6A( has  also  improved  the 
environment for international arbitration in Morea. Arbitration at the M6A( continues to be 
a work in progress, and the M6A( is striving to improve in order to become a credible centre 
for international arbitration in the region.

Bo meet the needs of international transactions of domestic and foreign businesses, Morean 
law Srms have greatly expanded the size and calibre of their international arbitration teams 
by hiring both Morean and foreign licensed attorneys with experience in various &urisdictions 
and Duency in Tnglish and other languages. It seems safe to say that the trend in favour of 
international arbitration for the resolution of international commercial disputes by Morean 
parties will continue well into the future.

international and comparative law. :e serves as an ad&unct professor at the 8udicial 
Research and Braining Institute of the Eupreme 6ourt of Morea and is a member of the 
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EnRM HnRM
Ia4ebnR EassaNN and HaohbSR gaRMeb
Clifford Chance LLP

Introduction

After much discussion and deliberation, the new :ong Mong Arbitration Yrdinance )chapter 
40ZC )new YrdinanceC came into force in 2011. Bhis article examines the key features of the 
new Yrdinance. It also highlights two important court cases relating to arbitration in which 
&udgments were handed down in 2011, including the landmark case of ‘emocratic Republic 
of the 6ongo and Yrs v. çG :emisphere Associates LL6 çA69 nos. /, 4 W V of 2010.
Bhe new Yrdinance 

5ntil 8une 2011, the principal statute governing arbitration in :ong Mong was the Arbitration 
Yrdinance )chapter FK1C. Bhis ordinance provided for two distinct regimesq )iC the domestic 
regime, which was based largely on the Tnglish Arbitration Acts 1Z/0, 1ZV/, 1ZVZ and 1ZZ43 
and )iiC the international regime, which was based on the 5U6IBRAL jodel Law )jodel LawC. 
Bhe signiScant difference between the two regimes was that the domestic regime gave the 
:ong Mong courts additional powers to intervene in and assist with the arbitration process3 
powers that were not available under the international regime. Bhe international regime, 
based on the 5U6IBRAL jodel Law, followed the principle that the :ong Mong courts should 
support, but not interfere with, the arbitration process.

In 1ZZ$, the :ong Mong Institute of Arbitrators ):MIArbC established the 6ommittee on 
:ong Mong Arbitration Law in cooperation with the :ong Mong International Arbitration 
6ommittee ):MIA6C. Bhe :MIA6 was established with the support of the :ong Mong 
Eecretary for 8ustice to consider further and to take forward proposed reforms to the 
arbitration legislation identiSed in 1ZZ4. Bhe :MIA6 published its report in 200F. Bhe :MIA6Hs 
primary recommendations were thatq

7 the distinction between domestic and international arbitrations should be abolished 
and a unitary arbitration regime, based on the 5U6IBRAL jodel Law, should be 
established3

7 the 5U6IBRAL jodel Law should continue to be scheduled to the new Yrdinance and 
to have the force of law in :ong Mong sub&ect only to necessary amendments3 and

7 the new Yrdinance should follow the order and chapter headings of the 5U6IBRAL 
jodel Law and the 5U6IBRAL jodel Law and additional provisions should be set 
out in the main body of the new Yrdinance to make it as user-friendly as possible.

In addition, the :MIA6 recommended that parties should still be able to agree to •opt-inH to 
provisions similar to those that were part of the former domestic regime in :ong Mong.

Bhe new Yrdinance was enacted on 10 Uovember 2010 and came into force on 1 8une 2011. 
Bhe new Yrdinance has abolished the bifurcated regime and adopts a unitary regime for 
arbitration in :ong Mong based on the 5U6IBRAL jodel Law )as amended in 2004C.
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In practical terms, this means that the changes for international clients that would have been 
sub&ect to the international regime under the old Arbitration Yrdinance, are not as signiScant 
as for parties that would have been sub&ect to the domestic regime. In practical terms for 
lawyers, the new Yrdinance means that they no longer have to spend time working out which 
particular provisions apply to any given arbitration. Bhe same provisions apply eJually to a 
domestic or an international arbitration.

5nder schedule F,  section 1,  the old Arbitration Yrdinance will  continue to apply to 
arbitrations commenced on or before F1 jay 2011, and the new Yrdinance will apply to 
arbitrations commenced on and after 1 8une 2011.

Bhere are 112 sections and four schedules, bringing together the relevant 2004 jodel Law 
provisions, amended or supplemented or both as reJuired.
Eome key features
InRrMeRoia,ioS

An important and attractive feature of the new legislation is the express provisions relating 
to conSdentiality. 5nder section 14 the general rule is that proceedings under the new 
Yrdinance will be held otherwise than in open court sub&ect to the courtHs right )on the 
application of a party or on its own motionC to have the proceedings heard in open court. 
Eection 2‘ of the old Arbitration Yrdinance provided that proceedings under that Yrdinance 
would be heard otherwise than in open court on the application of any party to the 
proceedings.

Bhe partiesH obligations of conSdentiality )and exceptionsC are dealt with in section 1$. 5nder 
section 1$ no party may publish, disclose or communicate any information regarding the 
arbitral proceedings or an award made in those arbitral proceedings. Bhis is sub&ect to the 
more usual speciSc exceptions regarding disclosure of information to protect a legal right, 
to enforce or challenge the award, or disclosure reJuired by law or to professional advisers 
of the parties.
liRiEa, cnpbo iRoebweRoinR

Yne of the main ob&ects of the new Yrdinance is to minimise &udicial intervention in the 
arbitration of a dispute )sections F )2C)bC and 12C and to support party autonomy in the 
arbitral process. (y adopting article / of the jodel Law in section 12 of the new Yrdinance, 
without any amendment, the courtHs power to intervene has been diluted. 5nder the domestic 
regime provided for in the previous Yrdinance, for example, the court had the power to 
consolidate arbitral proceedings, to decide a preliminary Juestion of law, to review any 
determination of law made by an arbitral tribunal and to hear a Juestion of law arising out 
of an arbitral award. Although there are still many instances under the new Yrdinance where 
the courtHs intervention is permitted, the role of the court is limited to providing •arbitration 
assistance and supervisionH.

Interestingly, :ong Mong is one of only a few &urisdictions to have speciScally legislated for 
functions referred to in article 4 of the jodel Law to be given to a non-&udicial authority, 
namely to the :ong Mong International Arbitration 6entre ):MIA6C )sections 1F, 2F, 2K, F2 
new YrdinanceC. Bhese include functions such as the appointment of the third arbitrator in 
default of appointment by the parties or arbitrators, determining the number of arbitrators 
in cases where the parties fail to agree and the appointment of a mediator in default of 
appointment by an appointing institution or person.
VRoebiE Eeaspbes
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In keeping with one of the main themes of the new Yrdinance, the devolution of power to 
arbitral tribunals, by adopting the 2004 jodel Law guidelines relating to interim measures, 
arbitral tribunals seated in :ong Mong are able to grant temporary measures. Bhese include, 
for example, the preservation of assets or evidence, and expressly include, to maintain or 
restore the status Juo, the power to grant in&unctions. In addition, an arbitral tribunal may 
issue preliminary orders that are binding but not sub&ect to enforcement by a court to any 
party )sections F/-K2 new Yrdinance3 articles 1V, 1VA-G jodel LawC. Another new feature 
is the peremptory orders that may be made by arbitral tribunals, specifying time limits for 
partiesH compliance in order to assist with the enforcement of their orders or directions. 
Arbitral tribunals retain the power to award security for costs and to direct the discovery of 
documents or the delivery of interrogatories )section /4 new YrdinanceC.

In addition, section K/)/C of the new Yrdinance expressly provides that the :ong Mong court 
can grant interim measures in aid of arbitrations outside :ong Mong, where the arbitral 
proceedings are capable of giving rise to an award )interim or SnalC that may be enforced 
in :ong Mong and where the interim measure belongs to a type or description of interim 
measure that may be granted in :ong Mong. Previously, this was not expressed and formed 
part of the courtHs inherent &urisdiction.
uGpa, obeaoEeRo nm ohe daboies

Eection K4 modiSes article 1$ of the jodel Law and sets out fundamental reJuirements 
of natural &ustice to be followed by the arbitral tribunal that includes eJuality of treatment 
between the parties )a new provisionC, impartiality, independence and fairness. Parties are 
given a •reasonableH )rather than a •fullHC opportunity to present their cases and to deal with the 
cases of their opponents )section K4)FC)bCC. Bhe reasonable opportunity test accords with 
article 1$ of the jodel Law and is in line with similar provisions adopted by the I66 Rules 
)article 1/.2C, the L6IA Rules 1ZZ$ )article 1K.1C, the 5U6IBRAL Arbitration Rules )article 1V.1C 
and the :MIA6 Administered Rules )article 1K.1C. It also Sts in with the primary ob&ect of the 
new Arbitration Yrdinance which is •to facilitate the fair and speedy resolution of disputes by 
arbitration without unnecessary expenseH )section FC.
Insos

Provisions dealing with costs have been modiSed under the new Yrdinance under sections 
VK to V4. Bhe arbitral tribunal has, like many other &urisdictions, a wide discretion to award 
costs of arbitral proceedings. Bhe tribunal will assess costs )section VKC unless court 
taxation has been agreed by the parties )section V/, and where the tribunal does not 
otherwise direct in its awardC. 5nder section VK)4C, the tribunal is not obliged to follow the 
scales and practices adopted by the court on taxation, but under section VK)VC must only 
allow costs that are reasonable having regard to all the circumstances and, unless otherwise 
agreed by the parties, may allow costs incurred in the preparation of the arbitral proceedings 
prior to the commencement of the arbitration. 5nder section 2G8)1C of the old Arbitration 
Yrdinance, the tribunal was empowered to tax and settle the amount of costs to be paid, but 
section 2G8)2C provided that costs were taxable by the court unless the award otherwise 
directed.
PaSEeRos iRon cnpbo

Payments into court in support of arbitral proceedings have been abolished.
qdo-iR dbnwisinRs :ohao be6eco ohe n,M MnEesoic beHiEe7

Part 11 )sections ZZ-10FC of the new Yrdinance allows parties to an arbitration agreement 
to expressly •opt-inH to any or all of the provisions, set out in schedule 2 to the new Yrdinance, 
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that were applicable to domestic arbitrations under the previous Yrdinance. çurther, in 
certain circumstances the opt-in provisions will apply automatically )sections 100-101C. çor 
example, and unless the parties agree in writing otherwise, the opt-in provisions contained in 
schedule 2 will apply automatically to arbitration agreements entered into before, or within six 
years after, the commencement of the new Yrdinance, where those arbitration agreements 
provide that the arbitration is a domestic arbitration.

Bhe opt-in provisions, which, in the main, permit greater court intervention, provide for the 
followingq

7 the determination of a dispute by a sole arbitrator3

7 the consolidation of two or more arbitral proceedings or for different proceedings to 
be heard at the same time or one immediately after the other3

7 the decision of a preliminary Juestion of law by the 6ourt of çirst Instance3 and

7 the challenge of an arbitral award on the ground of serious irregularity )by application 
to the 6ourt of çirst InstanceC3 and

7 the appeal against an arbitral award on a Juestion of law.

leMiaoinR

Yne of  the  underlying  intentions  of  the  new Yrdinance is  to  encourage the  use  of 
mediation-arbitration )jed-ArbC, where a mediator is appointed to try to resolve the dispute 
before arbitral proceedings are commenced, and arbitration-mediation )Arb-jedC, where 
the arbitral tribunal assumes the role of mediator part way through the proceedings with 
a view to settlement of the dispute. In the new Yrdinance •mediationH replaces •conciliationH. 
jediation, as a form of alternative dispute resolution, has become increasingly popular in 
Eouth Tast Asia and, in :ong Mong in particular, its increasing importance is reDected in 
the civil &ustice reforms that have been brought in by the &udiciary, under which mediation is 
actively promoted by the courts in its management of cases. Litigants and practitioners who 
fail unreasonably to engage in mediation face adverse costs conseJuences. Eection F2 of 
the new Yrdinance sets out the statutory procedure under which parties may agree to submit 
to mediation )jed-ArbC. Eection FF establishes the framework for arbitration-mediation 
procedures )Arb-jedC. Eub&ect to the partiesH written consent, a mediator may act as an 
arbitrator in the same dispute, and vice versa. jed-Arb is being increasingly used in mainland 
6hina but to date it is less popular in :ong Mong, mainly due to the concerns that an arbitrator 
may be unduly inDuenced by conSdential matters disclosed to him or her during the course 
of a mediation.1
Bhe practical implications of the 6ourt of çinal AppealHs decision in ‘emocratic Republic of 
6ongo v. çG :emisphere Associates LL6

In last yearHs :ong Mong update, we reported on the decision of :ong MongHs 6ourt of Appeal 
)6AC in the çG :emisphere case in which the 6A, by a ma&ority decision )2q1C, held that the 
restrictive approach of state immunity continued to apply in :ong Mong after the handover 
of :ong Mong to the PeopleHs Republic of 6hina )PR6C on 1 8uly 1ZZV.2

In jarch 2011, an appeal of the 6AHs decision was heard by the :ong Mong 6ourt of çinal 
Appeal )6çAC. Yn $ 8une 2011,F the 6çA held by a ma&ority )Fq2C that :ong Mong cannot, 
as a matter of legal and constitutional principle, adhere to a doctrine of state immunity that 
differs from that adopted by the 6entral PeopleHs government )6PGC of the PR6. Bhe 6çAHs 
&udgment was a provisional &udgment pending an interpretation by the Etanding 6ommittee 
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of the Uational PeopleHs 6ongress )E6UP6C of the PR6K as reJuired under Article 1/$ of :ong 
MongHs (asic Law ):MHs constitutional documentC. Yn 24 August 2011, the E6UP6 issued 
its interpretation conSrming that the policy on state immunity that has been consistently 
applied by the PR6, namely absolute immunity, must apply in :ong Mong. Yn $ Eeptember 
2011, the 6çA conSrmed that its &udgment was Snal.
Bhe 6çA &udgment
’acos

Bhe 6çA &udgment was concerned with çG :emisphereHs application to enforce two foreign 
I66 arbitration awards against the assets in :ong Mong of the ‘emocratic Republic of 6ongo 
)‘R6C. Bhe 6çA consideredq )iC sovereign immunity - whether the law of :ong Mong reJuired 
application of the doctrine of absolute immunity from suit and execution )as adopted by 
the PR6C, as opposed to the restrictive doctrine3 and )iiC waiver of immunity - whether, by 
agreeing to refer a dispute to arbitration, the ‘R6 had waived such state immunity from suit 
and execution to which it might otherwise be entitled.
gnwebeiHR iEEpRioS8

Bhere are two doctrines of sovereign )stateC immunityq

7 •absolute immunityHq under the •absoluteH doctrine, the domestic courts of one state 
would not normally have &urisdiction to ad&udicate upon matters in which another 
state is named as defendant. Bhis is sub&ect only to the exception where the defendant 
state waives immunity before the forum state3 and

7 •restrictive immunityHq by contrast, •restrictiveH immunity recognises a commercial 
exceptionq

7 in the context of immunity from &urisdiction, states do not en&oy immunity from 
suit where they are engaged in purely commercial transactions3 and

7 in the context of immunity from execution, if the relevant assets are used for a 
commercial purpose they will not be immune from the process of execution.

I’A rRMiRH

Absolute immunity appliesq overturning the 6AHs decision, the 6çA, by a ma&ority, ruled that 
the doctrine of state immunity practised in :ong Mong, as in the rest of the PR6, is a doctrine 
of absolute immunity.

As to waiver, the common law appliesq upholding the 6AHs Sndings on waiver, the ma&ority 
conSrmed that :ong Mong has reverted to the common law position on waiver of immunity 
from suit and from execution. 5nder common law principles, any such waiver must be given 
at the time when the forum stateHs &urisdiction is invoked against the impleaded state. In 
short, unless a relevant state to state treaty applies to establish waiver )which we return to 
at point )vC belowC, the defendant state must expressly consent to submit to the &urisdiction 
before the forum state to that stateHs &urisdiction. çurther, a waiver of state immunity at the 
execution stage must be established at two distinct stagesq the impleaded state must have 
waived both its &urisdictional immunity from suit in the forum state )namely, in the context 
of leave to enforce an arbitral award or &udgmentC and the immunity of its property from 
execution by the forum stateHs process.
Pbacoica, iEd,icaoinRs - a spEEabS

Bhe 6çA &udgment has raised a number of Juestions that are of practical importance, as well 
as concerns, some misplaced, which are addressed below.
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In summaryq

)iC Bhe :ong Mong courts continue to be &udicially independent and the 6çAHs Sndings have 
not detracted from that in any way. Bhe 6çAHs reference of speciSc Juestions to the E6UP6 
is consistent with the (asic Law ):ong MongHs constitutionC and was triggered in limited 
circumstances under the •one country, two systemsH principle that has applied since the 
handover of :ong Mong to mainland 6hina in 8une 1ZZV./

)iiC Bhe decision is also of limited applicationq it applies only in the context of enforcement 
of arbitral awards or court &udgments against a foreign stateHs assets held in :ong Mong. In 
this respect, a foreign stateHs assets will be immune from execution in :ong Mong, unless the 
foreign state is found to have waived its immunity from suit and from execution. Importantly, 
immunity cannot be claimed in respect of the &urisdiction of an arbitral tribunal. Bhis is 
discussed further at point )viiC below.

)iiiC An effective waiver of immunity can be established in one of two ways. çirst, the 
defendant state may waive its immunity •in the face of the courtH by making an uneJuivocal 
submission to the :ong Mong courts at the time when :ong Mong &urisdiction is invoked 
against itq namely, by submitting to the &urisdiction of the :ong Mong courts when the suit 
and execution actions are pursued against that defendant state. In this case it was held at 
Srst instance, on appeal and again on Snal appeal that the ‘R6 had not waived its immunity 
in the face of the court.

)ivC Importantly, the 6çAHs Sndings conSrm that written waiver clauses given by foreign states 
in private agreements )including arbitration clausesC will not be suOcient to establish an 
effective waiver at the enforcement stage and will not confer &urisdiction upon the :ong 
Mong courts. Bhis is not new law. Bhe 6çA was applying general common law principles.

)vC Eecondly, following comments made by the 6A that were not disturbed by the 6çA, it 
should also be possible to establish advance waiver in the form of consent given in an 
international treaty between the defendant state and 6hina. Bherefore, it is arguable that if the 
defendant state and the state in which the arbitral award is rendered are both parties to the 
1Z/$ Uew ’ork 6onvention on the Recognition and Tnforcement of çoreign Arbitral Awards 
)Uew ’ork 6onventionC, this will amount to an effective waiver in respect of the enforcement 
of that award in :ong Mong, noting that 6hina )and through 6hina, :ong MongC is party to the 
Uew ’ork 6onvention. Bhe 6çA did not, however, make a deSnitive Snding on this Juestion 
)crucially, the ‘R6 is not a signatory to the Uew ’ork 6onventionC and further clariScation is 
reJuired, ideally in a future court decision.

)viC Bhe çG :emisphere case does not change the position in respect of enforcement against 
6hinese •crownH assets in :ong Mong. Bhe case of :ua Bian Long )Intraline Resources Edn 
(hd v Bhe Ywners of Bhe Ehip or 9essel :ua Bian LongC4 )a Srst instance decisionC is 
authority that sovereign immunity does not apply between the PR6 and :ong Mong. Rather, 
after the handover, the PR6, and in turn the 6entral PeopleHs government )6PGC, en&oys •crownH 
immunity in :ong Mong, which is also absolute.V Uonetheless, the common law principles 
on waiver of that crown immunity, discussed in the çG :emisphere case, will apply.$

)viiC Bhe çG :emisphere case highlights the important role that arbitration and agreements 
to arbitrate play when contracting with a foreign state, or with the 6PG. Although the 6çA 
held that an agreement to arbitrate does not amount to an effective waiver when seeking 
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to enforce an arbitration award against sovereign or crown assets in :ong Mong, the 6çA 
did not overturn the 6AHs Snding that an agreement to arbitrate operates to remove state 
immunity in respect of the &urisdiction of the arbitral tribunal over the state. Bhe effect of this 
is that by agreeing to arbitrate )rather than litigateC in :ong Mong, the foreign state )or the 
6PGC cannot later claim to be immune from the &urisdiction of the arbitral tribunal. A :ong 
Mong arbitral award against the state will continue to be enforceable against that stateHs 
commercial assets in other &urisdictions that are signatories to the Uew ’ork 6onvention 
and that adopt restrictive )rather than absoluteC immunity, in accordance with the law of the 
&urisdiction in which enforcement is sought.
PaciSc 6hina :oldings Ltd )In LiJuidationC v Grand PaciSc :oldings Ltd
Z

Bhe case of PaciSc 6hina :oldings has sparked interest in arbitration circles because it 
relates to a 6ourt of çirst Instance decision by the :onourable jr 8ustice Eaunders, the &udge 
in :ong Mong currently specialising in arbitration, to set aside an International 6hamber of 
6ommerce )I66C award under article FK of the jodel Law.

Euch a Snding by the :ong Mong courts is unusualq :ong Mong has an excellent enforcement 
record. Indeed, Eaunders 8 himself conSrmed in his &udgment thatq •It is beyond argument 
that the overall scheme of both the )old Arbitration YrdinanceC and the jodel Law reDect a 
view of arbitration that the award will generally be upheld and enforcedH.

Uonetheless, on the speciSc facts of the case, Eaunders 8 set aside the I66 award on the 
basis that the applicant had been unable to present its case and the procedure adopted by 
the tribunal was not in line with the agreement of the parties, being grounds set out in the 
jodel Law upon which enforcement may be refused.
Bhe facts

PaciSc 6hina :oldings Ltd )P6:C was said to be indebted to Grand PaciSc :oldings )GP:C 
by 5EXK0 million in respect of certain &oint venture agreements. A loan agreement in respect 
of the debt was expressly governed by Uew ’ork law and contained an arbitration clause. In 
200K, demands were made by GP: of P6: to pay the sums due. Bhe parties were unable to 
resolve the issue and so GP: commenced arbitration proceedings in 2004. P6: argued that 
the loan agreement was illegal under the law of its place of performance )BaiwanC and hence 
also under the governing law )Uew ’orkC. P6: alleged that the illegality arose because the 
consideration )the transfer of the &oint-venture interestsC was false and accordingly reduced 
the value of P6:. 6entral to P6:Hs case was expert evidence and submissions on Baiwanese 
law.

P6: argued that it was unable to present its case and that the arbitral procedure was not in 
accordance with agreement of the parties because the tribunalq

7 reJuired P6: to include its •best caseH on the Baiwanese law issue at very short notice 
)one working day before the evidential hearingC yet allowed GP: to reserve its full 
argument to be Sled 10 days after P6: had Sled, and in doing so adopted a procedure 
that was inherently unfair, contrary to Article FK)2C)aC)iiC of the jodel Law3

7 refused permission for P6: to adduce three foreign law authorities on the &oint expert 
argument, again rendering P6: unable to present its best case3 and

7 allowed GP: to make submissions on :ong Mong law but refused permission for 
P6: to do so. Bhe arbitration agreement reJuired that arbitration be conducted in 
accordance with the I66 Rules.
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Bhe test and the courtHs discretion

In the course of its &udgment, the court considered previous :ong Mong authorities on the 
exercise of its discretion, where grounds for setting aside an award have been established 
and accepted P6:Hs submission that the right to be heard was such a fundamental right 
according to :ong MongHs own principles of fairness and due process that the court should 
not exercise its discretion in favour of enforcement )of the awardC, irrespective of what the 
outcome would have been. In exercising its discretion, the court must ask itself whether it 
can exclude the possibility that if the violation established had not occurred, the outcome 
of the award would not be different. If the court cannot exclude that possibility, a real as 
opposed to a remote possibility that the result might be different, then it will not be beyond 
any doubt that the decision would have remained the same. Euch a determination is made by 
the court examining the nature and Juality of the violation and the potential conseJuences 
that Dow from the violation, rather than by examining the merits of the award itself. In other 
words, if a party has been denied the opportunity to make a submission central to its case on 
the award, it will be rare that the court will be able to say that the result could not be different. 
Accordingly, the court found that all three grounds, set out above, had been established by 
P6: and exercised its discretion to set aside the award under article FK)2C.
Appeal

Bhe defendant )GP:C has appealed Eaunders 8Hs decision in PaciSc 6hina :oldings to the 
6A and so, for now, it is unclear whether the decision and Eaunders 8Hs reasoning on the 
courtHs residual discretion will be upheld. Pending the outcome of the appeal, the decision 
still serves as a useful reminder to arbitrators and counsel of the importance of all parties 
being seen to have been afforded a reasonable opportunity to present their case.
6onclusion

Although this article highlights the few instances in which arbitral awards have not been 
enforced, the reality is that :ong Mong continues to be a leading, safe and reliable seat 
for international arbitration and an obvious choice for Asia-related cross-border deals, 
particularly for 6hina-related deals. Bhe updated Arbitration Yrdinance is further evidence 
of the :ong Mong governmentHs commitment to meeting arbitration global best practice.

In  relation to  enforcement  against  6hina and foreign state  assets,  unless the PR6 
government or a foreign government waives its rights under a treaty or before the :ong 
Mong courts, an arbitral award )whether from :ong Mong, Eingapore, London or elsewhereC 
against those assets will no longer be enforced. Although this has led to concern that awards 
may not be enforced against 6hinese state-owned enterprises )EYTsC, jr çei Li, deputy head 
of the legal affairs committee of the E6UP6 of the PR6 has recently stated thatq

Etate immunity rules cover the cases where foreign states and their assets 
are defendants à=… Yur Etate-owned enterprises )EYTsC will not become a 
state entity of any foreign state. According to the laws of the jainland )PR6C 
after promulgation of the General Principles of 6ivil Law in 1Z$4 and the 
6ompany Law, EYTs, including central EYTs, have all become limited liability 
corporations. Nhen they interact with business entities, in :ong Mong or 
elsewhere, they assume liabilities for debts according to relevant laws and 
contracts, so there is no issue that EYTs in :ong Mong will abuse the state 
immunity to evade paying their debts. 10

Uotes
1
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In a recent case heard before the 6çI, Gao :aiyan v Meeneye :oldings )2011C F :M6 1/V, 
the :ong Mong court, in refusing to enforce a mainland 6hina arbitral award, held that a 
fair-minded observer would •apprehend a real risk of biasH when an arbitrator-turned-mediator 
in 6hina wined and dined a friend of an arbitral party and reJuested the friend to attempt 
to persuade the arbitral party to accept the mediatorHs settlement proposal. As a matter of 
:ong Mong public policy, enforcement of such an award would be, the court said, an affront 
to the courtHs sense of &ustice.

26A69 FVFQ200$ and 6A69 KFQ200Z.

FçA69 Uos. /,4 W V of 2010.

KBhe Etanding 6ommittee of the Uational PeopleHs 6ongress )E6UP6C of the PR6 exercises, 
&ointly, the power of legislation with the UP6. Bhe legislative rights of the E6UP6 mainly 
includeq drafting and revising laws, interpreting the 6onstitution and laws, supervision of the 
work of other state organs, such as the Etate 6ouncil, the 6entral jilitary 6ommission and 
the Eupreme PeopleHs 6ourt, and, when the UP6 is not in session, the E6UP6 decides on 
the appointment and removal of ministers in charge of ministries and state commissionsq 
httpqQQwww.gov.cn

/Bhe principle of •one country, two systemsH was Srst proposed by ‘eng @iaoping, then 
premier of the PR6, in talks with the then (ritish Prime jinister, jargaret Bhatcher, in the 
negotiations over the future of :ong Mong when the lease of the Uew Berritories of :ong 
Mong was about to expire in 1ZZV. Bhe same principle was proposed in talks with Portugal 
about jacau and since then has been raised regarding the future of the Republic of Baiwan.

4)2010C F :MLR‘ 411.

V(y contrast,  the government of the :MEAR does not en&oy absolute immunity and 
proceedings can be brought against the :ong Mong government in accordance with the 
provisions of the 6rown Proceedings Yrdinance )6hapter F00C.

$It should be noted that the Uew ’ork 6onvention would not establish a waiver in the 
context of the enforcement of a )non-:ong MongC 6onvention award against a PR6 •crownH 
entity in :ong Mong. Bhis is because the promise given by 6hina to :ong Mong in respect 
of the enforcement of arbitral awards has been given pursuant to the jemorandum of 
5nderstanding on the •Arrangement between the jainland and the :ong Mong Epecial 
Administrative Region on the jutual Tnforcement of Arbitration AwardsH and not pursuant 
to the Uew ’ork 6onvention.

Z)2011C :MLR‘ 1$$.

10Eeeq httpqQQcaofeidian.china.com.cnQzhiboQ2011-0$Q24Qcontent2F2VF2/K.htm
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Australia has a long-standing tradition of embracing arbitration as a means of alternative 
dispute resolution. Nhile on a domestic level this is reDected by court-annexed and 
compulsory arbitration prescribed for certain disputes, arbitration has become eJually 
common in international disputes. Braditionally, arbitration was largely conSned to areas 
such as building and construction. :owever, the strong and steady growth of the Australian 
economy over the past decade and the opening of the Asian markets in the mid-1ZZ0s 
have further advanced the use of arbitration in other areas, particularly the energy and trade 
sectors. çrom an Australian perspective, the opening of foreign markets - especially in Asia 
- is also increasing the signiScance of the protection of foreign direct investment under 
the International 6onvention on the Eettlement of Investment ‘isputes between Etates 
and Uationals of Yther Etates 1Z4/ )I6EI‘ 6onventionC. Nhile the number of investment 
arbitrations with Australian participation is expected to increase signiScantly over the next 
decade, the level of awareness about the different options of investment protection available 
under investment treaties still needs to be raised.

Australia is a party to 21 bilateral investment treaties )(IBsC and six free trade agreements 
)çBAsC, with a further nine being negotiated. Australia has entered into çBAs with Uew 
[ealand, Eingapore, Bhailand, the 5nited Etates and 6hile, and is a party to the recently signed 
AETAU-Australia-Uew [ealand çBA. çurther çBAs are currently under negotiation with 6hina, 
jalaysia, 8apan, Morea, Indonesia, India and the Gulf 6ooperation 6ouncil, in addition to 
the PaciSc Agreement on 6loser Tconomic Relations )PA6TRC Plus and the Brans-PaciSc 
Partnership Agreement.

Eome of AustraliaHs çBAs contain investment protection provisions similar  to those 
commonly found in (IBs. çor example, section ( of chapter 10 of the Australia-6hile çBA 
contains detailed provisions on investor-state dispute settlement. Nhere a dispute between 
a party and an investor is not resolved by negotiations and consultations, the investor may 
refer the investment dispute to arbitration under the I6EI‘ 6onvention, the I6EI‘ Additional 
çacility Rules, the 5U6IBRAL Arbitration Rules or under any other arbitration rules. Bhe 
procedures and remedies available under the Australia-6hile çBA are signiScantly broader 
than those included in the existing (IB between Australia and 6hile and represents the most 
comprehensive outcome in trade negotiations since the 6loser Tconomic Relations Brade 
Agreement with Uew [ealand in 1Z$F.

Nhile most of AustraliaHs existing (IBs designate investor-state dispute settlement for the 
resolution of disputes arising under these treaties, in a Brade Policy Etatement released 
in April 2011, the Australian Government stated that it would no longer include provisions 
providing for investor-state dispute settlement in future (IBs and çBAs. :owever, the 
government has signalled that it will continue to support the principle of Uational Breatment, 
to ensure that foreign and domestic businesses are treated eJually under the law.
Arbitration law reforms in Australia
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In 8uly 2010 the International Arbitration Amendment Act 2010 )Amendment ActC introduced 
some ma&or amendments to AustraliaHs international arbitration legislation. Bhe intention 
behind the revision of the International Arbitration Act 1ZVK )6thC )IAAC was to ensure that 
the act remains at the forefront of international arbitration practice and to develop Australia 
as an attractive hub for international arbitration.

Bhe Amendment Act introduces a number of signiScant changes to the IAA. çoremost, the 
2004 version of the 5U6IBRAL jodel Law on International 6ommercial Arbitration )jodel 
LawC now replaces the 1Z$/ version as the applicable law under the IAA. As such, the 
provisions on the enforcement of interim measures to which parties could previously opt-in 
under the IAA became obsolete and have therefore been repealed. Bhe enforcement of 
interim measures is now covered by article 1V: of the jodel Law.

Bhere have been a number of other noteworthy amendments to the IAA. çor example, the 
repeal of the former section 21 IAA, which allowed the parties to agree to resolve their dispute 
•other than in accordance with the jodel LawH. 5nder the revised IAA such contracting-out 
of the jodel Law is no longer possible. Bhe primary reason for this was to create certainty 
and consistency in the application of Australian arbitration law and to avoid any further 
confusion that resulted from the infamous decision by the ;ueensland 6ourt of Appeal in 
Tisenwerk :ensel (ayreuth ‘ipl-Ing (urkhardt Gmb: v Australian Granites Ltd )2001C 1 ;d 
R K41 )TisenwerkC. Tisenwerk is authority for the proposition - under the old IAA - that where 
the parties select )in that particular caseC the I66 Arbitration Rules, they have contracted 
out of the jodel Law and as a result the domestic arbitration legislation of the states and 
territories, the largely uniform 6ommercial Arbitration Acts, would apply. Recently, in 6argill 
International EA v Peabody Australia jining Ltd )2010C UENE6 $$V, the Uew Eouth Nales 
Eupreme 6ourt held that the decision in Tisenwerk was •plainly wrongH.

Reforms are also taking place on a domestic arbitration level. In early 2010, the Etanding 
6ommittee of Attorneys-General agreed to introduce uniform arbitration legislation in all 
states and territories based on the 2004 jodel Law. Bhis is a signiScant step forward in 
modernising AustraliaHs domestic arbitration legislation and bringing domestic arbitration 
legislation into alignment with the federal system )namely, the IAAC. Eo far only Uew Eouth 
Nales and Basmania have introduced a new 6ommercial Arbitration Act that incorporates 
the 2004 jodel Law. 5nlike the IAA, the 6ommercial Arbitration Act 2010 )UENC and the 
6ommercial Arbitration Act 2011 )BasC )collectively referred to as the •new 6AAsHC includes 
conSdentiality provisions, which apply unless the parties speciScally opt-out. In contrast to 
the IAA, the new 6AAs allow for an appeal from the arbitration award if certain pre-conditions 
are met. Another signiScant change under the new 6AA is that the exercising of the 
courtsH power to stay court proceedings in the presence of an arbitration agreement is now 
compulsory, removing the courtsH discretion to stay proceedings previously available.

çollowing the recent amendments to the IAA, the 6ommonwealth Parliament has further 
entrenched the use of A‘R processes by passing the 6ivil ‘isputes Resolution (ill 2011 
)6thC. Bhe purpose of the (ill is to •ensure that, as far as possible, parties take •genuine stepsH 
to resolve a civil dispute before proceedings are commenced in the çederal 6ourt or the 
çederal jagistrates 6ourt.H Bhe (ill provides a non-exhaustive list of examples of •genuine 
stepsH which includes participation in arbitration, mediation or direct negotiations. Bhe (ill 
is an explicit recognition by Parliament that litigation should be a last resort in resolving 
disputes, rather than the Srst port of call.
Institutional arbitration in Australiaq A6I6A
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Bhe Australian 6entre for International 6ommercial Arbitration )A6I6AC is AustraliaHs premier 
international arbitration institution. çollowing the successful launch of the A6I6A Arbitration 
Rules )A6I6A RulesC in 200/, A6I6A has recently revised its Txpedited Arbitration Rules 
)A6I6A Txpedited RulesC, which were Srst published in late 200$. Bhe A6I6A Txpedited Rules 
aim to •provide arbitration that is Juick, cost effective and fair, considering especially the 
amounts in dispute and complexity of issues or facts involvedH )article F.1 of the A6I6A 
Txpedited RulesC. çurther, A6I6A have adopted an opt-in approach for these rules, reJuiring 
parties to explicitly select them )rather than the A6I6A RulesC in their arbitration agreement.

joreover, A6I6A has updated its Arbitration Rules to include a set of •emergency arbitratorH 
provisions, which are found in schedule 2. Bhese new provisions enable the appointment 
of an •emergency arbitratorH in arbitrations that have commenced under the A6I6A Rules 
but have not yet had a tribunal appointed. Bherefore, by accepting A6I6A arbitration, 
parties accept not only arbitration according to the A6I6A Rules, but also to be bound 
by the emergency rules and any decision of an emergency arbitrator. Bhe power of the 
emergency arbitrator applies to all arbitrations conducted under A6I6A Rules, unless the 
parties expressly opt out of it in writing.

Also included in recent amendments to the A6I6A Rules are new provisions for •Application 
for Tmergency Interim jeasures of ProtectionH. Bhese provisions, also found in schedule 2, 
provide that the emergency arbitrator may grant any interim measures of protection on an 
emergency basis that he or she deems necessary and on such terms as he or she deems 
appropriate. Euch emergency interim measures may take the form of an award or of an order 
and must be made in writing and contain the date when it was made and reasons for the 
decision. Bhese emergency procedures generally following the same approach as the A6I6A 
Rules on interim measures and will not pre&udice a partyHs right to apply to any competent 
court for interim measures.

(oth these provisions came into force on 1 August 2011 and it is hoped that these provisions 
will provide businesses with a prompt and eOcient option for obtaining urgent interlocutory 
relief in their cross-border disputes before an arbitral tribunal is constituted.

Yn 2 jarch 2011, the International Arbitration Regulations 2011 )6thC came into force, 
prescribing the A6I6A as the sole default appointing authority competent to perform the 
functions under article 11)FC and 11)KC of the jodel Law that deal with the appointment of 
arbitrators. Bhis means that A6I6A will, from time to time, be asked to appoint arbitrators 
to international arbitrations seated in Australia, where the parties have not agreed upon 
an appointment procedure or where their appointment procedure fails. Bhis landmark 
development removes the reJuirement for parties to commence proceedings in one of the 
Etate or Berritory Eupreme 6ourts or in the çederal 6ourt to have an arbitrator appointed 
under the IAA.

Giving effect to A6I6AHs appointment as sole appointing authority, A6I6A adopted the A6I6A 
Appointment of Arbitrators Rules 2011 in jarch 2011 that establish a streamlined process 
through which a party can apply to have an arbitrator appointed to a dispute seated in 
Australia. A board comprising representatives of the Attorney General, the 6hief 8ustices 
of the :igh 6ourt and çederal 6ourt, the President of the Australian (ar Association, the 
President of the Law 6ouncil of Australia and other industry representatives will oversee the 
appointment process. A6I6A has ensured that the process can happen eOciently and that 
a nomination can be made without delay.
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In April 200V, the Australian jaritime and Bransport Arbitration 6ommission )AjBA6C was 
oOcially launched by A6I6A. Nith approximately 12 per cent of world trade by volume either 
coming into or going out of Australia by sea, this will pave the way for Australia to take a 
leading role in domestic and international maritime law arbitration. AjBA6 is committed to 
using the A6I6A Txpedited Arbitration Rules for maritime proceedings conducted under its 
auspices.

jost recently, A6I6A entered into a cooperation agreement with the Australian International 
‘isputes 6entre )AI‘6C, from which it operates at a new venue in Eydney. Bhe AI‘6 was 
established in 2010 with the assistance of the Australian government and the government of 
the Etate of Uew Eouth Nales. Bhe centre houses leading A‘R providers, which, in addition 
to A6I6A, include the 6hartered Institute of Arbitrators Australia, AjBA6 and the Australian 
6ommercial ‘isputes 6entre )A6‘6C. Bhe AI‘6 provides state-of-the-art hearing facilities 
that are eJuipped with audio-visual conferencing eJuipment.
Primary sources of arbitration law

Legislative powers in Australia are divided between the 6ommonwealth of Australia, as the 
federal entity, and six states. çurthermore, there are two federal territories with their own 
legislatures.

jatters of international arbitration are governed by the IAA which, as mentioned above, has 
recently undergone a revision to incorporate the 2004 jodel Law. Bhe jodel Law provides 
for a Dexible and arbitration-friendly legislative environment, granting parties ample freedom 
to tailor the procedure to their individual needs. Bhe adoption of the jodel Law does of 
course also provide users with a high degree of familiarity and certainty as to the operation 
of those provisions, making it an attractive choice.

Bhe IAA supplements the jodel Law in several respects. ‘ivision F, for example, contains 
provisions on the partiesH right to obtain subpoenas, reJuiring a person to produce certain 
documents or to attend examination before the arbitral tribunal. Nhile these provisions 
apply unless the parties expressly opt-out, there are other provisions such as those dealing 
with conSdentiality or consolidation of proceedings which only apply if the parties expressly 
opt-in. Another helpful provision is section 1Z, which clariSes the meaning of the term •public 
policyH for the purpose of articles FK and F4 of the jodel Law.

Part II of the IAA implements AustraliaHs obligations as a signatory to the Uew ’ork 
6onvention on the Recognition and Tnforcement of çoreign Arbitral Awards 1Z/$ )Uew ’ork 
6onventionC. Australia has acceded to the Uew ’ork 6onvention without reservation and it 
extends to all external territories. Australia is also a signatory to the I6EI‘ 6onvention, the 
implementation of which is contained in part I9 of the IAA.

‘omestic arbitration has traditionally been a matter of state law and is governed by the 
relevant 6ommercial Arbitration Acts )6AAC of each state or territory where the arbitration 
takes place. çollowing amendments made in 1Z$K and 1ZZF, the 6AAs of the states and 
territories are largely uniform and are commonly referred to as the •5niform ActsH. As 
mentioned above, the 6AAs are currently undergoing signiScant reforms.

Bhe Uew Eouth Nales government was the Srst state to enact new legislation with the 
passage of the 6ommercial Arbitration Act 2010 )UENC, which came into force on 1 Yctober 
2010. Bhis was followed by Basmania with the enactment of the 6ommercial Arbitration 
Act 2011 )BasC in 8une 2011. (oth Acts are based on and supplement the 2004 jodel Law 
and apply to domestic commercial arbitrations constituted by an arbitration agreement. 
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çollowing suit, Eouth Australia, Nestern Australia, the Uorthern Berritory and recently 9ictoria 
have introduced 5niform 6ommercial Arbitration (ills. Bhe Australian 6apital Berritory and 
;ueensland are the only Australian states and territories yet to introduce the (ill.

In the following paragraphs, any reference to the •5niform ActsH is therefore a reference to 
the 6AAs of all states and territories except Uew Eouth Nales and Basmania. Reference to 
the newly enacted Uew Eouth Nales and Basmanian 6ommercial Arbitration Acts will be 
referred to as the •new 6AAsH.
Arbitration agreements

çor international arbitrations in Australia, both the jodel Law and the Uew ’ork 6onvention 
reJuire the arbitration agreement to be in writing. Nhile article II)2C of the Uew ’ork 
6onvention states that an •agreement in writingH shall include an arbitral clause in a contract 
or an arbitration agreement signed by both parties or contained in an exchange of letters 
or telegrams, the jodel Law is more expansive in its deSnition. Article V of the jodel Law 
provides that an •arbitration agreement is in writing if its content is recorded in any form that 
provides a record of the agreement, whether or not the arbitration agreement or contract has 
been concluded orally, by conduct, or by other meansH. 5nder the IAA, the term •agreement 
in writingH has the same meaning as under the Uew ’ork 6onvention.

Eimilarly, domestic arbitrations under both the 5niform Acts and the new 6AA reJuires an 
arbitration agreement to be in writing. :owever, in contrast to the 5niform Acts, the new 6AA 
adopts the more expansive deSnition contained in article V of the jodel Law. Additionally, 
the new 6AA provides that an arbitration agreement can be evidenced through electronic 
communication or in an exchange of statements of claim and defence, or incorporated by 
reference in a contract to any other document containing an arbitration clause.

In the landmark decision of 6omandate jarine 6orp v Pan Australia Ehipping )2004C ç6Aç6 
1Z2, the çederal 6ourt conSrmed its position that an arbitration clause contained in an 
exchange of signed letters is suOcient to fulSl the written reJuirement. :owever, as the 
çederal 6ourt of Australia pointed out in its decision in Eeeley International Pty Ltd v Tlectra 
Air 6onditioning (9 )200$C ç6A 2Z, ambiguous drafting may still lead to unwanted results. In 
that case, the arbitration clause included a paragraph providing that nothing in the arbitration 
clause would prevent a party from •seeking in&unctive or declaratory relief in the case of a 
material breach or threatened breachH of the agreement. Bhe çederal 6ourt interpreted that 
paragraph to mean that the parties intended to preserve their right to seek in&unctive or 
declaratory relief before a court. Bhe court was assisted in its interpretation by the fact that 
the agreement also included a &urisdiction clause.

5nder Australian law, arbitration agreements are not reJuired to be mutual. Bhey may confer 
a right to commence arbitration to one party only )see PjB Partners v Australian Uational 
Parks W Nildlife Eervice )1ZZ/C :6A F4C. Eome standard form contracts, particularly in the 
construction industry and the banking and Snance sector, still make use of this.
Eeverability of the arbitration agreement

Australian courts acknowledge the notion of severability of the arbitration agreement from 
the rest of the contract. Bhere is authority from the :igh 6ourt of Australia in relation 
to domestic arbitrations suggesting that the notion of severability does not apply in 
circumstances where there is a dispute concerning the initial existence of the underlying 
contract or the arbitration agreement itself )see 6odelfa 6onstruction v Etate Rail Authority 
)UENC )1Z$2C 1KZ 6LR FFVC. :owever, this issue has been resolved at least in Uew Eouth 
Nales. In çerris v Plaister )1ZZKC FK UENLR KVK, it was held that the arbitrator may determine 

Australia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

that the relevant contract was void ab initio, as long as there was a general consensus. 
:owever, an arbitrator may not possess &urisdiction to determine a claim that no arbitration 
agreement has in fact been concluded. In those circumstances, the arbitrator will usually 
ad&ourn the arbitration proceedings pending the courtHs determination of the issue.

In contrast, for international arbitrations, article 14)1C of the jodel Law expressly provides 
that the tribunal may also consider ob&ections as to the existence of the arbitration 
agreement.
Etay of proceedings

Provided the arbitration agreement is drafted widely enough, Australian courts will stay 
proceedings in face of a valid arbitration agreement. çor domestic arbitrations that operate 
under the 5niform Acts, section /F)2C provides that a stay application must be made before 
the party has delivered pleadings or taken any other steps in the proceedings, other than the 
Sling of an appearance, unless it is with the leave of the court. In contrast, section $ of the 
new 6AA gives greater primacy to the arbitration agreement. Eo long as there is an arbitration 
agreement which is not null or void, inoperative or incapable of being performed, the court 
must refer the parties to arbitration. Bhere is no scope for the court to exercise discretion 
not to enforce an arbitration agreement.

çor international arbitrations, Australian courts support the autonomy of international 
arbitration and will stay court proceedings in the presence of a valid arbitration agreement 
broad enough to cover the dispute, if the sub&ect matter of the dispute is arbitrable )section 
V)2C of the IAAC. Applications for stay are limited to those types of arbitration agreements 
listed in section V)1C of the IAA. Bhe primary purpose of this section is to ensure that a stay of 
proceedings is not granted under the Uew ’ork 6onvention for purely domestic arbitrations. 
Pursuant to section V)/C of the IAA, courts will refuse a stay only if they Snd the arbitration 
agreement is null, void, inoperative, or incapable of being performed. Bhe courts may impose 
such conditions as they think St in respect of the order to stay court proceedings.

Eimilarly, article $ of the jodel Law mandates a stay of proceedings where there is a valid 
arbitration agreement. A party must reJuest the stay before making its Srst substantive 
submissions. Although the issue of the relationship between article $ of the jodel Law and 
section V of the IAA has not been deSnitively settled by the courts, the prevailing opinion 
among arbitration practitioners is that a party can make a stay application under either of the 
two provisions )this also seems to be the position of the çederal 6ourt in Ehanghai çoreign 
Brade 6orporation v Eigma jetallurgical 6ompany )1ZZ4C 1FF çLR K1VC.

Bhe IAA is expressly sub&ect to section 11 of the 6arriage of Goods (y Eea Act 1ZZ1 )6thC, 
which renders void an arbitration agreement contained in a bill of lading or similar document 
relating to the international carriage of goods to and from Australia, unless the designated 
seat of the arbitration is in Australia.

çurthermore, there are statutory provisions in AustraliaHs insurance legislation )section KF of 
the Insurance 6ontracts Act 1Z$K )6thC and section 1Z of the Insurance Act 1Z02 )UENCC 
that render void an arbitration agreement unless it has been concluded after the dispute has 
arisen. A decision by the Uew Eouth Nales Eupreme 6ourt clariSed that this limitation applies 
to both insurance and reinsurance contracts ):I: 6asualty W General Insurance Limited )in 
liJuidationC v Nallace )2004C UENE6 11/0C. A similar provision is also contained in section 
V6 of the :ome (uilding Act 1Z$Z )UENC.
Arbitrability
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Bhe issue of which disputes are arbitrable has not yet been fully resolved. Particularly 
in relation to competition, bankruptcy and insolvency matters, courts have occasionally 
refused to stay proceedings - without expressly holding that these matters are inherently 
not arbitrable. Instead, most court decisions have considered whether the scope of the 
arbitration agreement is broad enough to cover such a dispute )see, for example, A6‘ Bridon 
Inc v Bridon Australia )2002C UENE6 $Z4C in respect of claims arising under the 6orporations 
Act 2001 )6thC.

6onsiderations such as these commonly arise in relation to the 6ompetition and 6onsumer 
Act 2010 )6thC, )formally known as the Brade Practices Act 1ZVK )6thC )BPACC, AustraliaHs 
competition and consumer protection legislation. In I(j Australia v Uational ‘istribution 
Eervices )1ZZ1C 22 UENLR K44, the Uew Eouth Nales 6ourt of Appeal held that certain 
consumer protection matters under the BPA are capable of settlement by arbitration. çurther, 
the Uew Eouth Nales Eupreme 6ourt in çrancis Bravel jarketing v 9irgin Atlantic Airways 
)1ZZ4C FZ UENLR 140, and the çederal 6ourt in :i-çert v Miukiang jaritime 6arriers )1ZZ$C 
1/Z ALR 1K2, conSrmed that disputes based on misleading and deceptive conduct under 
section /2 of the BPA are arbitrable.

:owever, in Petersville v Peters )NAC )1ZZVC ABPR K1-/44 and Alstom Power v Traring Tnergy 
)200KC ABPR K2-00Z, the çederal 6ourt took a slightly different position. It held that disputes 
under part I9 of the BPA for anti-competitive behaviour are more appropriately dealt with by 
the court, irrespective of the scope of the arbitration agreement. Bhese decisions show that 
courts may be reluctant to allow the arbitrability of competition matters and may seek to 
preserve the courtsH &urisdiction to hear matters that have a public dimension.

An increasingly common issue faced by the courts is that which arises when multiple claims 
are brought by one party, only some of which are capable of settlement. Eo far the courts 
have approached this issue by staying court proceedings only for those claims it considers 
capable of settlement by arbitration )see :i-çert v Miukiang jaritime 6arriers )1ZZ$C 1/Z 
ALR 1K2C.
Bhird parties

Bhere are very limited circumstances in which a third party who is not privy to the arbitration 
agreement may be a party in the arbitral proceedings. Yne situation in which this can occur 
is in relation to a parent company where a subsidiary is bound by an arbitration agreement, 
though this exception is yet to be Snally settled by Australian courts. Bhere is, however, 
authority suggesting that a third party can be bound by an arbitration agreement in the case 
of fraud or where a company structure is used to mask the real purpose of a parent company 
)see Eharrment Pty Ltd v YOcial Brustee in (ankruptcy )1Z$$C 1$ ç6R KKZC.

:owever, under the revised IAA, courts now have the power to issue subpoenas for the 
purpose of arbitral proceedings, reJuiring a third party to produce to the arbitral tribunal 
particular documents or to attend for examination before the arbitral tribunal )section 2F)FC 
of the IAAC.

Eimilarly, under the new 6AA, a party may obtain a court order compelling a person to 
produce documents under section 2VA. Bhe 5niform Acts allow parties to approach the 
court to obtain subpoenas, to reJuire a person to attend for examination before the arbitrator, 
or to produce documents to the arbitrator. Bhese powers remain, but a party now reJuires 
approval of the arbitral tribunal before approaching the court )section 2VA)20C of the new 
6AAC.
Bhe arbitral tribunal
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AddniRoEeRo aRM Gpa,ircaoinR nm abtiobaonbs

Australian laws impose no special reJuirements with regard to the arbitratorHs professional 
JualiScation,  nationality  or  residence.  :owever,  arbitrators  must  be  impartial  and 
independent. Article 12 of the jodel Law reJuires arbitrators to disclose any circumstances 
likely to give rise to &ustiSable doubts as to their impartiality or independence. Bhis 
duty continues throughout the arbitration. Bhe revised IAA )article 1$AC supplements the 
&ustiSable doubt test reJuired by article 12)1C and )2C of the jodel Law by stating that a 
&ustiSable doubt as to the arbitratorHs impartiality or independence only exists if •there is a 
real danger of bias on part ofH the arbitrator.

Nhere the parties fail to agree on the number of arbitrators to be appointed, section 4 of the 
5niform Acts and section 10 of the new 6AA provides for a single arbitrator, and article 10 
of the jodel Law for a three-member tribunal, to be appointed. Bhe appointment process 
for arbitrators will generally be provided in the institutional arbitration rules, or within the 
arbitration agreement itself. çor all other circumstances, article 11 of the jodel Law and the 
new 6AA, and section $ of the 5niform Acts prescribe a procedure for the appointment of 
arbitrators.

Nhere the parties  have not  agreed upon an appointment  procedure or  where their 
appointment procedure fails, parties are able to seek the appointment of arbitrators for 
international arbitrations from A6I6A in its capacity as sole appointing authority. Bhis 
provides parties with a timely and cost effective means of appointing arbitrators as they do 
not to resort to the courts. Pursuant to article 11)/C of the jodel Law, any appointment made 
by A6I6A is unreviewable by a court, further reducing the potential for delays or increased 
costs. A6I6A also has more experience and knowledge of arbitrators than the courts such 
that it is best placed to appoint an appropriate person.

çurthermore, the emergency arbitrator provisions found in schedule 2 of the A6I6A Rules 
enable the appointment of an emergency arbitrator in arbitrations commenced under the 
A6I6A Rules but before the case is referred to an arbitral tribunal. Bhe emergency procedure 
calls for A6I6A to use its best endeavours to appoint the emergency arbitrator within 
one business day of its receipt of an application for emergency relief. Bhe arbitrator will 
be selected to the extent possible from A6I6AHs panel of arbitrators, based on his or her 
expertise and immediate availability. Nhile the Rules make no provision for the parties 
themselves to choose the emergency arbitrator, they do not preclude A6I6A from appointing 
a person selected by the parties.

It should be noted that the arbitration law in Australia does not prescribe a special procedure 
for the appointment of arbitrators in multiparty disputes. If multiparty disputes are likely 
to arise under a contract, it is advisable to agree on a set of arbitration rules containing 
particular provisions for the appointment of arbitrators under those circumstances, such as 
the A6I6A Arbitration Rules )article 11C.
Pn2eb nm abtiobaonb on aco as EeMiaonby cnRci,iaonb nb noheb RnR-abtioba, iRoebEeMiabS

Like the 5niform Acts, the new 6AA contains provisions under section 2V‘ to facilitate 
med-arb, a process whereby an arbitrator may act as a mediator or conciliator or other 
•non-arbitral intermediaryH

in order to try and resolve the dispute. jed-arb may occur if the arbitration agreement 
provides for it or the parties have consented to it. 5nder the new 6AA, an arbitrator who 
has acted as a mediator in mediation proceedings that have been terminated may not 
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conduct subseJuent arbitration proceedings in relation to the dispute, unless all parties to 
the arbitration consent in writing )section 2V‘)KC of the new 6AAC.
Iha,,eRHe nm abtiobaonbs

çor arbitrations under the IAA, a party can challenge an arbitrator if circumstances exist 
that give rise to &ustiSable doubts as to the arbitratorHs impartiality and independence. Bhis 
standard has also been applied in domestic arbitrations )Gascor v Tllicott )1ZZVC 1 9R FF2C.

Bhe parties are free to agree on a procedure for challenging arbitrators. çailing such 
agreement, article 1F)2C of the jodel Law prescribes the procedure. Initially the party must 
submit a challenge to the tribunal, but may then apply to a competent court if the challenge 
has been re&ected )article 1F)FC of the jodel LawC.

çor domestic arbitrations the courts have exclusive &urisdiction to remove arbitrators. 
Pursuant to section KK of the 5niform Acts, any party can make an application to the court 
to remove an arbitrator or umpire where it is satisSed that there has been misconduct by 
the arbitrator undue inDuence has been exercised in relation to the arbitrator or an arbitrator 
is unsuitable or incompetent to deal with the particular dispute. Also, its involvement in the 
appointment of an arbitrator does not bar a party from later alleging the arbitratorHs lack of 
impartiality, incompetence or unsuitability for the position )section K/ of the 5niform ActsC.

jirroring the provisions in the IAA,  under the new 6AA, it  will  be harder to remove 
arbitrators because of a perceived lack of independence and impartiality, as any challenge 
to an arbitrator will need to demonstrate that there is a •real dangerH that the arbitrator is 
biased )section 12 of the new 6AAC. Bhis replaces the previous test, which reJuired only a 
•reasonable apprehension of biasH to be established.
jiati,ioS nm abtiobaonbs

(oth the 5niform Acts, at section /1, the new 6AA, at section FZ and the IAA, at section 2$, 
provide that arbitrators are not liable for negligence in respect of anything done or omitted to 
be done in their capacity as arbitrators. (ut they remain liable for fraud. Bhis is also reDected 
in article KK of the A6I6A Arbitration Rules. Bhere are no known cases where an arbitrator 
has been sued in Australia. In addition, an entity that appoints, or fails or refuses to appoint, 
a person as an arbitrator is also not liable in relation to the appointment if it acted in good 
faith )section 2$)2C of the IAAC.
Bhe arbitral procedure

Bhe principle of party autonomy is generally held in high regard by Australian tribunals. As a 
result of this, arbitral procedure tends to vary signiScantly according to the particulars of the 
dispute and the needs of the parties involved.

5nder Australian law, parties are generally free to tailor the arbitration procedure to their 
particular needs, as long as they comply with fundamental principles of due process and 
natural &ustice. Party autonomy is a fundamental principle of the 5U6IBRAL jodel Law and, 
sub&ect to certain mandatory reJuirements, parties are free to determine the procedure to 
govern the arbitration )article 1Z of the jodel LawC. Bhe most signiScant limitation on party 
autonomy is the reJuirement of article 1$ of the 5U6IBRAL jodel Law that the parties be 
treated with eJuality, and be afforded a reasonable opportunity of presenting its case. Bhis 
cannot be derogated from by the partiesH agreement and applies to domestic arbitrations as 
well as to international arbitrations.

Bhe relevant law governing procedure for international arbitrations is the IAA. Bhe procedural 
provisions of the IAA are not extensive, and largely accommodate party autonomy by 
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operating on an opt-out basis. çor domestic arbitration, the relevant legislation in Uew Eouth 
Nales and Basmania are the new 6AAs and the 5niform Acts operate domestically in all 
other Australian states.
6ourt involvement

Australian courts have a strong history of supporting the autonomy of arbitral proceedings. 
6ourts will generally interfere only if speciScally reJuested to do so by a party or the tribunal, 
and only where the applicable law allows them to do so.

Bhe courtsH powers under the jodel Law and therefore the IAA, are very restricted. :owever, 
courts mayq

7 grant interim measures of protection )article 1V8C3

7 appoint arbitrators where the parties or the two party-appointed arbitrators fail to 
agree on an arbitrator )articles 11)FC and 11)KCC3

7 decide on a challenge of an arbitrator if so reJuested by the challenging party )article 
1F)FCC3

7 decide, upon reJuest by a party, on the termination of a mandate of an arbitrator 
)article 1KC3

7 decide on the &urisdiction of the tribunal, where the tribunal has ruled on a plea 
as a preliminary Juestion and a party has reJuested the court to make a Snal 
determination on its &urisdiction )article 14)FCC3

7 assist in the taking of evidence )article 2VC3 and

7 set aside an arbitral award )article FK)2CC.

In addition to those functions prescribed in the jodel Law, courts have additional powers 
speciSed under provisions of the IAA. Bhese include, for example, the power to issues 
subpoenas pursuant to section 2F of the IAA, as discussed above.

Nith regard to domestic arbitration, courts have some additional powers. 5nder the 5niform 
Acts, courts have discretion to stay proceedings )section /FC, as well as power to review an 
award for errors of law )section F$C and to issue subpoenas )section 1VC upon application 
by a party.

Bhe new 6AA provides much more limited grounds for &udicial intervention. Eection / makes 
it clear that there is no scope for the court to intervene except in circumstances provided for 
under the Act, these includeq

7 where there is a failure to agree on the appointment of an arbitrator, the court may 
appoint an arbitrator at the reJuest of a party3

7 deciding on a challenge to an arbitrator3

7 terminating the mandate of an arbitrator who is unable to perform the arbitratorHs 
functions3

7 reviewing an arbitral tribunalHs decision that it has &urisdiction3 and

7 making orders in relation to the costs of an abortive arbitration.

Party representation
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Bhere are much greater Dexibilities with regard to legal representation in international 
arbitrations than there are in domestic arbitrations. 5nder section 2Z)2C of the IAA, a party 
may either represent itself or choose to be represented by a duly-JualiSed legal practitioner 
from any legal &urisdiction or, in fact, by any other person it chooses.

çor domestic arbitrations, the reJuirements are more restrictive. Eection 20)1C of the 5niform 
Acts sets out a comprehensive list of circumstances and reJuirements under which a party 
may be represented in arbitral proceedings. Nhile the provision is broad enough to also allow 
representation by a foreign legal practitioner in certain circumstances, representation by a 
non-legal practitioner is very limited.

jirroring the IAA, section 2KA of the new 6AA provides no restrictions on representation 
allowing parties to be represented by another person of their choice. Bhere is no eJuivalent 
provision in the jodel Law.
6onSdentiality of proceedings

In  the  past  Australian  courts  have  taken  a  somewhat  controversial  approach  to 
conSdentiality of arbitral proceedings. In the well known decision in Tsso Australia Resources 
v Plowman )1ZZ/C 1$F 6LR 10, the :igh 6ourt of Australia held that while arbitral proceedings 
and hearings are private in the sense that they are not open to the general public, that does 
not mean that all documents voluntarily produced by a party during the proceedings are 
conSdential. In other words, conSdentiality is not inherent in the fact that the parties have 
agreed to arbitrate. :owever, the court noted that it is open to the parties to agree that 
documents are to be kept conSdential.

Bhe new IAA now includes provisions dealing in detail with the conSdentiality of different 
aspects of the arbitration proceedings )sections 2F6-G of the IAAC. In particular, the 
provisions deal with circumstances in which conSdential information may be disclosed and 
the process for such disclosure, as well as the power of the courts and the tribunal to allow or 
prohibit disclosure under certain circumstances. Eince these provisions operate on an opt-in 
basis, it is advisable to agree to their application in the arbitration agreement if conSdentiality 
is to be preserved.

Bhe 5niform Acts contain no conSdentiality provisions, therefore the common law position 
will apply to domestic arbitrations seated in states and territories that have not yet enacted 
the new 6AA. In contrast, the new 6AA contains provisions )section 2VT to 2VçC prohibiting 
the disclosure of conSdential information about arbitral proceedings, except in limited 
circumstances )identical to those circumstances provided for under the IAAC and where the 
parties have agreed otherwise. ‘omestic courts are also empowered to review orders of the 
arbitral tribunal prohibiting or allowing the disclosure of conSdential information.
Tvidence

Tvidentiary procedure in Australian arbitrations is largely inDuenced by the common law 
system. Arbitrators in international and domestic arbitration proceedings are not bound by 
the rules of evidence, and may determine the admissibility, relevance, materiality and weight 
of the evidence with considerable freedom )article 1Z)2C of the jodel Law and of the new 
6AA, and section 1Z)FC of the 5niform ActsC.

Although arbitrators en&oy great freedom in the taking of evidence, in practice arbitrators 
in international proceedings will often refer to the I(A Rules on the Baking of Tvidence 
)I(A RulesC. Bhe A6I6A Arbitration Rules also suggest the adoption of the I(A Rules in the 
absence of any express agreement between the parties and the arbitrator.

Australia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2012/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2012


RETURN TO IlpTjpTg

Bhe situation is slightly different with regard to domestic arbitrations. ‘espite the liberties 
conferred by section 1Z)2C of the new 6AA and section 1Z)FC of the 5niform Acts, many 
arbitrators still conduct arbitrations in a manner not dissimilar to court proceedingsq namely, 
witnesses are sworn in, examined and cross-examined. Uevertheless, there has been some 
development lately, and more arbitrators are adopting procedures that suit the particular 
circumstances of the case and allow for more eOcient proceedings.

çor arbitrations under the jodel Law and the new 6AA, article 2V allows an arbitrator to seek 
the courtHs assistance in the taking of evidence. In such case, a court will usually apply its 
own rules for the taking of evidence.
Interim measures

Nith regard to arbitrations under the jodel Law, the arbitral tribunal is generally free to 
make any interim orders or grant interim relief as it deems necessary in respect of the 
sub&ect matter of the dispute. Article Z states that it is not incompatible with the arbitration 
agreement for a party to reJuest, before or during arbitral proceedings, interim measures 
from a court and for a court to grant such measures. Eince the 2004 jodel Law has been 
incorporated into the IAA the position with respect to the courtsH power to grant interim 
measures in support of foreign arbitration has been clariSed. Article 1V8 of the jodel Law 
now states that a court has the power to order interim measures •irrespective of whether 
àthe seat… is in the territory of this EtateH. Likewise, courts now also have the power to enforce 
interim measures issued by a foreign arbitral tribunal )article 1V: of the jodel LawC.

5nder section 1K of the 5niform Acts, the arbitrator has the freedom to conduct the 
arbitration as he or she sees St. In particular, section 2F allows the arbitrator to make interim 
awards unless the partiesH intention to the contrary is expressed in the arbitration agreement. 
çurthermore, section KV confers on the court the same powers to make interlocutory orders 
for arbitral proceedings as it has with regard to court proceedings.

Bhe new 6AA contains detailed provisions dealing with interim measures in Part KA. Bhe 
added advantage of the new 6AA is that there will be a mechanism for the recognition and 
enforcement of interim measures by the courts. Bhe courts will be obliged to enforce an 
interim measure granted in any state or territory, except in limited circumstances. çurther, 
the parties may ask the court to order interim measures in relation to arbitration proceedings. 
Bhe new 6AA makes clear that it is not incompatible with an arbitration agreement for a party 
to reJuest an interim measure of protection from a court.
çorm of the award

Bhe proceedings are formally ended with the issuing of a Snal award. Ueither the jodel Law 
nor the 5niform Acts prescribes time limits for delivery of the award. :owever, there are 
certain form reJuirements that awards have to meet. According to article F1 of the jodel 
Law, an award must be in writing and signed by at least a ma&ority of the arbitrators. It must 
contain reasons, state the date and place of the arbitration and be delivered to all parties to 
the proceedings. Bhis date will be relevant for determining the period in which a party may 
seek recourse against the award.

Bhe form reJuirements for domestic awards are similar. Bhe award needs to be in writing, 
signed and contain reasons )section F1)1C of the new 6AA and section 2Z of the 5niform 
ActsC. Although there is no express reJuirement for the award to state the date and place 
of the arbitration, it is recommended to do so. Bhe parties may also choose for the award 
to be delivered orally, with a subseJuent written statement of reasons and terms by the 
arbitrator )section 2Z)2C of the 5niform ActsC. Nith regard to the content of the award, there 
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are currently no restrictions as to the remedies available to an arbitrator. Nhether the award 
of exemplary or punitive damages is admissible, however, is yet to be tested in Australia.

Bhere are no statutory time limits in either domestic or international proceedings for the 
making of an award. Nhere the arbitration agreement itself contains a time limit to this effect, 
a court would have the power to extend the time limit with regards to domestic proceedings 
)section K$)1C of the 5niform ActsC. Bhe effect of such a time limit in jodel Law proceedings 
is not settled. 5nder article F2 of the jodel Law and the new 6AA, delays in rendering an 
award do not result in the termination of the arbitral proceedings. Instead, one option is for 
a party to apply to a court to determine that the arbitrator loses his mandate )article 1K)1C of 
the jodel Law and the new 6AAC, on the basis that he is •unable to perform his function or 
for any other reason fails to act without undue delayH.

5nder article 2Z of the jodel Law and the new 6AA, any decision of the arbitral tribunal 
shall be made by a ma&ority of its members. In contrast, the 5niform Acts provides that the 
decision of a presiding arbitrator shall prevail if no ma&ority can be reached )section 1/C. Bhe 
jodel Law and the new 6AA allows a similar power of the presiding arbitrator, though only 
with regard to procedural matters )article 2Z of the jodel Law and the new 6AAC.
Recourse against award

jost important to a party that is unhappy with the outcome of the arbitration is whether it 
is possible to appeal or set aside the award. Bhe only available avenue for recourse against 
international awards is to set aside the award )article FK)2C of the jodel LawC. Bhe grounds 
for setting aside an award mirror those for refusal of enforcement under the Uew ’ork 
6onvention, and basically reJuire a violation of due process or a breach of public policy. 
Bhe term •public policyH in article FK of the jodel Law is JualiSed in section 1Z of the IAA 
and reJuires some kind of fraud, corruption or breach of natural &ustice in the making of the 
award. Bhe jodel Law does not contemplate any right to appeal for errors of law.

Bhe 5niform Acts allows for broader means to challenge an award. An appeal to the Eupreme 
6ourt is possible on any Juestion of law )section F$)2CC with either the consent of all parties 
or where the court grants special leave )section F$)KCC. :owever, the Eupreme 6ourt will 
not grant leave unless it considers the determination of the Juestion of law concerned 
to substantially affect the rights of one or more parties to the arbitration agreement. 
çurthermore, the court must be satisSed that there is a manifest error of law on the face 
of the award or strong evidence exists that the arbitrator made an error of law and that 
the determination of that Juestion may add substantially to the certainty of commercial 
law )section F$)/C of the 5niform ActsC. Guidance as to how a court might interpret these 
provisions can be taken from Giles v GRE 6onstructions )2002C $1 EAER /V/ and Pioneer 
Ehipping v (BP Bioxide )1Z$2C A6 V2K, though in some regards the latter case has been 
criticised in more recent decisions.

In the recent decision in Gordian Runoff Limited v Nestport Insurance 6orporation )2010C 
24V ALR VK, the Uew Eouth Nales 6ourt of Appeal held that arbitral tribunals are not obliged 
to provide reasons that meet the standard expected of the &udiciary. Bhis decision represents 
a signiScant departure from previous authority, which reJuired arbitrators to be held to 
the standard of reasons of &udges )Yil (asins Ltd v (:P (illiton Ltd )200VC 9E6A 2//C. 
çrom a practical perspective, this decision limits the grounds for challenging an award and 
recognises the importance of Snality and eOciency in arbitration. 6urrently on appeal to the 
:igh 6ourt, the outcome of this decision will necessarily affect the application of the new 
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6AA, and the standard of reasons reJuired under the 5niform Acts for the &urisdictions in 
which they remain in force.

5nder section K0 of the 5niform Acts, all the aforementioned rights to appeal may be 
excluded by the parties by way of an exclusion agreement, sub&ect to the limitations set out in 
section K1 of the 5niform Acts. çurther recourse is available under section K2 of the 5niform 
Acts in the form of setting aside the award on the grounds that the arbitrator misconducted 
the proceedings or the award has been improperly procured.

Nith regard to the position in Uew Eouth Nales and Basmania, section FK of the new 6AA 
allows for an award to be set aside on identical grounds as article FK of the jodel Law. 
Additionally and in contrast to the IAA, section FKA of the new 6AA allows an appeal of the 
award under limited circumstances. An appeal on a Juestion of law is only possible with the 
leave of the court or if the parties agree to the appeal before the end of the appeal period. 
çurther, the court must be satisSed that all of the following reJuirements are satisSedq

7 the determination of the Juestion will substantially affect the rights of one or more of 
the parties3

7 the Juestion is one which the arbitral tribunal was asked to determine3

7 the decision of the tribunal on the Juestion is obviously wrong )or is one of general 
public importanceC3 and

7 despite the agreement of the parties to resolve the matter by arbitration, it is &ust and 
proper in all the circumstances for the court to determine the Juestion.

Tnforcement

Yften, the most crucial moment for a party that has obtained an award is the enforcement 
stage. Australia has acceded to the Uew ’ork 6onvention without reservation. It should be 
noted, however, that the IAA creates a Juasi-reservation in that it reJuires a party seeking 
enforcement of an award made in a non-6onvention country to be domiciled in, or to be 
an ordinary resident of, a 6onvention country. Eo far no cases have been reported where 
this reJuirement was tested against the somewhat broader obligations under the Uew ’ork 
6onvention, and given the ever-increasing number of 6onvention countries, the likelihood 
that this reJuirement will become of practical relevance is decreasing.

Eection $ of the IAA implements AustraliaHs obligations under article 9 of the Uew ’ork 
6onvention and provides for foreign awards to be enforced in the courts of a state or 
territory as if the award had been made in that state or territory and in accordance with the 
laws of that state or territory. :owever, section $ of the IAA only applies to awards made 
outside Australia. çor awards made within Australia, either article 2/ of the jodel Law for 
international arbitration awards, or section F/ of the new 6AA or section FF of the 5niform 
Acts for domestic awards, applies.
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