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Global Arbitration Review is delighted to publish The Asia-Pacirc AbtiobaoinR vewie2 01ff, 
one of a series of special reports that deliver business-focused intelligence and analysis 
designed to help general counsel, arbitrators and private practitioners to avoid the pitfalls 
and seize the opportunities of international arbitration. Like its sister reports The AbtiobaoinR 
vewie2 nm ohe AEebicas and The upbndeaR aRM liMMHe uasoebR AbtiobaoinR vewie2, The 
Asia-Pacirc AbtiobaoinR vewie2 provides an unparalleled annual update - written by the 
experts - on key developments.

In preparing this report, Global Arbitration Review has worked exclusively with leading 
arbitrators and legal counsel. It is their wealth of experience and knowledge - enabling them 
not only to explain law and policy, but also to put theory into context - which makes the report 
of particular value to those conducting international business in the Asia-PaciSc region today.

Global Arbitration Review would like to thank our contributors, specialists in arbitration 
across the Asia-PaciSc region, who have made it possible to publish this timely regional 
report.

Although every effort has been made to provide insight into the current state of domestic and 
international arbitration across the Asia-PaciSc region, international arbitration is a complex 
and fast-changing Seld of practice, and therefore speciSc legal advice should always be 
sought.

Eubscribers to Global Arbitration Review will receive regular updates on changes to law and 
practice throughout the year.
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Bhe information contained in this report is indicative only. Law (usiness Research is not responsible 
for any actions )or lack thereofC taken as a result of relying on or in any way using information contained 
in this report and in no event shall be liable for any damages resulting from reliance on or use of this 
information. 6opyright 2004 - 202V Law (usiness Research
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uRobn:LcoinR
The KnRnLbatOe jLsoice Ibnlo
Supreme Court of Victoria

6ommercial arbitration in the Asia-PaciSc region is Nourishing. Bhe last year has seen 
phenomenal growth in the number of disputes initiated, as well as in the monetary sums in 
dispute, in both domestic and international arbitration. Looking critically at the year in review, 
the impact of the global Snancial crisis predominates. Indeed, it is more probable than not 
that we have only seen the tip of the iceberg in terms of the disputes that will inevitably 
surface. Yowever, it must necessarily be the case that clients and practitioners operating in 
the region were satisSed at the time of entering into commercial contracts - for the most 
part, well before this economic climate arose or was anticipated - that dispute resolution 
by arbitration was fair, eHcient, and enforceable. qhat we see now are the very positive 
results of a variety of steps taken to promote and encourage conSdence in arbitration, which 
necessarily relies on mutual conSdence and consent as its basis.

Bhe surge in arbitration can be partially attributed to developing and industrialising 
populations in the region, and the conse‘uent increase in business opportunities and 
ensuing disputes. ’evertheless, the positive impact that established arbitral &urisdictions 
in the Asia-PaciSc region, particularly Eingapore and Yong Wong, have had cannot be 
understated. Bhese factors have fostered a positive view of the desirability of resolving 
disputes by commercial arbitration, beyond the international imperative of using arbitration 
to secure international enforceability under the ’ew 7ork 6onvention. Arbitration is not, 
however, without its critics. Bhere is, at least, an ever-developing interest internationally in 
conciliation and mediation, which follows very dramatic growth in the use of these processes 
domestically. ’onetheless, if the current crop of arbitration cases is handled adroitly and 
expertly, with eHcient procedures and minimum delay and expense, arbitration will serve its 
clients well, and it can be expected that the number of disputes referred to arbitration in the 
future will continue to increase substantially.

Euccess in this respect is, of course, not only dependent on arbitrators and arbitration 
practitioners. Bhe whole process must be well supported by arbitral institutions and, 
importantly, the courts. All concerned must play their part in maintaining the ‘uality of arbitral 
processes and outcomes, and in reducing delay and expense. 6ourts, whether they be 
supervising or enforcing, must understand and support arbitration in all these respects. Bhis 
is particularly important in an atmosphere of concern, internationally and domestically, at 
the incidence of delay and expense. Bhis is demonstrated by the inclusion of new provisions 
in the 2010 revision of the K’6IBRAL Arbitration Rules, which expressly provide that arbitral 
tribunals must avoid Funnecessary delay and expenseM )article 1:.1C, and a new provision 
granting a supervisory function to the designated appointing authority over the FOees and 
expenses of arbitratorsM )article V1C.

In this introduction, I brieNy explore the statistics evidencing and, at least in part, explaining 
the basis of this recent growth,  as well  as the signiScant efforts of individuals and 
organisations, public and private, to encourage and develop arbitration. Bhese include efforts 
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by the &udiciary to create and promote the services of specialist lists and &udges, signiScant 
legislative changes, and development of new rules, services and education programmes 
by arbitral institutes and centres. 9odernisation and reform of this kind has occurred 
in Australia, Yong Wong and Eingapore, for example. Arbitrators, arbitration practitioners, 
arbitral institutes, governments and courts involved or interested in arbitration should, whilst 
there is momentum, utilise the opportunity to bolster and reinforce both domestic and 
international arbitral regimes. Arbitration users should also play their part.

(ooks such as Bhe Asia-PaciSc Arbitration Review prompt and encourage us to reNect 
upon the state of the broader arbitral landscape. Bhis allows us valuable insight into the 
longer-term trends and developments across the region that are too easily overlooked in 
the day-to-day bustle of an individualMs arbitral practice and &urisdiction-speciSc concerns. 
6areful analysis and extrapolation of these comparative trends also allows us to make, 
with e‘ual measures of trepidation and conSdence, predictions about the future shape of 
arbitration globally. Bhe picture now emerging seems clear3 the future of arbitration, as with 
world economic growth, is Asia.
Etatistics

Bhe statistics referred to below provide a brief summary of what is canvassed in greater 
detail in this yearMs Asia-PaciSc Arbitration Review.1 8verall, the data show the increased 
incidence of arbitral cases in both established and developing arbitral &urisdictions.
gnRK CnRK

Bhe Yong Wong International Arbitration 6entre )YWIA6C handled 4V5 dispute cases. 8f these, 
V25 were arbitration related3 ;05 international arbitrations and 120 domestic arbitrations. 
Bwenty-nine cases were fully administered by the YWIA6 in accordance with its rules, up 
from 12 in 200J.
ShiRa

In mainland 6hina, the 6hina International Tconomic and Brade Arbitration 6ommission 
)6ITBA6C had 1,VJ2 cases, a 14 per cent increase from the previous year. 8f these, [40 were 
international in nature, a slight increase on the previous year.

Bhe (ei&ing Arbitration 6ommission )(A6C had 1,J;0 cases, a decrease from 20[: in the 
previous year, which, according to its annual report, was mainly due to the decline in the 
number of group proceedings instituted. Bhe (A6Ms international caseload increased by over 
[0 per cent, from the previous year, to :2. Yowever, 2[ of these cases faced problems3 ten 
awards were revoked by courts] eight cases re-arbitrated] and seven were not enforced by a 
court. Although this was a small minority of the total cases heard, the problems encountered 
in 2005 were the highest ever recorded for the (A6.
Cnbea

Bhe Worean 6ommercial Arbitration (oard )W6A(C registered ;1J cases in 2005, representing 
a 21 per cent increase compared with 200J. Eeventy-eight international cases were 
registered - a 44 per cent increase on the previous year.
IUAS

Bhe Eingapore International Arbitration 6entre )EIA6C handled 140 new cases in 2005, 
representing a 40 per cent increase on the previous year, and almost doubling the average 
rate of growth in new cases over the last Sve years. EIA6 administered cases grew to 11V, 
an extraordinary 40 per cent increase on the previous year.
Legislation
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Bhere has been signiScant legislative activity in the region. Perhaps most prominently, 
the governments of Australia, Eingapore and Yong Wong, independently reviewed their 
respective arbitration legislation. Bhese efforts were aimed at updating, modernising and 
clarifying existing arbitration law and practice, as well as promoting the individual &urisdiction 
as an attractive seat for future arbitrations.
ydMaoiRK aRM EnMebRisaoinR

As a result of its review, Australia chose to adopt the ma&ority of the 2004 amendments to 
the Knited ’ations 6ommission on International Brade Law )K’6IBRALC 9odel Law )9odel 
LawC, bringing it into line with Eingapore and Yong Wong. All three &urisdictions now have 
provisions largely consistent with the 2004 9odel Law, including provisions for designating 
a prescribed appointing authority and governing the grant of interim measures. Yowever, all 
&urisdictions have opted out of article 1:( of the 9odel Law, which allows an arbitral tribunal 
to grant ex parte interim orders.

Bhe recent legislative reviews and legislative changes in all three &urisdictions have not only 
clariSed the substantive arbitral law to make arbitration more eHcient and attractive, but 
have also sought to overcome some problems in relation to arbitral practice and perceptions 
with respect to the substantive and procedural law applicable. Bhe revised International 
Arbitration Act in both Australia and Eingapore came into effect on 4 Duly 2010 and 1 Danuary 
2010, respectively. It is envisaged that Yong Wong will also bring its revised legislation into 
effect by the end of ’ovember 2010.
lnwiRK on2abMs a pRioab: abtiobaH beKiEe

All Australian states and territories agreed to adopt the 9odel Law to govern domestic 
arbitrations. qhen this change is enacted throughout the country, commercial arbitration in 
Australia will be governed by a unitary regime, pursuant to the provisions and intent of the 
9odel Law. Bhis will substantially assist in building expertise, knowledge and skills under the 
9odel Law and arbitration generally, in and among Australian practitioners and the &udiciary. 
In a similar vein, the Yong Wong Arbitration (ill of 2005, expected to be enacted and to 
commence in ’ovember 2010, also provides for a unitary regime, removing the distinction 
between domestic and international arbitrations. Eingapore, however, continues to maintain 
a distinction between domestic and international arbitrations, the former operating under 
the Arbitration Act )chapter 10C, and the latter under EingaporeMs International Arbitration Act 
)chapter 1V;AC. ’onetheless, EingaporeMs domestic Arbitration Act relies heavily on 9odel 
Law provisions, and thus the provisions of the domestic Act are largely similar to those of 
the international Act.
The soaRMabM nm abtiobaH beasnRsG DnbMiaR vpRnmm

8n 1 April 2010 the ’ew Eouth qales 6ourt of Appeal handed down a decision in Gordian 
Runoff v qestport Insurance 6orporation U 8rs /2010Z ’Eq6A [:. Bhis decision set aside 
the Srst instance &udgment delivered on 2; April 2005. Bhe case was decided pursuant 
to the 6ommercial Arbitration Act 15JV )’EqC, which has since been superseded by the 
6ommercial Arbitration Act 2010 )’EqC. Bhe court held that the trial &udge had erred by 
Snding both a Fmanifest errorM and Fstrong evidence of an error of lawM pursuant to the 15JV 
Act, holding instead that that there was no obvious or prima facie case that the arbitrators 
were wrong on a ‘uestion of law. Bhe court overturned the trial &udgeMs decision in relation to 
the standard of reasoning re‘uired to the extent that he had followed the jictorian 6ourt of 
Appeal decision in 8il (asins v (YP (illiton /200:Z jE6A 2[[. Bhe court found the decision 
of the jictorian 6ourt of Appeal, insofar as it held that arbitrators should provide the same 
level of reasoning as that expected of a &udge, was Fplainly wrongM.
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8n ; Eeptember 2010 the Yigh 6ourt of Australia granted leave to appeal from the decision 
of the ’ew Eouth qales 6ourt of Appeal in Gordian Runoff v qestport Insurance 6orporation 
U 8rs /2010Z ’Eq6A [:. Bhis will allow the Yigh 6ourt to rule determinatively on the extent of 
reasoning that an arbitrator must engage in to avoid a challenge on a point of law pursuant 
to the provisions of the domestic 6ommercial Arbitration Act. Bhe appeal is expected to 
be heard early in 2011, and will Snally reconcile the position between the appellate courts 
and across Australia. Given that the provision for reasoning is broadly consistent in both the 
15JV and 2010 Act, this decision will be of importance under AustraliaMs new unitary arbitral 
regime, which is to be enacted in all other Australian states and territories. In the meantime, 
the jictorian Eupreme 6ourt, in Bhoroughvision Pty Ltd v Eky 6hannel Pty Ltd /2010Z jE6 1;5, 
has taken a narrow view of the extent of the principle established with respect to arbitratorMs 
reasons in the 8il (asins case.
uRmnbceEeRo aRM ohe waHiMio: nm mnbeiKR abtiobaH a2abMs

8n 5 April 2010, the Eingapore Yigh 6ourt in $enmark Ekibstekniske Wonsulenter A?E I 
Likvidation )$EWC v Kltrapolis ;000 Investments Ltd /2010Z EGY6 10J considered the validity 
of a foreign arbitral award in enforcement proceedings. Bhe plaintiff, $EW, applied for leave 
to enforce an arbitral award, which the defendant resisted. Bhe defendant argued that 
enforcement should be refused as $EW could not satisfy the evidentiary provisions of the act, 
which re‘uire the production of an arbitration agreement under which the award purports to 
have been made )section ;0)1C)bCC. Bhe defendant also argued, pursuant to section ;1)2C)bC 
of the IAA )which is modelled on article j)1C)aC of the ’ew 7ork 6onventionC, that the 
arbitration agreement was not valid under the law applicable to it. Bhe court dismissed both 
arguments. It found that at the evidentiary stage, as the grounds for refusing enforcement 
are contained in other provisions, the court engages only in a formalistic or mechanistic 
examination, and does not delve into the substance of the award. As a result, $EW had 
produced a suHcient copy of the arbitration agreement, based on the decision in Aloe jera 
of America, Inc v Asianic Oood )EC Pte Ltd /2004Z ; ELR)RC 1:V. In relation to the validity 
argument, the court found that the agreement was valid under the law it was sub&ect to. 
6onse‘uently, leave to enforce the award was granted.

In Etrandore Invest A?E U ors v Eoh Wim qat /2010Z EGY6 1[1, the plaintiffs sought leave 
to enforce a foreign award. Bhe defendant re‘uested a stay on enforcement, pending the 
resolution of a suit earlier Sled challenging the arbitration award. Bhe court was satisSed 
that the formal re‘uirements of the Eingapore International Arbitration Act were made out, 
but expressed some doubt about the mechanistic process the court had earlier endorsed in 
Aloe jera and $EW, noting that this approach was not consistent with the Tnglish 6ourt of 
Appeal decision in $allah Tstate and Bourism Yolding 6ompany v Bhe 9inistry of Religious 
Affairs, Government of Pakistan /2005Z Tq6A 6iv :[[ )$allahC )which was upheld on appeal 
in /2010Z KWE6 V4C. It was noted by the court that sometimes FbadM arbitration awards were 
handed down, and it thus may not always be appropriate to only undertake a formalistic 
examination of the documents. Aloe jera and $EW still represent the law as it currently 
stands in Eingapore. Yowever, $EW has been appealed to the 6ourt of Appeal, which might 
possibly vary the approach adopted by the Eingapore courts.
ApsobaHiaR SnEEebciaH Jisdpoes SeRobe

Tarly August 2010 saw the opening of the e‘uivalent Australian facility to 9axwell 6hambers 
in Eingapore, the Australian International $isputes 6entre, based in Eydney. Ounded by 
the Australian and ’ew Eouth qales governments and Australian 6entre for International 
6ommercial Arbitration )A6I6AC, it offers modern purpose-built hearing facilities akin to its 
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counterpart in Eingapore, and also houses leading A$R providers in Australia - including 
A6I6A, the Australian (ranch of the 6hartered Institute of Arbitrators and Australian 
6ommercial $isputes 6entre )A6$6C. It is envisaged that other Australian states will also 
follow suit, acting in con&unction through a FgridM of coordinated centres throughout Australia 
to offer services to domestic and international clients alike.
ApsobaHiaR ASUSA LpMiciaH NiaisnR SnEEiooee nR cnndebaoinR iR abtiobaoinR

Bhe A6I6A Dudicial Liaison 6ommittee was established in late 8ctober 2010. Bhis committee 
is chaired by a former chief &ustice of the Yigh 6ourt of Australia, the Yon 9urray Gleeson 
A6. Bhe committee includes the &udges hearing arbitration-related cases from the Eupreme 
6ourts and the Oederal 6ourt of Australia, as well as representatives from A6I6A. It aims 
to promote uniformity in the rules and procedures relating to arbitration in Australia - 
particularly concerning the enforcement of arbitration agreements and awards, as well as 
the appointment of arbitrators, and the provision of interim measures or other assistance in 
support of arbitration.
IdeciaHiso abtiobaoinR Hisos

In Danuary 2010,  the Eupreme 6ourt of jictoria created a specialist  arbitration list, 
which I manage. Bhe arbitration list hears all arbitration-related cases, both domestic 
and international, and provides a 2V-hour service for urgent applications. In August 2010, 
(ombayMs Yigh 6ourt also announced the creation of a court dedicated to arbitration-related 
applications. In 6hina, a similar practice has arisen where a lower court decision not to 
enforce an award is, in practice, automatically referred to a higher court to review, and if 
not enforced it must, conse‘uently, be reviewed by the Eupreme PeopleMs 6ourt. All of these 
efforts are aimed at ensuring that specialisation in the resolution of arbitral disputes leads 
to consistent and predictable outcomes in line with global arbitration &urisprudence and 
international conventions and obligations.
Arbitration Rules
yWSUTvAN vpHes

K’6IBRAL published a 2010 version of its Arbitration Rules, replacing the rules of 15:4. Bhe 
2010 Rules involve largely procedural amendments to clarify and update the original rules 
in light of the developments in both arbitral best practice and technology in the intervening 
period. Bhis is most clearly seen in the recognition and regulation of &oinder and multi-party 
disputes, the Ffuture-prooSngM of the provisions relating to service and communication, and 
the myriad of procedural amendments to enhance arbitral eHciency.

Bhe 2010 Rules offer a greater degree of FinstitutionalisationM, which is controversial given 
that the K’6IBRAL Rules are intended to apply to ad hoc arbitrations not governed by 
an arbitral institution. Bhis is seen in the greater role of appointing authorities, increased 
disclosure re‘uirements for arbitrators, and the immunity of arbitrators and appointing 
authorities from liability. Bhis increasing codiScation will no doubt assist in overcoming 
the most egregious procedural breaches and tactical delays. Yowever, it may be that the 
increased regulation provided for in the revised rules may be seen as conNicting with partiesM 
reasons for choosing to employ ad hoc arbitration3 simplicity, Nexibility and untrammelled 
party autonomy )this freedom, paradoxically, giving rise to the very problems the revised 
rules seek to solveC. 8verall, the revised rules do strike a careful balance between innovation 
and stability and should serve the international community well - both the private sector and 
governments, the latter through the use of the revised rules for bilateral investment treaty 
arbitration )(IBC. It is likely that some of the changes made in the revised K’6IBRAL Rules 
will be replicated in the rule sets of arbitral institutes and centres in the region.
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IUAS vpHes

EIA6 published the fourth edition of its rules, effective from 1 Duly 2010, replacing the 
previous edition of its rules, published in 200:. Bhe revisions include3 a new Fexpedited 
procedureM for cases below a certain value, or where there is exceptional urgency] the transfer 
of certain powers from the registrar to the arbitral tribunal, including, for example, the 
power to determine the arbitral seat where the parties cannot agree] and a new Femergency 
arbitratorM procedure, to assist parties re‘uiring urgent relief before the constitution of an 
arbitral tribunal.
NSUA URMia vpHes

8n 1: April 2010, the L6IA India Rules commenced operation. Bhe provisions of these 
rules are of particular signiScance, given the increasing reliance on arbitration as a 
dispute resolution mechanism in India.  Bhe rules aim to assist  in  creating a viable 
local alternative dispute resolution mechanism, by attempting to overcome perceived 
unwarranted interference in the arbitral process by the &udiciary. As a result, L6IA India 
did not select ’ew $elhi as the default seat in its 9odel Arbitration 6lause. Bhe seat was 
intentionally omitted] under the L6IA India Rules, parties agreeing to arbitrate must always 
make a conscious choice of seat location. It is envisaged the seat will, more often than 
not, be outside India )with some hearings possibly being heard in India where desiredC 
to minimise the scope for unwarranted &udicial involvement with arbitrations and arbitral 
awards. qhether this approach will have the desired effect, particularly when conse‘uential 
enforcement proceedings need to be taken in the Indian courts, remains to be seen. 
’evertheless these developments must be seen as innovative and desirable, particularly 
having regard to the very signiScant size and importance of the Indian economy and India 
as a trading nation.
6onclusion

Attracting arbitral custom is often framed as a zero-sum game3 whatever one &urisdiction 
gains in terms of caseload is thought of as coming at the expense of others. Yowever, 
recent growth across the region has acted both to reinforce the leading role of arbitral 
stalwarts, as well as assisting in the development and growth of smaller institutes and 
arbitral &urisdictions. It thus appears that a &urisdictionMs self-interest may coincide with the 
mutual interest of other &urisdictions, which are traditionally seen as competitors. Bhat is to 
say, arbitration in the region is best served by emphasising the mutually beneScial aspect 
of supportive regional arbitral &urisdictions3 every &urisdiction in the region beneSts from a 
demonstrated understanding of the particularities and nuances of the international arbitral 
regime, and a strong regional enforcement environment. Bhis supportive environment has 
been reinforced by the positive and proactive measures implemented by governments in 
the region, as well as the encouraging moves by the &udiciary and arbitral bodies. 9uch of 
what occurs in the next few years, particularly the way in which current arbitral disputes 
are handled, will inNuence the next generation of arbitration in the region. Bo a large extent 
this will depend on which &urisdictions are in practice, and perceived to be, supportive of 
arbitration. Bhis is not to suggest an overzealous deference to arbitration is necessitated. 
In the long run, the &urisdictions that stand to offer most will be those that offer support 
for arbitration, within the framework of a certain, consistent and predictable enforcement 
environment, with close adherence to the rule of law.
’otes
1
All references are to 2005 Sgures, unless otherwise indicated.
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Dustice 6roft practised extensively in property and commercial law and was an arbitrator 
and mediator  in  property,  construction and commercial  disputes,  domestically  and 
internationally. Ye was an Institute of Arbitrators and 9ediators )IA9AC grade 1 arbitrator )the 
highest gradingC, a member of the IA9A Australian and international panel of commercial 
arbitrators, a member of the Australian 6entre for International 6ommercial Arbitration 
)A6I6AC, the Eingapore International Arbitration 6entre )EIA6C and the Asia PaciSc Regional 
Arbitration Group )APRAGC panels of international arbitrators] and has represented APRAG 
at the Knited ’ations 6ommission on International Brade Law )K’6IBRALC International 
Arbitration qorking Group Eessions from 200[ until 2010. Dustice 6roft is presently a 
member of the Yague 6onference on Private International Law qorking Group on 6hoice 
of Law in International 6ontracts.

Dustice 6roft is also a life fellow of IA9A, a life fellow of A6I6A and a &udicial fellow of 
A9I’!. Ye was a fellow of the 6hartered Institute of Arbitrators and a member of the London 
6ourt of International Arbitration )L6IAC. Ye was the IA9A national president )155:-2000C 
and was an IA9A national councillor and IA9A vice president until his appointment. Dustice 
6roft was the treasurer, a director and a fellow of A6I6A. Ye was an accredited mediator 
under the Australian ’ational 9ediator Accreditation Eystem )and a jictorian (ar and IA9A 
accredited mediatorC and a sessional member, jictorian 6ivil and Administrative Bribunal. 
Ye is the author, or co-author, of leading texts in the property, e‘uity, leasing, securities 
and commercial law Selds and of numerous articles and conference papers on commercial 
arbitration )domestic and internationalC and property and commercial law sub&ects. Dustice 
6roft is an ad&unct professor of law, $eakin Kniversity, 9elbourne. Ye was appointed senior 
counsel in 2000 and holds (Tc, LL( and LL9 degrees from 9onash Kniversity, 9elbourne, 
and a Ph$ from the Kniversity of 6ambridge.

Dustice 6roft is now a &udge of the 6ommercial 6ourt in the jictorian Eupreme 6ourt and 
also the &udge in charge of its 6ommercial Arbitration List, domestic and international.

Supreme Court of Victoria
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giEho ao ohe fR: nl ohe 
TLRReO nb ohe giEho nl aR 
?Rcn4iRE TbaiRy
AYap Thn4as
London Court of International Arbitration (India)

In the previous edition of this publication, I provided an overview of the state of the law and 
practice of arbitration in India and the need for reforms. In this edition, I attempt to give 
an update on latest developments, with special emphasis on the reforms that are currently 
under way.
Bhe economic miracle

2010 has been a year in which the strength of the Indian economy has forcefully reasserted 
itself, having expanded by J.J per cent in the last reported ‘uarter, with analysts predicting 
that its growth rate could overtake 6hinaMs by 201;, if not before.1 It is also predicted that, in 
the next decade, the Indian economy could treble in size from the current KE@1.V trillion.

(y way of illustration, (loomberg has reported that car sales in India grew by ;0 per cent 
in 2010, causing car manufacturers to introduce waiting lists for the Srst time in almost a 
decade.2

Bhese statistics and predictions paint a picture of an optimistic nation, reNected in IndianMs 
topping the latest world consumer conSdence index.;

(esides being a ma&or investment destination, there has also been a visible trend of greater 
participation by Indian corporates in the global economy. Bhe past couple of years have 
been witness to a small but signiScant number of Indian companies ac‘uiring businesses 
overseas. 9ahindra U 9ahindraMs recent agreement to buy WoreaMs Esanyong 9otors and 
telecoms giant (harti-AirtelMs ac‘uisition of the African operations of !ain Belecom are &ust 
two cases in point.
Bhe road to legal sector reform

Given the staggering ;V million cases pending in the various courts in India, and the 
not-too-happy A$R scene, the case for reform in the Indian legal sector has never been 
clearer or more urgent.

FIt is my dream that India should emerge as a hub of international arbitrationM,V said the 
former law minister of India, $r YR (hardwa&. Yis successor, $r jeerappa 9oily, building on 
his predecessorMs dreams, has initiated a slew of &udicial reforms, and has set an ambitious 
timeline of Sve years to transform the Indian legal scene.

Bhe 6ommercial 6ourts Amendment (ill, 2005, has been introduced in parliament to create 
special divisions in high courts to deal exclusively with commercial disputes above a certain 

Light at the End of the Tunnel or the Light of an Oncoming
Train? Txplore on dAv

https://globalarbitrationreview.com/authors/ajay-thomas?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2011
https://globalarbitrationreview.com/organisation/london-court-of-international-arbitration-india?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2011
https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2011/article/light-the-end-of-the-tunnel-or-the-light-of-oncoming-train?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2011


RETURN TO I?JTfJTM

threshold value. Bhe (ill has been passed by the lower house of parliament )Lok EabhaC and 
is pending in the upper house of parliament )Ra&ya EabhaC. In Dune 2010, the government 
introduced the ’ational Litigation Policy, 2010, which aims, inter alia, to reduce government 
litigation in courts and the average time for cases from 1[ years to three years.

8n the arbitration front, in a strong vote of conSdence in institutional arbitration, the $elhi 
Yigh 6ourt established the $elhi Yigh 6ourt Arbitration 6entre )$A6C in late 2005, with a view 
to promoting the use of institutional arbitration, and to easing the huge backlog of cases. Yot 
on the heels of the launch of the $A6, the 6hartered Institute of Arbitrators )6IArbC set up 
its Indian branch, and it is hoped that 6IArb, through its training programmes, will enhance 
in the local arbitration scene global arbitration best practices, and will help to create a larger 
pool of locally available arbitrators.

In  April  2010,  the  9inistry  of  Law released  a  6onsultation  Paper  on  the  proposed 
amendments to the Indian Arbitration and 6onciliation Act )the ActC, which has, by and large, 
elicited positive reactions from the business and legal communities. Listed below are some 
of the ma&or changes proposed.
Proposed amendments

In a step that would nullify the decisions of the Eupreme 6ourt in jenture Global Tngineering 
v Eatyam 6omputer Eervices Ltd,[ and other similar decisions, which had ruled that part I of 
the Act, which was intended to apply essentially to domestic arbitrations, would also apply to 
arbitrations seated outside India, the consultation paper proposes to restrict the applicability 
of the provisions of part 1 to arbitrations seated in India, except for the provisions relating to 
interim relief )section 5C and assistance of the courts in taking evidence )section 2:C, which 
would also be applicable to international arbitrations.

In the Eaw Pipes case,4 the Eupreme 6ourt had held that if an award is contrary to the 
substantive provisions of the law, or the provisions of the Act, or against the terms of the 
contract, it would be patently illegal and liable to be set aside under section ;V of the Act. 
Addressing these points, it is proposed that the Act be amended to include a provision where 
an arbitral tribunal is obliged to )the word used is FshallMC take into account the terms of the 
contract and trade usages applicable to the transaction.

Bhe Act currently provides for an automatic stay on the enforcement of an arbitration award 
on the mere Sling of an application challenging an award under section ;V. It is proposed to 
make an arbitration award immediately executable on the expiry of the limitation period to 
challenge it, unless a stay order has been passed by the court.

It is also proposed to introduce more comprehensive disclosure standards for arbitrators.

As a part of the public consultative process, L6IA India &oined hands with the government 
and with the International 6entre for Alternative $ispute Resolution )I6A$RC to organise 
a conference in 9umbai in August 2010, to discuss the proposed amendments. Bhe 
conference was one in a series held in various Indian cities.

It is hoped that a draft amendment (ill, incorporating the feedback and ideas raised during 
the consultative process will be introduced in the upcoming session of parliament.

Bhe launch of the L6IA India Arbitration Rules In April 2010, at a conference held in 9umbai, 
L6IA India launched its Arbitration Rules. Bhese Rules are to a large extent based on the 
L6IAMs own tried and tested rules, but with changes incorporated to reNect the interface with 
the Indian Act, the practice of arbitration in India and the various &udicial decisions of the 
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Eupreme 6ourt of India. Bhe Rules came into force from 1: April 2010, and are accessible 
on the L6IA India website )www.lcia-india.orgC.

Bhe philosophical keystone to the Rules is article 1V, which places corresponding duties on 
parties and tribunals to ensure proceedings are conducted fairly, eHciently and expeditiously.

Bhe Rules include a number of new provisions aimed at expediting proceedings, which 
provisions may provide a prototype for future rules to be published by the L6IA. Bhese new 
provisions include an express re‘uirement that all prospective arbitrators conSrm their ability 
to devote suHcient time to ensure the expeditious conduct of the arbitration. Ourther, article 
2J.V)bC, a new provision, provides that the tribunal may take into account the conduct and 
cooperation, or non-cooperation, of the parties during the arbitration when determining the 
allocation of costs.

Article  10 of  the Rules gives the power  to  the L6IA 6ourt  to  revoke an arbitratorMs 
appointment if the arbitrator Fdoes not conduct or participate in the arbitration proceedings 
with reasonable diligence, avoiding unnecessary delay or expenseM.

Bhe L6IA India Rules, although directed at parties doing business in and through India, are an 
international set of rules, which are suitable for operation under any system of law, regardless 
of the seat or venue of the arbitration.

Knlike the L6IA Rules, which provide for London as a default seat, the L6IA India Rules do not 
provide for a default seat. In the absence of partiesM agreement, the seat would be determined 
by the L6IA 6ourt, taking into account, inter alia, the partiesM proposals in this regard.

L6IA India has also produced a set of F’otes for ArbitratorsM )also available on its websiteC, 
to provide guidance to arbitrators conducting arbitrations under its Rules, on issues relating 
to independence, impartiality, conSdentiality and the management of time and costs.

L6IA India is pleased to be administering its Srst arbitrations already.
Pro-arbitration approach of the Indian &udiciary

Bhe Indian &udiciary has been, by and large, supportive of arbitration, notwithstanding the 
occasional aberrant decision. Oour cases decided in 2010 are of special note, namely 
(hushan Eteel Ltd v Eingapore International Arbitration 6entre U Anr]: Eumitomo Yeavy 
Industries v 8il U ’atural Gas 6ommission of India]J $ozco India P Ltd v $oosan Infracore 
6o Ltd]5 $enel )Proprietary LimitedC v (harat Tlectronics Ltd.10

In (hushan Eteel, the arbitration clause contained in a series of contracts for the supply 
of coated steel coils, made reference to disputes being referred to arbitration in Eingapore, 
as per international law. Kpon a dispute arising, the second defendant, a $anish company, 
initiated arbitration proceedings at the Eingapore International Arbitration 6entre )EIA6C. Bhe 
plaintiff, (ushan Eteel, then Sled a suit in the $elhi Yigh 6ourt seeking, inter alia, a declaration 
that the arbitration clause in the contract was vague and indeterminate, and hence void 
and incapable of being enforced] and asked that the court issue a permanent in&unction 
restraining EIA6 from continuing the arbitration proceedings.

Bhe $anish company, in response, Sled an application for the re&ection of the application on 
grounds that the court had no &urisdiction to hear the application under the 6ode of 6ivil 
Procedure )6P6C and under section [ of the Indian Arbitration Act. Bhe $elhi Yigh 6ourt 
held that the law applicable to the arbitration was Eingaporean law and, given that the 
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clause clearly provided for Eingapore as the seat of arbitration, the parties had excluded the 
provisions of the Act.

Bhe Eumitomo Yeavy Industries case saw the Eupreme 6ourt, in a well reasoned declaration 
of the law, holding that, if the conclusion of the arbitrator is based on a possible view of the 
matter, the court should not be expected to interfere with the award. It held that an arbitrator 
Fis legitimately entitled to take the view which he holds to be the correct one after considering 
the material before him and after interpreting the provisions of the agreement. If he does so, 
the decision of the arbitrator has to be accepted as Snal and bindingM. It further went on to 
rule that a court, while considering a challenge to an arbitral award, Fdoes not sit in appeal 
over the Sndings and decision of the arbitratorM.

In the recent case of $ozco India, the Eupreme 6ourt refused to intervene in a dispute where 
the arbitration clause made a speciSc reference to arbitration under Worean law, with a seat 
of arbitration in Eeoul. It held that the designation of a foreign seat and an express choice of 
a foreign governing law, amounted to a clear agreement to exclude the operation of part 1 
of the Indian Arbitration Act.

In the $enel case, the Eupreme 6ourt refused to interfere with an arbitration agreement, on 
the ground that the parties had entered into it with full knowledge and understanding of what 
they were agreeing. Bhis case also saw the court sounding a note of caution to public sector 
undertakings )PEKsC, albeit through its obiter dicta Snding, advising PEKs to change their 
practice of nominating their own senior employees as arbitrators.
Light at the end of the tunnel or the light of an oncoming train#

Yaving lived and worked in Eingapore for a few years, prior to taking up my position at L6IA 
India, I have had the privilege of seeing how Eingapore has managed to turn around its legal 
sector to emerge as a legal services hub for Asia, especially in the Seld of arbitration. It will, 
however, re‘uire a Yimalayan effort and dogged determination, backed by strong political 
will, to turn into a living reality, the hope and expectation of successive Indian ministers of 
law that India may itself become a global arbitration hub.

Yowever, for the Srst time in decades, there is an air of expectancy in arbitration circles in 
India] and, for the Srst time, the proposed reforms are backed by solid political will, and, if 
one looks beyond the many contradictions and challenges of India, one cannot but reach an 
optimistic assessment of the future.

Light at the end of the tunnel, for sure*
’otes
1
Eee FIndiaMs surprising economic miracleM, Bhe Tconomist, )2 8ctober 2010C, p5.

2Eee Wartik Goyal FIndiaMs Tconomy Grows 9ost Eince 200:, Adding Pressure on RatesM, ;1 
August  2010,  available  at 
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)accessed on 1[ ’ovember 2010C.
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The vise nl AbtiobaO 
uRsoioLoes iR Asia
IhnRE Qee genRE and ZiR qhiUiaR
Rajah & Tann Singapore

Bhe grand opening of the 9axwell 6hambers on 21 Danuary 2010 has caused a stir in the 
regional and international legal and arbitration scene and once again put the spotlight on 
the rise of arbitration in Asia. Bhe rise of arbitration in Asia is one of the biggest contributing 
factors to the growth of arbitral institutions across Asia. Bhe rise of arbitral institutions in 
Asia is two-fold3 Oirst, there has been a signiScant increase in international and domestic 
arbitration cases submitted to Asian Arbitration Institutes as evidenced in the table below. In 
15J[ the 6hina International Tconomic and Brade Arbitration 6ommission )6ITBA6C handled 
;: cases. In 2005, 6ITBA6 handled [40 cases. A similar trend can be seen in Eingapore 
International Arbitration 6entre )EIA6C where in 2000, it handled a mere ;: cases. (y 2005, 
EIA6 handled 11V international arbitration cases.

Eecond, there has been a proliferation of arbitration institutions across Asia. 8ne will be 
hard pressed to Snd an Asian country without an arbitration institution or an Asian country 
not in the process of setting up an arbitration institution. Bhis paper will study the factors 
that have led to the rise of arbitral institutions in Asia and conduct a review on some of the 
more successful arbitral institutions in Asia, namely, 6hina International Tconomic and Brade 
Arbitration 6ommission )6ITBA6C, Yong Wong International Arbitration 6entre )YWIA6C and 
Eingapore International Arbitration 6entre )EIA6C.
?h: abe AsiaR abtiobaoinR iRsoiopoinRs KaiRiRK dbnEiReRceQ

Oactors that account for this phenomenon can broadly be categorised into three categories3 
Oirst, the rise of arbitration in Asia] second, the growing preference for institutional arbitration 
over self-administered or ad hoc arbitration] and third, in some Asian countries there is no 
clear legal basis for the conduct of ad hoc proceedings.

Eelected statistics of arbitral institutions1

’umber of international cases administered by arbitral institutions

Arbitr- 
al 
instit- 
ution

2000 2001 2002 200; 200V 200[ 2004 200: 200J 2005

6ITBA6 
)6hinaC

[V; [42 V4J V22 V41 V2: VV2 V25 [VJ [40

EIA6 
)Eingap- 
oreC

;: ;5 ;V 2; ;5 25 V: [[ :1 11V
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= - Knavailable statistics.
 _ - YWIA6 does not distinguish between cases administered by them and those that they 
only provide physical services for.

vise nm abtiobaoinR iR Asia

Bhe direct conse‘uence of the rise of arbitration in Asia is that more disputes have been 
submitted to Arbitral Institutes in Asia. In summary, the rise of arbitration in Asia can be 
attributed to the following reasons3

% Arbitration is generally more expedient, less formal and a greater degree of privacy 
and conSdentiality can be observed and en&oyed by the parties.

% Bhe growth of Asian economies and their increased participation in global commerce 
has led to a rise in international commercial disputes and a concomitant growing 
acceptance of arbitration as a form of dispute resolution. qith the increasing 
integration of global markets, the demand accelerates for neutral dispute resolution 
forums that are international in scope yet responsive to diverse users and cultures.

% Inherent  limitations  of  domestic  courts  to  hear  disputes  of  a  complex  and 
industry-speciSc nature.

% Perceived and actual corruption in the local courts )some Asian courtsC also compels 
foreign investors to insist on settling disputes via arbitration.

% 6ulturally, Asians are generally less inclined towards litigation as compared to the 
Americans and Turopeans.

% Arbitral awards are more readily enforceable than court &udgements, pursuant to the 
15[J ’ew 7ork 6onvention on the Recognition and Tnforcement of Ooreign Arbitral 
Awards, which provides for international recognition and enforcement of foreign 
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arbitral awards in over 120 countries worldwide, sub&ect to very limited defences set 
out in the ’ew 7ork 6onvention.

Bhe above-mentioned reasons are some of the factors accounting for the rise of arbitration in 
Asia. Bhe rise of arbitration in Asia can only mean that arbitral institutions will have increasing 
number of cases to administer.
Dbn2iRK dbemebeRce mnb iRsoiopoinRaH abtiobaoinR nweb aM hnc abtiobaoinR

In an institutional arbitration, the arbitration agreement designates an arbitral institution to 
administer the arbitration. Ehould a dispute arise, the parties will submit their dispute to the 
stipulated institution that will intervene and administer the arbitral process as provided by 
the rules of that institution. An ad hoc arbitration is not administered by any institution as the 
arbitration agreement does not specify an arbitral institution. Bhe parties have to determine 
all aspects of the arbitration like the selection and manner of appointment of the arbitral 
tribunal, applicable law, procedure for conducting the arbitration and administrative support 
without assistance from or recourse to an arbitral institution. Ideally, if the parties cooperate 
and facilitate the arbitration, ad hoc arbitration can be more Nexible, cheaper and faster 
than an administered arbitration. It is a popular choice because the parties do not have to 
pay administrative fees to the arbitral institutions, which can be hefty and deemed as an 
unnecessary expenditure. Yowever, practically speaking, it is precisely the fact that parties 
to an arbitration tend to be at odds with one another and are in an acrimonious relationship 
that means they have to resort to arbitration to resolve their dispute. It may be unrealistic to 
expect parties to cooperate and to meet eye to eye when negotiating the rules and agreeing 
on arbitral procedures. Ourthermore, parties may lack the expertise and knowledge to set 
up the arrangements to conduct an ad hoc arbitration. Bhere may be severe conse‘uences 
should misinformed decisions be made pertaining to the procedures, which may hamper the 
arbitration proceedings or even render the arbitral award null and void.

8ne of the main complaints of institutional arbitration is that disputants have to bear 
administration fees to the arbitral institution which tend to be hefty and deemed as an 
unnecessary cost incurred. Yowever, it stands to reason that in most cases, it is well worth 
the money to pay the arbitral institutes to administer the arbitration on behalf of the parties. 
9ore and more commercial parties turn to institutional arbitration over ad hoc arbitration 
because of the many advantages of institutional arbitration possess. Bhe learned Eundra 
Ra&oo cited eight reasons in support of institutional arbitration.2
vedpoaoinR

A perceived advantage of institutional arbitration is the reputation and prestige of the 
institution. It is widely perceived that an arbitral award issued under the name of a well known 
institution is helpful in terms of enforcement.
AbtiobaoinR bpHes

Parties who agree to submit any dispute to arbitration in accordance with the rules of 
a named institution effectively incorporates that institutionMs rules into their arbitration 
agreement. Parties will have a tried and tested set of arbitral rules that provide for the various 
factual situations which may arise in arbitration available to them.
AMEiRisobaoinR

Arbitral Institutions provide trained staff to administer the arbitration. Bhe arbitral institutionMs 
staff will ensure that the important milestones of arbitration are met. Oor instance, to ensure 
that the arbitral tribunal is appointed, that advance payments are made in respect of the fees 
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and expenses of the arbitrators, that time limits are kept in mind and that the arbitration is 
run as smoothly as possible.
IpdebwisinR

6ertain arbitral institutions like the I66 and EIA6 scrutinise an award before it is published to 
the parties, thus ensuring that the reasoning and content of the award deals with all claims 
and counterclaims made by the parties and that the principles of due process have been 
adhered to throughout the course of the proceedings.
FpaHio: nm ohe abtiobaH daReH

International arbitration institutions usually beneSt from vast databases of arbitrators in 
order to assist parties in appointing appropriate arbitrators for the resolution of their dispute. 
Bhe institutions have panels of experienced arbitrators specialising in various specialised 
areas and can appoint a suitable arbitrator well versed in the particular Seld wherein the 
dispute lies.
veEpRebaoinR nm ohe abtiobaH obitpRaH

An important  advantage of  institutional  arbitration  is  that  it  avoids  the  discomfort 
of  the parties  and the arbitral  tribunal  having to  discuss,  agree and Sx the arbitral 
tribunalMs remuneration. 9ost institutions have a mechanism for determining the scale of 
remuneration and collecting from the parties the money from which the arbitral tribunal will 
be paid without directly involving the arbitrators. Bhis means that the arbitral tribunal is able 
to maintain a certain level of material detachment. Bhis has the very deSnite advantage of 
allowing the arbitral tribunal to focus solely on the substance of the case rather than discuss 
with the parties a matter that is personal to them.
IdeeM

In an institutional arbitration, there will be timelines for the exchange of the partiesM pleadings, 
the main hearing and the publication of the Snal award in place. Bhese timelines will guide 
the tribunal and the parties to resolve the dispute expeditiously.
JemapHo dbnceMpbes 

Eome institutional arbitration rules expressly provide for the continuation of arbitration 
proceedings to prevent the proceedings from stopping short in its tracks, even where one 
of the parties defaults during the course of the arbitration. Eome commentators have also 
argued that there is a cultural preference for institutional arbitration in Asia because of a 
preference for administered arbitration as opposed to ad hoc proceedings. In Dapan, for 
example, ad hoc arbitrations are reported to be ‘uite rare, with Dapanese parties preferring 
the more structured arrangements of arbitration before the D66A.; Parties who prefer a 
proper degree of supervision will opt for institutional arbitration.
Wn HeKaH tasis mnb aM hnc abtiobaoinR

In some Asian countries, there lies no legal basis for the existence of ad hoc arbitration. Oor 
instance, in 6hina, there is no clear legal basis for the conduct of ad hoc arbitration. Bhe 
155[ PR6 Arbitration Law re‘uires that all arbitrations be carried out under the auspices of 
a government-sanctioned arbitration commission. Although perhaps not as extreme as in 
6hina, doubts also surround the enforceability and practicality of executing ad hoc arbitration 
agreements in some other Asian &urisdictions.
6hina - 6hina International Tconomic and Brade Arbitration 6ommission )6ITBA6C

Bhe most important arbitral institute in 6hina dealing with foreign-related arbitration is 
6ITBA6. 6ITBA6 was Srst established in 2 April 15[4. 8ver the years, statistics have shown 
a clear upward trend in the number of arbitration cases that 6ITBA6 handles per year. 
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Bhis can be attributed to the increased economic openness of 6hina and its accession to 
the qB8. Bhis has created unprecedented opportunities for trade and investment in 6hina 
and with 6hinese parties. In practice, most 6hinese parties prefer arbitration in 6hina to 
arbitration in a foreign venue. Bhis is due to a variety of factors. Oirst, 6hinese enterprises 
have been and remain relatively inexperienced with arbitration outside 6hina. Yence, there is 
a general reluctance among many 6hinese companies to agree to arbitration outside 6hina 
in contract negotiations. Eecond, standard form printed contracts drafted by 6hinaMs main 
state trading Srms, on the basis of which most of the countryMs international commodity 
trade is conducted, almost always provide for arbitration in 6hina.V

(y and large, 6hinese entities also prefer alternative dispute resolution like arbitration and 
mediation over litigation in court when it comes to resolving conNicts. Bhis preference has 
its roots in the early 6onfucian thinking whereby the great sage said, FIn hearing cases 
I may do as well as the rest. Bhe main ob&ective, however, is to prevent litigation.M Bhis 
preference is reNected in 6ITBA6, where 6ITBA6 uses a Funi‘ue combination of arbitration 
with conciliation.M

Another reason that accounts for the growing popularity of 6ITBA6 is that arbitration at 
6ITBA6 is relatively cheaper as compared to its western counterparts. A 6hinese arbitrator 
remarked, FArbitrators must be organised and must consider how they can cut costs and 
must have a sense of social responsibility to the parties.M A western attorney in 6hina noted, 
FIf you look at the costs of using the I66 and compare it with the costs of using 6ITBA6, there 
is a massive difference.M[

Pursuant to the PR6 Arbitration Law )155[C, 6ITBA6 permits foreign lawyers to represent 
their clients in arbitration proceedings. Bhis practice, coupled with the inclusion of foreign 
specialists on the panel of arbitrators and allowing foreign and international law to be the 
governing law of disputes submitted to 6ITBA6, shows that 6ITBA6 is constantly exposed 
to international norms and also reNects its willingness to follow international legal norms 
where speciSc provisions of 6hinese laws are either unavailable or unclear.4

All these factors have contributed to the growing success of 6ITBA6, making it the busiest 
arbitral institution in Asia.
Yong Wong - Yong Wong International Arbitration 6entre )YWIA6C

Bhe leading arbitral institute in Yong Wong is undoubtedly the YWIA6, which was established 
in 15J[. qhen YWIA6 opened its doors in 15J[, it handled a meager nine cases. In 2005, it 
was reported that it handled 4V5 arbitration cases )both domestic and internationalC. YWIA6 
is widely considered to be the premier destination for cases involving blue-chip clients. Bhere 
are many factors that have contributed to the meteoric success of YWIA6.

Oirst, Yong Wong has one of the most progressive legal regimes for arbitration in the world, 
a well e‘uipped and professionally administered international arbitration centre, a vibrant 
arbitration community with knowledgeable and experienced arbitrators and a prime location 
at the crossroads of trade and commerce in the Asia-PaciSc region.

Yong WongMs proximity to 6hina and the economic integration of the two economies under 
the 6loser Tconomic Partnership Agreement, concluded in 200;, have made Yong Wong 
an ideal venue for arbitration of commercial disputes with international elements. YWIA6 
has become a popular venue for PR6-foreign party arbitration because of the potential 
resistance from the foreign party in having its dispute heard in 6hina. Yence, YWIA6 becomes 
a logical and convenient choice for these foreign parties. Ourthermore, YWIA6 provides for 
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an administered arbitration, which addresses the re‘uirement under the PR6 Arbitration Law 
155[ that all arbitration must be administered and not ad hoc.

Another reason that explains why YWIA6 is gaining in popularity is because YWIA6 offers 
a variety of approaches to resolving disputes, including negotiation, conciliation, mediation 
and arbitration. Parties to arbitration may select domestic rules that provide that a conciliator 
may later act as an arbitrator if conciliation proves to be unsuccessful.:
Eingapore - Eingapore International Arbitration 6entre )EIA6C

EIA6 was incorporated in 1550 and commenced operation in 1551. 8ver the years, the 
EIA6 has seen a steady increase in the number of arbitration cases that it handles. qhile 
6ITBA6 may be the busiest arbitration venue in Asia by volume of cases and YWIA6 is widely 
considered to be the leading arbitration centre in Asia, attracting mainly blue-chip clients, 
many practitioners already recognise that disputes are increasingly gravitating towards 
Eingapore.

9axwell 6hambers, which houses many international arbitration institutions from around the 
world, including the EIA6, provides state-of-the-art hearing facilities and support services. 
As Professor E Dayakumar put it aptly at the grand opening of 9axwell 6hambers on 21 
Danuary 2010, Fqe will be deluding ourselves if we believe that excellent physical facilities 
and infrastructure alone will ensure success in making Eingapore an international arbitration 
hub.M Bhe success of an arbitral institute depends on other intangible and yet more important 
factors and it is with these intangibles that EIA6 has become increasingly successful over 
the years.

Oirst, Eingapore has a robust legal system and a &udiciary that is understanding and 
supportive  of  arbitration.  Eingapore is  constantly  re-examining her  legal  regime on 
arbitrations to ensure that Eingapore is arbitration friendly and stay competitive. In recent 
years, Eingapore has enacted legislative changes to liberalise and update the legal regime 
for arbitration. Bhese includes freedom for foreign lawyers and arbitrators to practise 
arbitration in Eingapore and clarifying the powers of the courts with regard to the granting 
of interim measures in support of foreign arbitrations, and also to introduce a framework for 
authenticating arbitration awards.

Eecond, Eingapore has a well developed business infrastructure and good connectivity by 
air to countries all over the world. In the earlier part of 2010, the Australian government 
announced that it too wanted to be a prime location for resolving disputes involving Asian 
parties and that it would Snance the creation of a modern arbitration centre in Eydney. 
$espite the lower legal and accommodation costs in Eydney compared to Eingapore 
and AustraliaMs perceived neutrality, some commentators are still sceptical on whether a 
Eydney-based arbitration institution aimed at resolving disputes involving Asian parties will 
take off. 6lifford 6hance London partner $enis (rock says3 F7ou generally need to choose an 
arbitration centre that is the most convenient. 7ou need to ask yourself where the witnesses 
are and where itMs easiest to deal with the case. 7ou can spend thousands of pounds &ust 
moving documents and people around.MJ Yence, EydneyMs geographical remoteness from 
Asia may work against its intention to become a prime location for resolving disputes 
involving Asian parties. Bhis accentuates the importance of location and the comparative 
advantage that Eingapore en&oys in terms of geographical location over other countries.

Bhird, Eingapore has a strong pool of lawyers who are skilled in arbitration work, as well as 
international arbitrators of international repute.
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Oourth, EingaporeMs reputation for neutrality and being perceived as being less corrupt than 
other countries in the world is another factor that is contributing to the growth of EIA6. 
In the 2005 6orruption Perception Index,5 Eingapore is ranked third out of 1J0 nations in 
the rankings as being the third least corrupt nation in the world. EingaporeMs reputation for 
neutrality, for instance, not having administrative nexus to 6hina or other nations makes 
it more attractive than YWIA6, the other arbitration powerhouse in Asia. Parties seem to 
feel more comfortable having their disputes resolved in Eingapore, especially when the 
counterparty is 6hinese.
6onclusion

Annop Eingh, director of the I9OMs Asia and PaciSc $epartment, says that, based on expected 
trends, within Sve years, AsiaMs economy will be about [0 per cent larger than it is today and 
be comparable in size to the economies of the Knited Etates and Turope.10 Bhe continued 
growth of Asian economies and the increased participation in global commerce will lead to 
the continued rise of arbitration in Asia. Bhe rise of arbitration in Asia is good news for arbitral 
institutes across Asia because this means more business for them. In order to fully exploit 
the economic beneSts of this phenomenon, arbitral institutes have to constantly upgrade 
their facilities and, more importantly, the country wherein the arbitral institute lies must have 
a robust legal system and a &udiciary that is understanding and pro-arbitration. Bhis would 
re‘uire the collaborative efforts of the arbitral institutes, the &udiciary and the government.
’otes
1
All statistics published here have been obtained from the respective institutions named.

2Eundra Ra&oo FInstitutional and Adhoc Arbitrations3 Advantages and $isadvantages.M

;9ichael D 9oser Arbitration in Asia 2nd Tdition at page xiv.

V9ichael D 9oser Arbitration in Asia 2nd Tdition at page 6YI-[.

[ -
www.allbusiness.com?legal?labor-employment-law-alternative-dispute-resolution?12;JVV[V-1.html.

4www.lexology.com?library?detail.aspx#gX01b10:cb-J;b[-V10:-Ja44-f;c44;4ba4ee.

:F6onciliationM and FmediationM are#two terms that are fre‘uently used interchangeably.

J6hris 6rowe, FEingapore pushes for share of AsiaMs rising arbitration cases.M

5www.transparency.org?policyQresearch?surveysQindices?cpi?2005?cpiQ2005Qtable.

1 0 -
http3??blog-imfdirect.imf.org?2010?04?1[?asiaWe2WJ0W55s-economy-to-grow-by-[0-in-Sve-years?.
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2010 marks the 2[th anniversary of the founding of the Yong Wong International Arbitration 
6entre )YWIA6C. Bo celebrate this occasion, the YWIA6 hosted a series of events in Yong 
Wong during ’ovember 2010, including the YWIA6 2[th Anniversary 6onference, held on 1J 
and 15 ’ovember 2010.

Bhe past 2[ years has seen Yong Wong become an increasingly arbitration popular venue 
for the resolution of international disputes. Indeed, in 2005, the YWIA6 handled 4V5 dispute 
cases3 V25 arbitration cases, 1V0 domain name cases, 1[5 mediations and 1J ad&udications. 
8f the V25 arbitration cases, ;05 )or :2 per centC were international in nature.

In his speech at the 6eremonial 8pening of the Legal 7ear 2010, the secretary for &ustice, 
9r qong 7an Lung, E6, conSrmed that the expansion of Yong WongMs capacity as an 
international arbitration centre Fcontinues to be a prime policy ob&ectiveM. 6iting the high 
number of cases being handled by the YWIA6, the Eecretary for Dustice endorsed Yong Wong 
as being well-placed to serve as a regional hub for international arbitration.

Bhe substantial number of cases being handled by the YWIA6 reNect a number of factors, 
not least the highly respected arbitration regime in Yong Wong, as well as the attitude of the 
local courts, which are very supportive of the arbitration process.

In the context of the latter, recent case authorities highlight the approach taken by the 
Yong Wong courts and the attitude adopted towards international arbitration, as well as the 
continued application of the common law system in Yong Wong following the return of Yong 
Wong to the PR6 on 1 Duly 155:, )after which Yong Wong became a special administrative 
region )EARC of the PR6C.
Recent case authorities
&D geEisdhebe Assnciaoes NNS w JeEncbaoic vedptHic nm SnRKn O [bs ]01f14 0 gCS 87q

Bhe recent 6ourt of Appeal decision in the case involving the $emocratic Republic of the 
6ongo )$R6C, which was handed down in Oebruary 2010, considers the current position in 
Yong Wong )following the handover in 155:C regarding the doctrine of sovereign immunity. 
Bhis case is particularly important in the context of the enforcement of arbitration awards, 
as well as court &udgments, in Yong Wong against foreign states.

Bhe facts of the $R6 case are as follows3 in the 15J0s, a 7ugoslav company, Tnergoinvest, 
entered into contracts to construct a hydroelectric facility and high-tension electric 
transmission lines in the $R6. In connection with these contracts, $R6 entered into certain 
credit agreements with Tnergoinvest under which the $R6 was Snanced by Tnergoinvest for 
a substantial percentage of the cost of the works. Bhese credit agreements incorporated the 
International 6hamber of 6ommerce )I66C arbitration clauses.

Bhe $R6 defaulted on its repayment obligations and, in April 200;, arbitral awards were made 
in Orance and Ewitzerland against the $R6.

OG Yemisphere Associates LL6 )OGYC ac‘uired the beneSt of the I66 awards and sought 
to enforce them against the $R6 in Yong Wong. OGY obtained an ex parte order allowing 
it to enforce the I66 awards as a &udgment of the Yong Wong court. Bhe order &oined as 
defendants a number of Yong Wong limited companies within a consortium of 6hinese 
enterprises, to be restrained from paying KE@10V million out of a sum of about KE@221 
million, which were monies payable to the $R6 as entry fees under a cooperation agreement 
and a &oint venture agreement between the $R6 and the Yong Wong defendants.
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Bhe $R6 applied to set aside the order, claiming immunity from &urisdiction and from the 
process of execution. Reyes D )the &udge currently in charge of the specialist Yong Wong 
construction and arbitration listC set aside both the leave and the in&unctions.1

OGY appealed. Bhe appeal addressed the ‘uestions of whether, inter alia, the law of 
Yong Wong re‘uired application of the doctrine of absolute immunity from &urisdiction and 
execution, as opposed to the restrictive doctrine] and whether by agreeing to refer a dispute 
to arbitration in a ’ew 7ork 6onvention country, to be conducted according to the I66 Rules, 
a foreign state that was not a party to the ’ew 7ork 6onvention waived such state immunity 
from &urisdiction and execution to which it was otherwise entitled.

Sovereign Immunity

In the context of sovereign immunity, there are two schools of thought on the ambit 
of sovereign immunity in public international law, whether in respect of immunity from 
&urisdiction )Srst stageC or immunity from execution )second stageC3

% Fabsolute immunityM3 under this approach, the domestic courts of one state would not 
normally have &urisdiction to ad&udicate upon matters in which another state is named 
as defendant. Bhis is sub&ect only to the exception where the state waives immunity 
before a given tribunal of another state] and

% Frestrictive immunityM3 under the restrictive immunity approach, and in the context of 
immunity from &urisdiction, states do not en&oy immunity from suit where they are 
engaged in transactions of a purely commercial nature. In the context of immunity 
from execution, the test is the use to which the assets are to be put )as opposed to the 
nature of the underlying transactionC. If those assets are to be used for a commercial 
purpose they will not be immune from the process of execution. (y contrast, if the 
assets are for a sovereign or public purpose, they will be immune from the process 
of execution.

(efore Yong WongMs handover back to the PR6 in Duly 155:, Yong Wong followed the 
restrictive approach2 adopted in the Knited Wingdom )KWC. Bhe law on sovereign immunity 
was governed by the KW Etate Immunity Act 15:J )EIAC, as extended to Yong Wong by the 
Etate Immunity )8verseas BerritoriesC 8rder 15:5.

Yowever, upon the PR6Ms resumption of the exercise of sovereignty on 1 Duly 155:, the EIA 
ceased to have effect in Yong Wong.

Bhe ‘uestion that the 6ourt of Appeal had to determine was whether the law in Yong Wong 
on the ‘uestion of sovereign immunity had changed following the handover3 whether the 
law in Yong Wong re‘uired the application of the restrictive approach )in accordance with 
common law principlesC or the absolute approach )as applied under PR6 lawC.

Bhe 6ourt of Appeal held, by a ma&ority,; that following the handover the doctrine of 
restrictive immunity continued to apply in Yong Wong, as it did before the handover in 155:. 
Bhe 6ourt of AppealMs Snding was premised on the following3

% as from 1 Duly 155:, the law of Yong Wong in relation to state immunity from suit 
and from execution could only properly be determined by reference to common law 
principles, on the basis that the Yong Wong courts, from 1 Duly 155:, were to continue 
to apply the common law in the absence of statute]V

%
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customary international law had developed from the principle of absolute immunity 
to that of restrictive immunity, and that this international law had been absorbed into 
the common law under the doctrine of incorporation )and which had not changedC]

% there was no local legislation enacted to replace the EIA as extended to Yong Wong 
to alter the common law position] and

% no national law applied in Yong Wong that gave effect in Yong Wong to the PR6Ms 
stance on sovereign immunity.

Bhis Snding of the 6ourt of Appeal has provided welcome and helpful clariScation of the 
approach to sovereign immunity adopted in Yong Wong after the handover. Bhe ruling is 
particularly signiScant in light of the PR6Ms consistent and une‘uivocal opposition to the 
restrictive doctrine, and adherence to the absolute approach to sovereign immunity.

Tvidence of the PR6Ms longstanding adherence to the doctrine of absolute immunity was 
presented to the 6ourt of Appeal in the form of two letters issued by the 8Hce of the 
6ommissioner of the 9inistry of Ooreign Affairs of the PR6 in the Yong Wong EAR.

In considering the PR6Ms stance on the doctrine of sovereign immunity, the 6ourt of Appeal 
held that3

% in the realm of law with which the 6ourt of Appeal was in this case concerned, there 
was nothing new, whether in Yong Wong or elsewhere, in the practice of presentation 
to the courts of such communication by the executive branch of the government]

% the two 9inistry letters before the 6ourt were directed at the applicable theory rather 
than at a speciSc claim for immunity]

% nonetheless, the 6ourt must still have close regard to the PR6Ms attitude to the 
doctrines of absolute and speciSc immunity][

% no pre&udice4 would, however, be caused to the PR6Ms sovereignty by the Yong Wong 
courts adhering to the common law incorporation of the customary international 
principle of restrictive immunity]

% the 9inistry letters did not suggest that absolute immunity should be applied in the 
Yong Wong courts, which were en&oined to apply the common law in the absence of 
statute. Ourther, in practice the success of the application before the 6ourt did not 
constitute or threaten an infringement of the sovereignty of the PR6] and9

% it was not unreasonable to suppose that were it intended that the Yong Wong 
courts should apply the 6entral PeopleMs GovernmentMs preferred theory of sovereign 
immunity, that intention would be given effect by legislation, which had not happened.

Waiver Of Right To Claim Immunity From Jurisdiction And From Execution

Bhe 6ourt of Appeal also considered whether the $R6 had waived the right to claim immunity 
from &urisdiction and from execution. Bhe 6ourt of Appeal considered whether, on the facts 
of this case, the waiver must be express and Fin the face of the 6ourtM or whether it might be 
implied by submission of the foreign state to an I66 arbitration.

Bhe 6ourt of Appeal held the following3

% as the EIA no longer applied in Yong Wong, Yong Wong had reverted to the common 
law position which re‘uired express waiver]
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% in this respect, waiver by a state could be given in two ways3 )iC either by express 
consent given after a particular dispute had already arisen )the waiver Fin the face of 
the courtMC,: or )iiC by consent given in advance in an international treatyJ between the 
foreign state and the forum state]5

% as such, waiver had to have taken place at the time the court was asked to exercise 
&urisdiction and Fcould not be constituted by, or inferred from, a prior contract to submit 
to the &urisdiction of the court or to arbitration.M]10 and

% moreover, at common law, a waiver of immunity in respect of &urisdiction does not in 
itself imply a waiver of immunity from execution3 a separate waiver is re‘uired.

Finding

Applying the above, the 6ourt of Appeal found, inter alia, that3

% the $R6 had not waived immunity from execution )noting that the $R6 is not a party 
to the ’ew 7ork 6onventionC]

% leave should be given to OGY to enforce the arbitral awards] and

% the $R6 would not be immune from execution in respect of such of the entry fees as 
might be due to the $R6 and were not intended to be used for sovereign purposes.

Appeal To The Hong Kong Court Of Final Appeal

% Bhe Snding of the 6ourt of Appeal in this case will provide comfort to parties who 
were concerned that Yong Wong would not be &udicially independent from the PR6 
post Yong WongMs handover to the PR6 in 155:. Bhus, practitioners keenly await the 
outcome of the appeal to the 6ourt of Oinal Appeal )following leave to appeal granted 
by the 6ourt of AppealC, set down for 21 9arch 2011.

In determining whether leave to appeal should be granted, the 6ourt of Appeal held that 
there were ‘uestions involved in the appeal which by reason of their great general or public 
importance ought to be submitted to the 6ourt of Oinal Appeal for decision. Bhe 6ourt of 
Appeal held that the ‘uestions for determination were3

% qere the Yong Wong courts precluded by reason of the (asic Law from determining 
whether a foreign state was entitled to immunity from suit and execution#

% After the resumption of the exercise of sovereignty by the PR6 on 1 Duly 155:, did the 
law of Yong Wong incorporate the restrictive doctrine of state immunity#

% If the law of Yong Wong incorporated the restrictive doctrine of state immunity, what 
was the scope of the commercial exception to which that doctrine gave effect#

% qhen a state voluntarily submitted to arbitration pursuant to the Rules of Arbitration 
of the I66 in force on 1 Danuary 15JJ, did it thereby waive such state immunity as it 
otherwise en&oyed from proceedings for the recognition and execution of the resulting 
award#

A V R [2010] 3 HKC 67

Bhe case of A v R relates to enforcement of an arbitration award in Yong Wong under the ’ew 
7ork 6onvention.
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Prior to 1 Duly 155:, Yong Wong was a member of the ’ew 7ork 6onvention by virtue of 
the Knited WingdomMs accession on its behalf. After the handover, the PR6 extended its 
own membership of the ’ew 7ork 6onvention to Yong Wong.11 Bhe limited grounds for 
refusing enforcement of a ’ew 7ork 6onvention award are set out in article j of the ’ew 
7ork 6onvention, which in turn have been enacted in Yong Wong )formerly via section VV of 
the Arbitration 8rdinance and now via section J5 of the new Arbitration 8rdinance )8rdinance 
’o. 1: of 2010CC.12

8ne ground for refusing the recognition or enforcement of a ’ew 7ork 6onvention award 
is where to do so would be contrary to the public policy of Yong Wong.1; A leading Yong 
Wong case on the application and meaning of public policy is Yebei Import U Txport 6orp v 
Polytek Tngineering 6o Ltd.1V In this case, the 6ourt of Oinal Appeal held that being contrary 
to public policy meant Fcontrary to the fundamental conceptions of morality and &ustice of 
Yong WongM and should be narrowly construed and applied.1[

Bhe ‘uestion of whether an award is contrary to public policy was further considered in 
the case of A v R. Bhe applicant, which was a $anish company, had obtained an award 
in $enmark against the respondent, a Yong Wong company. Bhe award granted damages 
of KE@; million against the respondent in favour of the applicant, arising out of breach of 
a commission agreement between the parties. Ehortly before the substantive arbitration 
hearing in $enmark, the respondent dismissed its lawyers, and also failed to appear at the 
hearing. ’onetheless, when the time came for enforcement of the award in Yong Wong, the 
respondent company argued, inter alia, that the damages were not payable on the basis that 
they amounted in essence to a penalty, and sought an order refusing enforcement of the 
award as contrary to public policy.

Reyes D dismissed the respondentMs application, Snding as follows3

Public policy was often invoked by a losing party in an attempt to manipulate 
an enforcing court into re-opening matters which had been )or ought to have 
beenC determined in an arbitration. Bhe public policy ground was thereby raised 
to frustrate or delay the winning party from en&oying the fruits of a victory. 
Bhe court must be vigilant that the public policy ob&ection was not abused 
in order to obtain for the losing party a second chance at arguing a case. 
Bo allow that to happen would be to undermine the eHcacy of the partiesM 
agreement to pursue arbitration. Bhat by itself would not be conducive to the 
public good. Public policy itself leaned towards the enforcement of foreign 
arbitral awards as a matter of comity. Bhe parties agreed to resolve their 
disputes by arbitration, rather than through the court. Bhey should be held to 
what they had agreed and be obliged to comply with an arbitration award. (y 
choosing arbitration, the parties must be deemed to have undertaken the risk 
that an arbitrator might get matters wrong in his decision. An error )whether 
of law or fact did not matter hereC by an arbitrator in an award could not by 
itself counterbalance the public policy bias towards enforcement. If the public 
policy ground was to be raised, there must be something more, that was, a 
substantial in&ustice arising out of an award which was so shocking to the 
courtMs conscience as to render enforcement repugnant.

In addition, as a further deterrent to applicants seeking to bring potentially unmeritorious 
challenges against the enforcement of arbitration awards in Yong Wong, Reyes D held that, 
in the absence of special circumstances, when an award was unsuccessfully challenged, 
the court Fwould henceforth normally consider awarding costs against a losing party on an 
indemnity basis.M
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Reyes DMs comments on costs were made in light of the implementation of the recent 
6ivil Dustice Reform )6DRC in Yong Wong on 2 April 2005 and in support of one of the 
6DRMs underlying ob&ectives, being the duty of the parties to assist the court in the &ust, 
cost-effective and eHcient resolution of disputes. Reyes D held that to award costs on 
the conventional party-and-party basis would encourage parties to bring unmeritorious 
challenges to an award, which in turn would not be conducive to the 6DR and its underlying 
ob&ectives.

Bhe Sndings and comments of Reyes D show the robust stance that the Yong Wong courts 
will take in respect of last-ditch attempts to resist the enforcement of arbitration awards in 
Yong Wong.

Xiamen Xin&ingdi Group Ltd v Tton Properties Ltd U Anor /200JZ 4 YW6 2J: Bhis case 
concerned enforcement of a 6ITBA6 )(ei&ingC award in Yong Wong. Bhe respondents applied 
to the Yong Wong court to set aside ex parte leave given to the applicant to enforce the 
6ITBA6 award in Yong Wong. As in the case of A v R, the respondents sought to argue that 
to enforce the award would be contrary to the public policy of Yong Wong. Bhe respondents 
argued, inter alia, that it was now impossible to perform the part of the arbitral award 
imposing non-monetary obligations.

Again, Reyes D was ‘uick to dismiss the respondentsM application to set aside, holding that3

Bhe courtMs role in an application for enforcement of a 9ainland arbitral award 
under s2GG of the Arbitration 8rdinance )6ap ;V1C was essentially that of an 
overseer. Bhe court would ensure that the arbitration was conducted fairly and 
in lending the means at the courtMs disposal, make the award effective.

Reyes D went on to say that the Yong Wong court should not Fsecond-guessM the award, and 
that the role of the Yong Wong courts should be as FmechanisticM as possible.
6onclusion

Bhe cases discussed above highlight the supportive role played by the Yong Wong courts in 
aid of the arbitration process. As such, they should serve to reassure arbitration practitioners 
and their clients who may be sceptical of Yong WongMs stance, and position in relation to the 
PR6, following the handover in 155:. In addition, the decisions illustrate that Yong Wong is 
an attractive and arbitration-friendly venue for international arbitration.
’otes
1
Reyes D declined to determine whether Yong Wong adopted the restrictive or the absolute 
approach to sovereign immunity post-handover in 155:. Reyes D considered that on the facts 
before him, the relevant transaction was not of a commercial nature, nor had there been any 
waiver by the $R6 of the right to invoke state immunity. As such, the transaction did not 
fall within the exception to sovereign immunity recognised by the restrictive approach and it 
was unnecessary for Reyes D to express any settled view on the validity of each of the two 
doctrine theories advanced before him.

2Bhis approach is one that has developed over the course of the 20th century. In the Srst 
half of the 20th century, at common law the absolute school of thinking was dominant. Bhe 
rule of sovereign immunity from sui derives from the maxim of public international law par 
inparem non habet imperium )e‘uals do not have authority over one anotherC.

;7eung DA dissenting.

VArticle J of the (asic Law of the Yong Wong EAR.
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[Bhis duty was emphasised by article 1; of the Yong Wong (asic Law, which provided that 
the PR6 6entral PeopleMs Government shall be responsible for the foreign affairs relating to 
the Yong Wong EAR.

4Bhe 6ourt of Appeal held that, in theory, it was absolute immunity )not restrictive immunityC 
that took away from the sovereignty of a nation as its courts were not able to exercise their 
&urisdiction even over disputes within their territorial limits.

:A state would, for example, expressly waive immunity to &urisdiction by participating in 
arbitration proceedings.

JAn example of such an international treaty is the ’ew 7ork 6onvention on the Recognition 
and Tnforcement of Ooreign Arbitral Awards 15[J )’ew 7ork 6onventionC, which would be 
relevant in the context of a waiver of immunity from execution )as opposed to &urisdictionC.

5It follows, therefore, that under Yong Wong law express consent cannot be given in advance 
in a private agreement between the foreign state and a private party.

10Paragraph 144 of the 6ourt of Appeal &udgment.

11Bhe PR6 acceded to the ’ew 7ork 6onvention on 22 Danuary 15J:.

12In last yearMs chapter on Yong Wong, I reported that the arbitration regime in Yong Wong 
was undergoing reform. Bhe old Arbitration 8rdinance provided for two distinct regimes3 
the domestic regime] and the international regime, based on the K’6IBRAL 9odel Law 
on International 6ommercial Arbitration. Bhe new Arbitration 8rdinance )’o. 1: of 2010C 
became law on 12 ’ovember 2010. In essence, the new 8rdinance removes the distinction 
between domestic and international arbitrations and establishes a single arbitration regime 
in Yong Wong based on the 9odel Law.

1;’ote that the grounds for refusing recognition or enforcement of a non-’ew 7ork 
6onvention award are set out in article ;4 of the 9odel Law and are the same as the grounds 
set out in section VV of the 8rdinance.

1V/1555Z 1 YWLR$ 44[ )6OAC.

1[Bhe 6ourt of Oinal Appeal also conSrmed that a failure to raise the issue of contrary to 
public policy in proceedings to set aside an award would not preclude a party from resisting 
enforcement of the same award on that ground in another &urisdiction, on the basis that each 
&urisdiction has its own public policy.
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ALsobaOia
öYAbR dehOe and mnLEOas jnRes A?
Clayton Utz

Australia has a long-standing tradition of embracing arbitration as a means of alternative 
dispute resolution. qhile on a domestic level this is reNected by court-annexed and 
compulsory arbitration prescribed for certain disputes, arbitration has become e‘ually 
common in international disputes. Braditionally, arbitration was largely conSned to areas 
such as building and construction. Yowever, the strong and steady growth of the Australian 
economy over the past decade and the opening of the Asian markets in the mid-1550s 
have further advanced the use of arbitration in other areas, particularly the energy and trade 
sectors. Orom an Australian perspective, the opening of foreign markets - especially in Asia 
- is also increasing the signiScance of the protection of foreign direct investment under 
the International 6onvention on the Eettlement of Investment $isputes between Etates 
and ’ationals of 8ther Etates 154[ )I6EI$ 6onventionC. qhile the number of investment 
arbitrations with Australian participation is expected to increase signiScantly over the next 
decade, the level of awareness about the different options of investment protection available 
under investment treaties still needs to be raised.

Australia is a party to 21 bilateral investment treaties )(IBsC, 20 of which were in force as at 1 
’ovember 2005. 9ost of the (IBs designate I6EI$ arbitration for the resolution of disputes 
arising under these treaties. Australia has further entered into free-trade agreements )OBAsC 
with ’ew !ealand, Eingapore, Bhailand, the Knited Etates and 6hile, and is a party to 
the recently signed AETA’-Australia-’ew !ealand OBA. Ourther OBAs are currently under 
negotiation with 6hina, 9alaysia, Dapan, Worea and the Gulf 6ooperation 6ouncil )G66C, 
in addition to the PaciSc Agreement on 6loser Tconomic Relations )PA6TRC Plus and the 
Brans-PaciSc Partnership )BPPC Agreement.

Eome of AustraliaMs OBAs contain investment protection provisions similar  to those 
commonly found in (IBs. Oor example, section ( of chapter 10 of the Australia-6hile OBA 
contains detailed provisions on investor-state dispute settlement. qhere a dispute between 
a party and an investor is not resolved by negotiations and consultations, the investor may 
refer the investment dispute to arbitration under the I6EI$ 6onvention, proceedings under 
the I6EI$ Additional Oacilitations Rules, arbitration under the K’6IBRAL Arbitration Rules 
or arbitration under any other arbitration rules. Bhe procedures and remedies available are 
signiScantly broader than those included in the existing (IB between Australia and 6hile.

Bhe Australia-6hile OBA is the most comprehensive outcome in trade negotiations since the 
6loser Tconomic Relations Brade Agreement with ’ew !ealand in 15J;, and will liberalise 
trade and investment between Australia and 6hile.
Arbitration Law reforms in Australia

In Duly 2010 the International Arbitration Amendment Act 2010 )Amendment ActC introduced 
some ma&or amendments to AustraliaMs international arbitration legislation. Bhe intention 
behind the revision of the International Arbitration Act 15:V )6thC )IAAC was to ensure that 
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the act remains at the forefront of international arbitration practice and to develop Australia 
as an attractive hub for international arbitration.

Bhe Arbitration Amendment Act 2010 introduces a number of signiScant changes to the IAA. 
Ooremost, the 2004 version of the K’6IBRAL 9odel Law now replaces the 15J[ version 
as the applicable law under the IAA. As such, the provisions on the enforcement of interim 
measures to which parties could previously opt-in under the IAA became obsolete and 
therefore have been repealed. Bhe enforcement of interim measures is now covered by 
article 1:Y to of the 9odel Law.

Bhere have been a number of other noteworthy amendments to the IAA. Oor example, the 
repeal of the former section 21 IAA, which allowed the parties to agree to resolve their dispute 
Fother than in accordance with the 9odel LawM. Knder the revised IAA such contracting-out 
of the 9odel Law is no longer possible. Bhe primary reason for this was to create certainty 
and consistency in the application of Australian arbitration law and to avoid any further 
confusion which resulted from the infamous decision by the Yueensland 6ourt of Appeal 
in Tisenwerk Yensel (ayreuth $ipl-Ing (urkhardt GmbY v Australian Granites Ltd /2001Z 1 
Yd R V41 )TisenwerkC. Tisenwerk is authority for the position - under the old IAA - that where 
the parties select )in that particular caseC the I66 Arbitration Rules, they have contracted 
out of the 9odel Law and as a result the domestic arbitration legislation of the states and 
territories, the largely uniform 6ommercial Arbitration Acts, would apply.

8ther relevant changes to the IAA include the inclusion of additional provisions, most of 
which operate on an opt-out basis. Oor example, unless the parties agree to opt out, the 
parties apply to the courts to issue a subpoena with regard to the production of documents 
and the examination of witnesses.

’evertheless, there are few provisions which only apply if the parties have expressly agreed 
to apply those provisions, for example the long awaited provisions on conSdentiality and 
disclosure of information in connection with arbitration proceedings )section 2;6U$ IAAC.

Reforms are also taking place on a domestic arbitration level. In early 2010 the Etanding 
6ommittee of Attorneys-General agreed to introduce uniform arbitration legislation in all 
states and territories, which is to be based on the 2004 K’6IBRAL 9odel Law. Bhis is a 
signiScant step forward in modernising AustraliaMs domestic arbitration legislation and to 
bring domestic arbitration legislation closer to that at the federal level )ie, the IAAC. Eo far 
only ’ew Eouth qales has introduced a new 6ommercial Arbitration Act that incorporates 
the 2004 9odel Law. Knlike the IAA, the 6ommercial Arbitration Act 2010 )’EqC includes 
conSdentiality provisions, which apply unless the parties speciScally opt-out. In contrast to 
the IAA, the 6ommercial Arbitration Act )’EqC allows for an appeal from the arbitration 
award if certain pre-conditions are met.

Another signiScant change to the new act is that the exercising of the courtsM power to stay 
court proceedings in the existence of an arbitration agreement is now compulsory - under 
the old Act it was in the courtsM discretion to stay proceedings, which was a cause of many 
problems.
Institutional arbitration in Australia3 A6I6A

Bhe Australian 6entre for International 6ommercial Arbitration )A6I6AC is AustraliaMs premier 
international arbitration institution. Oollowing the successful launch of the new arbitration 
rules of the Australian 6entre for International 6ommercial Arbitration )A6I6AC in 200[, 

Australia Txplore on dAv

https://globalarbitrationreview.com/review/the-asia-pacific-arbitration-review/2011/article/australia?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Asia-Pacific+Arbitration+Review+2011


RETURN TO I?JTfJTM

A6I6A has recently revised its Txpedited Arbitration Rules, which were Srst published in late 
200J.

In April 200:, the Australian 9aritime and Bransport Arbitration 6ommission )A9BA6C was 
oHcially launched by A6I6A. qith approximately 12 per cent of world trade by volume either 
coming into or going out of Australia by sea, this will pave the way for Australia to take a 
leading role in domestic and international maritime law arbitration. A9BA6 is committed to 
using the A6I6A Txpedited Arbitration Rules for maritime proceedings conducted under its 
auspices.

Bhe 6ommonwealth attorney general has announced that A6I6A will  be the default 
appointing authority for arbitrators under the IAA.

9ost recently, A6I6A entered into a cooperation agreement with the Australian International 
$isputes 6entre )AI$6C, from which it operates at a new venue in Eydney. Bhe AI$6 was 
established in 2010 with the assistance of the Australian government and the government 
of the Etate of ’ew Eouth qales. Bhe centre houses leading A$R providers which, in addition 
to A6I6A, include the 6hartered Institute of Arbitrators Australia, A9BA6 and the Australian 
6ommercial $isputes 6entre )A6$6C. Bhe AI$6 provides state-of-the-art hearing facilities 
which are e‘uipped with audio-visual conferencing e‘uipment.
Primary sources of arbitration law

Legislative powers in Australia are divided between the 6ommonwealth of Australia, as the 
federal entity, and six states. Ourthermore, there are two federal territories with their own 
legislatures.

9atters of international arbitration are governed by the IAA which, as mentioned above, 
has recently undergone a revision. Eection 14 of the IAA adopts the 2004 version of the 
K’6IBRAL 9odel Law. Eince the revision it is no longer possible for parties to opt out of the 
application of the 9odel Law. Eection 21 of the IAA now provides that F/iZf the 9odel Law 
applies to an arbitration, the law of a Etate or Berritory relating to arbitration does not apply 
to that arbitrationM. Bhe 9odel Law provides for a Nexible and arbitration-friendly legislative 
environment, granting parties ample freedom to tailor the procedure to their individual needs. 
Bhe adoption of the 9odel Law does of course also provide users with a high degree of 
familiarity and certainty as to the operation of those provisions, making it an attractive 
choice.

Bhe IAA supplements the 9odel Law in several respects. $ivision ;, for example, contains 
provision on the partiesM right to obtain subpoenas re‘uiring a person to produce certain 
documents or to attend examination before the arbitral tribunal. qhile these provisions 
apply unless the parties expressly opt out, there are other provisions such as those dealing 
with conSdentiality or consolidation of proceddings which only apply if the parties expressly 
opt-in. Another helpful provision is section 15, which clariSes the meaning of the term Fpublic 
policyM for the purpose of articles ;V and ;4 of the 9odel Law.

Part II contains the implementation of the ’ew 7ork 6onvention on the Recognition and 
Tnforcement of Ooreign Arbitral Awards 15[J )’ew 7ork 6onventionC. Australia has acceded 
to the ’ew 7ork 6onvention without reservation and it extends to all external territories.

Australia is also a signatory to I6EI$, the implementation of which is contained in part Ij of 
the IAA.
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$omestic arbitration has traditionally been a matter of state law and is governed by the 
relevant 6ommercial Arbitration Act )6AAC of each state or territory where the arbitration 
takes place. Oollowing amendments made in 15JV and 155;, the 6AAs of the states and 
territories are largely uniform. As mentioned above, the 6AAs are currently undergoing 
signiScant reforms. As the Srst state to enact new legislation, the ’ew Eouth qales 
government has passed the 6ommercial Arbitration Act 2010 )’EqC which came into force 
on 1 8ctober 2010. Bhe Act is based on and supplements the 2004 9odel Law and applies 
to domestic commercial arbitrations constituted by an arbitration agreement.

In the following paragraphs, any reference to F6AAM is therefore a reference to the 6AAs of all 
states and territories except ’ew Eouth qales.
Arbitration agreements
&nbE be,pibeEeRos

Oor international arbitrations in Australia, both the 9odel Law and the ’ew 7ork 6onvention 
re‘uire the arbitration agreement to be in writing. qhile article II)2C of the ’ew 7ork 
6onvention states that an Fagreement in writingM shall include an arbitral clause in a contract 
or an arbitration agreement signed by both parties or contained in an exchange of letters or 
telegrams, the 9odel Law is more expansive in its deSnition, and states that F/aZn arbitration 
agreement is in writing if its content is recorded in any form, whether or not the arbitration 
agreement or contract has been concluded orally, by conduct, or by other meansM. Knder 
the IAA, the term Fagreement in writingM has the same meaning as under the ’ew 7ork 
6onvention.

In the landmark decision of 6omandate 9arine 6orp v Pan Australia Ehipping /2004Z O6AO6 
152, the Oederal 6ourt conSrmed its position that an arbitration clause contained in an 
exchange of signed letters is suHcient to fulSl the written re‘uirement. Ourthermore, the 
court found that a liberal and Nexible approach should be taken in interpreting the scope of 
an arbitration agreement. In this case, the words Fall disputes arising out of this contractM were 
held to be wide enough to encompass claims under the Brade Practices Act for misleading 
and deceptive conduct that arose in relation to the formation of the contract. Bhe &udgment 
preceded the decision by the KW Youse of Lords in Oiona Brust U Yolding 6orp v Privalov 
/200:Z KWYL V0, which conSrmed the more liberal approach with regard to interpreting the 
scope of an arbitration agreement.

Yowever, as the Oederal 6ourt of Australia pointed out in its decision in Eeeley International 
Pty Ltd v Tlectra Air 6onditioning (j /200JZ O6A 25, ambiguous drafting may still lead to 
unwanted results. In that case, the arbitration clause included a paragraph providing that 
nothing in the arbitration clause would prevent a party from Fseeking in&unctive or declaratory 
relief in the case of a material breach or threatened breachM of the agreement. Bhe Oederal 
6ourt interpreted that paragraph to mean that the parties intended to preserve their right to 
seek in&unctive or declaratory relief before a court. Bhe court was assisted in its interpretation 
by the fact that the agreement also included a &urisdiction clause.

$omestic arbitrations under the 6AA )other than in ’ew Eouth qales, where the arbitration 
law has been revised to implement the 9odel LawC also re‘uires an arbitration agreement 
to be in writing, although there is no re‘uirement for the agreement to be signed. Bhere 
is generally no distinction between submission of an existing dispute to arbitration and 
an arbitration clause referring future disputes to arbitration. Yowever, the distinction is 
important in the context of statutory provisions, such as those relating to insurance 
contracts. Bhese will be discussed below.
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Knder Australian law, arbitration agreements are not re‘uired to be mutual. Bhey may confer 
a right to commence arbitration to one party only )see P9B Partners v Australian ’ational 
Parks U qildlife Eervice /155[Z Y6A ;4C. Eome standard form contracts, particularly in the 
construction industry and the banking and Snance sector, still make use of this.
Eeverability of the arbitration agreement

Australian courts acknowledge the notion of severability of the arbitration agreement from 
the rest of the contract. Bhere is authority from the Yigh 6ourt of Australia in relation 
to domestic arbitrations suggesting that the notion of severability does not apply in 
circumstances where there is a dispute concerning the initial existence of the underlying 
contract or the arbitration agreement itself )see 6odelfa 6onstruction v Etate Rail Authority 
)’EqC )15J2C 1V5 6LR ;;:C. Yowever, this issue has been resolved at least in ’ew Eouth 
qales. In Oerris v Plaister )155VC ;V ’EqLR V:V, it was held that the arbitrator may determine 
that the relevant contract was void ab initio, as long as there was a general consensus. 
Yowever, an arbitrator may not possess &urisdiction to determine a claim that no arbitration 
agreement has in fact been concluded. In those circumstances, the arbitrator will usually 
ad&ourn the arbitration proceedings pending the courtMs determination of the issue.

In contrast, for international arbitrations article 14)1C of the 9odel Law expressly provides 
that the tribunal may also consider ob&ections as to the existence of the arbitration 
agreement.
Etay of proceedings

Provided the arbitration agreement is drafted widely enough, Australian courts will stay 
proceedings in face of a valid arbitration agreement. Oor domestic arbitrations which operate 
under the old 6AAs, section [;)2C of the 6AA provides that a stay application must be made 
before the party has delivered pleadings or taken any other steps in the proceedings, other 
than the Sling of an appearance, unless it is with the leave of the court. Oor international 
arbitrations, section :)2C of the IAA incorporates AustraliaMs obligations under the ’ew 7ork 
6onvention and provides for a stay of court proceedings if they involve the determination 
of a matter capable of settlement by arbitration. Applications for stay are limited to those 
types of arbitration agreements listed in section :)1C of the IAA. Bhe primary purpose of this 
section is to ensure that a stay of proceedings is not granted under the ’ew 7ork 6onvention 
for purely domestic arbitrations.

Ourther, article J of the 9odel Law mandates a stay of proceedings where there is a valid 
arbitration agreement. A party must re‘uest the stay before making its Srst substantive 
submissions. Although the issue of the relationship between article J of the 9odel Law and 
section : of the IAA has not been deSnitively settled by the courts, the prevailing opinion 
among arbitration practitioners is that a party can make a stay application under either of the 
two provisions )this also seems to be the position of the Oederal 6ourt in Ehanghai Ooreign 
Brade 6orporation v Eigma 9etallurgical 6ompany )1554C 1;; OLR V1:C.

Bhe IAA is expressly sub&ect to section 11 of the 6arriage of Goods (y Eea Act 1551 )6thC, 
which renders void an arbitration agreement contained in a bill of lading or similar document 
relating to the international carriage of goods to and from Australia, unless the designated 
seat of the arbitration is in Australia. Ourthermore, there are statutory provisions in AustraliaMs 
insurance legislation )section V; of the Insurance 6ontracts Act 15JV )6thC and section 15 
of the Insurance Act 1502 )’EqCC that render void an arbitration agreement unless it has 
been concluded after the dispute has arisen. A decision by the ’ew Eouth qales Eupreme 
6ourt clariSed that this limitation applies to both insurance and reinsurance contracts )YIY 
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6asualty U General Insurance Limited )in li‘uidationC v qallace )2004C ’EqE6 11[0C. A 
similar provision is also contained in section :6 of the Yome (uilding Act 15J5 )’EqC.
Arbitrability

Bhe issue of which disputes are arbitrable has not yet been fully resolved. Particularly in 
relation to competition, bankruptcy and insolvency matters )with regard to the latter, see 
Banning Research Laboratories v 8M(rien )1550C 4V ALDR 211, as reported in 7earbook of 
6ommercial Arbitration Xj )1551C, pp[21-[25C, courts have occasionally refused to stay 
proceedings - without expressly holding that these matters are inherently not arbitrable. 
Instead, most court decisions have considered whether the scope of the arbitration 
agreement is broad enough to cover such a dispute )see, for example, A6$ Bridon Inc v 
Bridon Australia /2002Z ’EqE6 J54C in respect of claims arising under the 6orporations Act 
2001.

6onsiderations such as these commonly arise in relation to the Brade Practices Act 15:V 
)6thC, AustraliaMs competition and consumer protection legislation. In I(9 Australia v ’ational 
$istribution Eervices )1551C 22 ’EqLR V44, the ’ew Eouth qales 6ourt of Appeal held 
that certain consumer protection matters under the Brade Practices Act are capable of 
settlement by arbitration. Ourther, the ’ew Eouth qales Eupreme 6ourt in Orancis Bravel 
9arketing v jirgin Atlantic Airways )1554C ;5 ’EqLR 140, and the Oederal 6ourt in Yi-Oert 
v Wiukiang 9aritime 6arriers )155JC 1[5 ALR 1V2, conSrmed that disputes based on 
misleading and deceptive conduct under section [2 of the Brade Practices Act are arbitrable.

Yowever, in Petersville v Peters )qAC )155:C ABPR V1-[44 and Alstom Power v Traring 
Tnergy )200VC ABPR V2-005, the Oederal 6ourt took a slightly different position. It held that 
disputes under part Ij of the Brade Practices Act )anti-competitive behaviourC are more 
appropriately dealt with by the court, irrespective of the scope of the arbitration agreement. 
Bhese decisions show that courts may be reluctant to allow the arbitrability of competition 
matters and may seek to preserve the courtsM &urisdiction to hear matters that have a public 
dimension.

An increasingly common issue that courts face arises when multiple claims are brought by 
one party, only some of which are capable of settlement. Eo far the courts have approached 
this issue by staying court proceedings only for those claims it considers capable of 
settlement by arbitration )see Yi-Oert and Banning Research LaboratoriesC.
Bhird parties

Bhere are very limited circumstances in which a third party who is not privy to the arbitration 
agreement may be a party in the arbitral proceedings. 8ne situation in which this can occur 
is in relation to a parent company where a subsidiary is bound by an arbitration agreement, 
though this exception is yet to be Snally settled by Australian courts. Bhere is, however, 
authority suggesting that a third party can be bound by an arbitration agreement in the 
case of fraud or where a company structure is used to mask the real purpose of a parent 
company. Yowever, under the revised IAA courts now have the power to issue subpoenas, for 
the purpose of arbitral proceedings, re‘uiring a third party to produce to the arbitral tribunal 
particular documents or to attend for examination before the arbitral tribunal.
Bhe arbitral tribunal
AddniRoEeRo aRM ,paHircaoinR nm abtiobaonbs

Australian laws impose no special re‘uirements with regard to the arbitratorMs professional 
‘ualiScation,  nationality  or  residence.  Yowever,  arbitrators  must  be  impartial  and 
independent. Article 12 of the 9odel Law re‘uires arbitrators to disclose any circumstances 
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likely to give rise to &ustiSable doubts as to their impartiality or independence. Bhis 
duty continues throughout the arbitration. Bhe revised IAA )article 1JAC supplements the 
&ustiSable doubt test re‘uired by article 12)1CU)2C 9odel Law by stating that a &ustiSable 
doubt as to the arbitratorMs impartiality or independence only exists if Fthere is a real danger 
of bias on part ofM the arbitrator.

qhere the parties fail to agree on the number of arbitrators to be appointed, section 4 of the 
6AA provides for a single arbitrator, and article 10 of the 9odel Law for a three-member 
tribunal, to be appointed. Bhe appointment process for arbitrators will generally be provided 
in the institutional arbitration rules, or within the arbitration agreement itself. Oor all other 
circumstances, article 11 of the 9odel Law and section J of the 6AA prescribe a procedure 
for the appointment of arbitrators.

It should be noted that the arbitration law in Australia does not prescribe a special procedure 
for the appointment of arbitrators in multiparty disputes. If multiparty disputes are likely 
to arise under a contract, it is advisable to agree on a set of arbitration rules containing 
particular provisions for the appointment of arbitrators under those circumstances, such as 
the A6I6A arbitration rules )article 11C. Bhe federal attorney general recently announced that 
it plans to appoint A6I6A as a statutory appointing authority under the IAA.
6hallenge of arbitrators

Oor arbitrations under the 9odel Law, a party can challenge an arbitrator if circumstances 
exist that give rise to &ustiSable doubts as to the arbitratorMs impartiality and independence. 
Bhis standard has also been applied in domestic arbitrations )Gascor v Tllicott /155:Z 1 jR 
;;2C.

Bhe parties are free to agree on a procedure for challenging arbitrators. Oailing such 
agreement, article 1;)2C of the 9odel Law prescribes the procedure. Initially the party must 
submit a challenge to the tribunal, but may then apply to a competent court if the challenge 
has been re&ected )article 1;);C of the 9odel LawC.

Oor domestic arbitrations the courts have exclusive &urisdiction to remove arbitrators. 
Pursuant to section VV of the 6AA, any party can make an application to the court to remove 
an arbitrator or umpire where it is satisSed that3 there has been misconduct by the arbitrator] 
undue inNuence has been exercised in relation to the arbitrator] or an arbitrator is unsuitable 
or incompetent to deal with the particular dispute. Also, its involvement in the appointment 
of an arbitrator does not bar a party from later alleging the arbitratorMs lack of impartiality, 
incompetence or unsuitability for the position )6AA, section V[C.
Liability of arbitrators

(oth the 6AA, at section [1, and the IAA, at section 2J, provide that arbitrators are not 
liable for negligence in respect of anything done or omitted to be done in their capacity as 
arbitrators. (ut they remain liable for fraud. Bhis is also reNected in article VV of the A6I6A 
arbitration rules. Bhere are no known cases where an arbitrator has been sued in Australia. 
In addition, an entity that appoints, or fails or refuses to appoint, a person as an arbitrator is 
also not liable in relation to the appointment if it acted in good faith )section 2J)2C IAAC.
PbnceMpbe

Knder Australian law, parties are generally free to tailor the arbitration procedure to their 
particular needs, as long as they comply with fundamental principles of due process and 
natural &ustice such as e‘ual treatment of the parties, the right of a party to present its case 
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and the giving of proper notice of hearings. Bhis applies to domestic arbitrations as well as 
to international arbitrations.
Snpbo iRwnHweEeRo

Australian courts have a strong history of supporting the autonomy of arbitral proceedings. 
6ourts will generally interfere only if speciScally re‘uested to do so by a party or the tribunal, 
and only where the applicable law allows them to do so.

Bhe courtsM powers under the 9odel Law are very restricted. Yowever, courts may3

% grant interim measures of protection )article 1:DC]

% appoint arbitrators where the parties or the two party-appointed arbitrators fail to 
agree on an arbitrator )articles 11);C and 11)VCC]

% decide on a challenge of an arbitrator if so re‘uested by the challenging party )article 
1;);CC]

% decide, upon re‘uest by a party, on the termination of a mandate of an arbitrator 
)article 1VC]

% decide on the &urisdiction of the tribunal, where the tribunal has ruled on a plea 
as a preliminary ‘uestion and a party has re‘uested the court to make a Snal 
determination on its &urisdiction )article 14);CC]

% assist in the taking of evidence )article 2:C] and

% set aside an arbitral award )article ;V)2C

In addition to those functions prescribed in the 9odel Law, courts have additional powers a 
speciSed under the IAA. Bhese include, for example, the power to issues subpoenas pursuant 
to section 2; IAA and which has been dealt with in detail above.

qith regard to domestic arbitration, courts have some additional powers. In particular, courts 
have discretion to stay proceedings )6AA, section [;C, as well as power to review an award 
for errors of law )6AA, section ;JC and to issue subpoenas )6AA, section 1:C upon application 
by a party.
Pabo: bedbeseRoaoinR

Bhere are much greater Nexibilities with regard to legal representation in international 
arbitrations than there are in domestic arbitrations. Knder section 25)2C of the IAA, a party 
may either represent itself or choose to be represented by a duly-‘ualiSed legal practitioner 
from any legal &urisdiction or, in fact, by any other person it chooses. Bhis applies to all 
international arbitrations irrespective of whether or not the 9odel Law applies )in case the 
parties choose to opt outC. Oor domestic arbitrations, the re‘uirements are more restrictive. 
Eection 20)1C of the 6AA sets out a comprehensive list of circumstances and re‘uirements 
under which a party may be represented in arbitral proceedings. qhile the provision is broad 
enough to also allow representation by a foreign legal practitioner in certain circumstances, 
representation by a non-legal practitioner is very limited.
SnRrMeRoiaHio: nm dbnceeMiRKs

In  the  past  Australian  courts  have  taken  a  somewhat  controversial  approach  to 
conSdentiality  of  arbitral  proceedings.  In  the well-known decision in  Tsso Australia 
Resources v Plowman )155[C 1J; 6LR 10, the Yigh 6ourt of Australia held that while arbitral 
proceedings and hearings are private in the sense that they are not open to the general 
public, that does not mean that all documents voluntarily produced by a party during the 
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proceedings are conSdential. In other words, conSdentiality is not inherent in the fact that 
the parties have agreed to arbitrate. Yowever, the court noted that it is open to the parties to 
agree that documents are to be kept conSdential.

Bhe new IAA now includes provisions dealing in detail with the conSdentiality of different 
aspects of the arbitration proceedings )sections 2;6-G IAAC. In particular, the provisions 
deal with circumstances in which conSdential information ma be disclosed and the process 
for such disclosure, as well as the power of the courts and the tribunal to allow or prohibit 
disclosure under certain circumstances. As these provisions only apply if the parties have 
expressly agreed to their application, it is advisable to agree to their application in the 
arbitration agreement if conSdentiality is to be preserved.
Tvidence

Tvidentiary procedure in Australian arbitrations is largely inNuenced by the common law 
system. Arbitrators in international and domestic arbitration proceedings are not bound by 
the rules of evidence, and may determine the admissibility, relevance, materiality and weight 
of the evidence with considerable freedom )article 15)2C of the 9odel Law and section 15);C 
of the 6AAC.

Although arbitrators en&oy great freedom in the taking of evidence, in practice arbitrators in 
international proceedings will often refer to the I(A Rules on the Baking of Tvidence. Bhe 
A6I6A arbitration rules also suggest the adoption of the I(A Rules in the absence of any 
express agreement between the parties and the arbitrator.

Bhe situation is slightly different with regard to domestic arbitrations. $espite the liberties 
conferred by section 15);C of the 6AA, many arbitrators still conduct arbitrations in a 
manner not dissimilar to court proceedings3 namely, witnesses are sworn in, examined 
and cross-examined. ’evertheless, there has been some development lately, and more 
arbitrators are adopting procedures that suit the particular circumstances of the case and 
allow for more eHcient proceedings.

Oor arbitrations under the 9odel Law, article 2: allows an arbitrator to seek the courtMs 
assistance in the taking of evidence. In such case, a court will usually apply its own rules 
for the taking of evidence.
URoebiE Eeaspbes 

qith regard to arbitrations under the 9odel Law, the arbitral tribunal is generally free to 
make any interim orders or grant interim relief as it deems necessary in respect of the 
sub&ect matter of the dispute. Article 5 states that it is not incompatible with the arbitration 
agreement for a party to re‘uest, before or during arbitral proceedings, interim measures 
from a court and for a court to grant such measures. Eince the 2004 9odel Law has been 
incorporated into the IAA the position with respect to the courtsM power to grant interim 
measures in support of foreign arbitration has been clariSed. Article 1:D 9odel Law now 
states that a court has the power to order interim measures Firrespective of whether /the 
seatZ is in the territory of this EtateM.

6ourts now also have the power to enforce interim measures issued by an arbitral tribunal 
)article 1:Y 9odel LawC.

Knder the 6AA, the arbitrator has freedom to conduct the arbitration as he or she sees St. 
In particular, section 2; allows the arbitrator to make interim awards unless the partiesM 
intention to the contrary is expressed in the arbitration agreement. Ourthermore, section V: 
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confers on the court the same powers to make interlocutory orders for arbitral proceedings 
as it has with regard to court proceedings.
&nbE nm ohe a2abM

Bhe proceedings are formally ended with the issuing of a Snal award. ’either the 9odel Law 
nor the 6AA prescribes time limits for delivery of the award. Yowever, there are certain form 
re‘uirements that awards have to meet. According to article ;1 of the 9odel Law, an award 
must be in writing and signed by at least a ma&ority of the arbitrators. It must contain reasons, 
state the date and place of the arbitration and be delivered to all parties to the proceedings. 
Bhis date will be relevant for determining the period in which a party may seek recourse 
against the award.

Bhe form re‘uirements for domestic awards are similar. Bhe award needs to be in writing, 
signed and contain reasons )6AA, section 25C. Although there is no express re‘uirement 
for the award to state the date and place of the arbitration, it is recommended to do so. 
Bhe parties may also choose for the award to be delivered orally, with a subse‘uent written 
statement of reasons and terms by the arbitrator )6AA, section 25)2CC. qith regard to the 
content of the award, there are currently no restrictions as to the remedies available to an 
arbitrator. qhether the award of exemplary or punitive damages is admissible, however, is yet 
to be tested in Australia. Bhere are no statutory time limits, in either domestic or international 
proceedings, for the making of an award. qhere the arbitration agreement itself contains a 
time limit to this effect, a court would have the power to extend the time limit with regards 
to domestic proceedings )6AA, section VJ)1CC. Bhe effect of such a time limit in 9odel Law 
proceedings is not settled. Knder article ;2 of the 9odel Law, delays in rendering an award 
do not result in the termination of the arbitral proceedings. Instead, one option is for a party 
to apply to a court to determine that the arbitrator loses his mandate under article 1V)1C of 
the 9odel Law, on the basis that he is Funable to perform his function or for any other reason 
fails to act without undue delayM.

Knder article 25 of the 9odel Law, any decision of the arbitral tribunal shall be made by 
a ma&ority of its members. In contrast, the 6AA provides that the decision of a presiding 
arbitrator shall prevail if no ma&ority can be reached )6AA, section 1[C. Bhe 9odel Law allows 
a similar power of the presiding arbitrator, though only with regard to procedural matters 
)article 25 of the 9odel LawC.
Recourse against award and enforcement
AddeaH aRM seooiRK-asiMe dbnceeMiRKs

9ost important to a party that is unhappy with the outcome of the arbitration is whether it 
is possible to appeal or set aside the award. Bhe only available avenue for recourse against 
international awards is to set aside the award )article ;V)2C of the 9odel LawC. Bhe grounds 
for setting aside an award mirror those for refusal of enforcement under the ’ew 7ork 
6onvention, and basically re‘uire a violation of due process or a breach of public policy. 
Bhe term Fpublic policyM in article ;V of the 9odel Law is ‘ualiSed in section 15 of the IAA 
and re‘uires some kind of fraud, corruption or breach of natural &ustice in the making of the 
award. Bhe 9odel Law does not contemplate any right to appeal for errors of law.

Bhe 6AA allows for broader means to attack an award. An appeal to the Eupreme 6ourt is 
possible on any ‘uestion of law )section ;J)2CC with either the consent of all parties or where 
the court grants special leave )section ;J)VCC. )Eection ;J is worded slightly differently in the 
’orthern Berritory and Basmania.C Yowever, the Eupreme 6ourt will not grant leave unless 
it considers the determination of the ‘uestion of law concerned to substantially affect the 
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rights of one or more parties to the arbitration agreement. Ourthermore, the court must be 
satisSed that there is a manifest error of law on the face of the award or strong evidence 
exists that the arbitrator made an error of law and that the determination of that ‘uestion 
may add substantially to the certainty of commercial law )6AA, section ;J)[CC. Guidance as 
to how a court might interpret these provisions can be taken from Giles v GRE 6onstructions 
)2002C J1 EAER [:[ and Pioneer Ehipping v (BP Bioxide /15J2Z A6 :2V, though in some 
regards the latter case has been criticised in more recent decisions.

In the recent decision in 8il (asins Ltd v (YP (illiton Ltd /200:Z jE6A 2[[, the jictorian 
6ourt of Appeal set aside an arbitral award because the arbitrators provided inade‘uate 
reasons in the award, which did not meet the &udicial standard. Bhe decision represented 
a signiScant departure from previous authority in respect of domestic arbitration and led to 
a discussion about uniform legislation under the K’6IBRAL 9odel Law for both domestic 
and international arbitration.

All the aforementioned rights to appeal may be excluded by the parties by way of an exclusion 
agreement )6AA, section V0, sub&ect to the limitations set out in 6AA, section V1C. Ourther 
recourse is available under 6AA, section V2, in the form of setting aside the award on the 
grounds that the arbitrator misconducted the proceedings or the award has been improperly 
procured.

qith regard to ’ew Eouth qales and the revised 6ommercial Arbitration Act 2010 )’EqC, 
although the act is based on the 2004 9odel Law, section ;VA allows an appeal of the award 
under limited circumstances. An appeal on a ‘uestion of law is only possible with the leave 
of the court or if the parties agree to the appeal before the end of the appeal period. Ourther, 
the court must be satisSed that all of the following re‘uirements are satisSed3

% the determination of the ‘uestion will substantially affect the rights of one or more of 
the parties]

% the ‘uestion is one which the arbitral tribunal was asked to determine]

% the decision of the tribunal on the ‘uestion is obviously wrong )or is one of general 
public importanceC] and

% despite the agreement of the parties to resolve the matter by arbitration, it is &ust and 
proper in all the circumstances for the court to determine the ‘uestion.

uRmnbceEeRo

8ften, the most crucial moment for a party that has obtained an award is the enforcement 
stage. Australia has acceded to the ’ew 7ork 6onvention without reservation, though it 
should be noted that the IAA creates a ‘uasi-reservation in that it re‘uires a party seeking 
enforcement of an award made in a non-convention country to be domiciled in, or to be 
an ordinary resident of, a convention country. Eo far no cases have been reported where 
this re‘uirement was tested against the somewhat broader obligations under the ’ew 7ork 
6onvention, and given the ever-increasing number of convention countries, the likelihood 
that this re‘uirement will become of practical relevance is decreasing.

Eection J of the IAA implements AustraliaMs obligations under article j of the ’ew 7ork 
6onvention and provides for foreign awards to be enforced in the courts of a state or 
territory as if the award had been made in that state or territory and in accordance with the 
laws of that state or territory. Yowever, section J of the IAA only applies to awards made 
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outside Australia. Oor awards made within Australia, either article 2[ of the 9odel Law for 
international arbitration awards, or section ;; of the 6AA for domestic awards, applies.

vea: 4nbe lbn4 ohis rb4 nR dAv
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MnLoh Snbea
öeRYa4iR KLEhes and öen4sL Si4
Shin & Kim

Worean companies have enthusiastically embraced arbitration as the most favored method 
for resolving international and cross-border commercial disputes. Oor example, the most 
recent statistics available from the I66 show that Worean parties were involved as claimants 
or respondents in ;0 I66 arbitrations in 200J, second only to India );1C in Asia and well ahead 
of 6hina )20C, Yong Wong )1JC and Dapan )1;C. Worean parties have also been increasingly 
active in arbitrations under the rules of the Eingapore International Arbitration 6entre and 
other regional arbitral institutions. ’otably, the Worean 6ommercial Arbitration (oard )W6A(C 
has seen explosive growth in the number of international arbitrations administered under 
its rules in Worea, with an increase of almost two thirds from 200J to 2005. Bhe trend of 
increasing utilisation of arbitration for the resolution of international commercial disputes 
by Worean parties is expected to continue, as Worean companies continue to expand and to 
develop commercial relationships with companies all over the world, spanning numerous 
legal &urisdictions, languages and cultures.

In addition, as Worean companies gain more leverage in their contract negotiations, we can 
expect to see more and more arbitrations seated in Worea, governed by Worean law, and under 
the rules of the W6A(. Bhis article will serve as an introduction to the law and procedures of 
international arbitrations conducted in Worea and under the international rules of the W6A(, 
as well as the recognition and enforcement of foreign arbitral awards in the Worea.
Bhe Worean Arbitration Act

Oirst promulgated in 1544, the Worean Arbitration Act )the Arbitration Act or the ActC 
was completely overhauled in 1555 to substantially adopt the K’6IBRAL 9odel Law on 
International 6ommercial Arbitration )the 9odel LawC. Bhe Arbitration Act applies to all 
arbitrations seated in Worea, but also contains a few provisions that apply to international 
arbitrations regardless of the seat of the arbitration. Bhese provisions are generally intended 
to promote and support international arbitrations both in Worea and in other &urisdictions. 
Article 5 of the Act provides that a Worean court shall dismiss an action where the respondent 
can show that the dispute is sub&ect to an arbitration agreement in Worea or abroad. Article 
10 allows a party in an arbitration in Worea or elsewhere to seek interim relief pending the 
outcome of the arbitration in the Worean courts. In addition to these provisions, articles ;: 
and ;5 address the recognition and enforcement of foreign arbitral awards, which will be 
discussed in more detail below.

Bhe 1555 revisions to the Arbitration Act did not adopt the 9odel Law in its entirety, and 
a few important differences between the Act and the 9odel Law should be pointed out. 
qhile the 9odel Law confers Snal &urisdiction upon the arbitral tribunal to determine its 
own &urisdiction, for example, article 1: of the Arbitration Act allows a party challenging 
&urisdiction to appeal the tribunalMs determination that it has &urisdiction to a competent court 
for a Snal ruling. In addition, unlike the 9odel Law, article 2: of the Arbitration Act allows a 
party to challenge the tribunalMs appointment of an expert, Srst to the tribunal but with a right 
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of appeal to the court. ’otably, the act omits the provision at article ;V)VC of the 9odel Law 
which provides that a court may, where appropriate and so re‘uested by a party, suspend 
its proceedings in an action challenging an arbitral award to give the tribunal an opportunity 
to resume the arbitral proceedings or take other action which in the tribunalMs opinion may 
eliminate the grounds for setting aside the award. Oinally, article ;2 of the act re‘uires that 
the original signed award be deposited with the court of competence, while the 9odel Law 
contains no such re‘uirement. 6ertain differences with respect to the legal effect of the 
arbitral award and the procedures for enforcing or setting aside the award will be discussed 
in more detail below.
Bhe Worean 6ommercial Arbitration (oard

Tstablished in 15:0 by what is now the 9inistry of 6ommerce, Industry and Tnergy, the 
W6A( is the only oHcially recognised arbitral institution in Worea. Bhe W6A( currently handles 
approximately 200 cases annually, most of which are domestic arbitrations.

Bhe Arbitration Rules of the W6A( )the W6A( RulesC have been revised several times, most 
recently in 200V. Bhe W6A( Rules are the default rules for all arbitrations under the W6A(, 
regardless of whether the underlying disputes are between domestic Worean parties or of 
an international nature. Yowever, in Danuary 200:, the W6A( implemented a separate set of 
Rules of International Arbitration )the International RulesC.

Bhe International Rules were promulgated in order to encourage foreign parties to arbitrate 
disputes in Worea under the auspices of the W6A(, and are modeled closely on the Rules 
of Arbitration of the International 6ourt of Arbitration of the International 6hamber of 
6ommerce )the I66 RulesC. Yowever, to date there has been only one arbitration Sled under 
the International Rules of the W6A(. Bhis anomaly is due to a lack of awareness of the 
existence of the International Rules among foreign users of the W6A(, and confusion as to 
whether the International Rules automatically apply to arbitrations involving a foreign party.

Article ; of the International Rules states that the International Rules shall apply where the 
parties have agreed in writing to refer their disputes to international arbitration Funder the 
W6A( International Arbitration RulesM. Bhus, the International Rules do not automatically 
apply to arbitrations involving a foreign party, but must be speciScally designated in the 
arbitration agreement or by agreement of the parties. 8therwise, a reference to arbitration 
under the rules of the W6A( will be deemed to refer to the original W6A( Rules. Bhe distinction 
is important because the two sets of rules have signiScant differences. Bo cite &ust one 
example, the default language of the arbitration under the W6A( Rules is Worean.
Bhe International Rules of the W6A(

As the International Rules of the W6A( were introduced in 200: but are not well known to 
potential users of W6A( arbitration, this article will focus on the International Rules. As noted 
above, the International Rules will not be unfamiliar to anyone ac‘uainted with the I66 Rules, 
on which they were clearly modeled. ’evertheless, there are some important differences 
which should be noted. Oor example, the International Rules do not provide for a terms of 
reference )B8RC or similar document as provided for in the I66 Rules. As such, there is no 
bar to raising new claims after the B8R or similar procedural hearing. A party may amend or 
supplement its claim, counterclaim and defences at any time during the arbitral proceedings, 
unless the tribunal considers it inappropriate because of delay or pre&udice to the other party. 
In addition, while the I66 Rules provide that any counterclaims shall be Sled with the answer, 
the International Rules provide that counterclaims may be Sled at a later stage in the arbitral 
proceedings if the tribunal determines that the delay was &ustiSed under the circumstances. 
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Bhese procedural differences may affect the duration and cost of the proceedings. Eome of 
the other more signiScant differences are described below.
AddniRoEeRox chaHHeRKe aRM bedHaceEeRo nm abtiobaonbs

Like the I66 Rules, where the parties have not speciSed a number, the default number of 
arbitrators under the International Rules is one. Yowever, under the I66 Rules, the I66 6ourt 
may sua sponte decide, in light of the circumstances, to appoint three arbitrators )article 
J)2CC. Knder the International Rules, the secretariat of the W6A( will appoint a sole arbitrator 
unless a party petitions the secretariat to appoint three. Bhe secretariat must then weigh 
factors such as the size and complexity of the dispute, determine whether three arbitrators 
should be appointed, and notify the parties of its decision )article 11C. In addition, where 
the arbitration agreement calls for each party to nominate an arbitrator, the International 
Rules provide that a respondent who fails to submit an answer or to otherwise nominate an 
arbitrator within the time permitted by the secretariat is deemed to have irrevocably waived 
the right to nominate an arbitrator )articles 5)4C and 12)2CC.

Bhe processes for challenging and replacing arbitrators under the International Rules are 
closely modelled on the I66 Rules. Yowever, under the International Rules the parties are 
given less time )1[ days as opposed to ;0 daysC to raise a challenge )article 1;C. Bhe 
International Rules also add a provision that, where an arbitrator is challenged, he or she may 
simply withdraw as an arbitrator )with or without agreement between the partiesC, and that 
such a withdrawal does not imply acceptance of the validity of the grounds for the challenge. 
qith respect to the replacement of an arbitrator who has been removed or withdrawn, the 
International Rules provide that the replacement arbitrator must be chosen by the same 
method applicable to the appointment of the arbitrator he or she is replacing )article 1V);CC, 
whereas the I66 Rules allow the I66 6ourt the discretion as to whether to follow such 
procedures )article 12);CC.
LpbisMicoinR nm ohe abtiobaH obitpRaH

Article 15 of the International Rules explicitly provides that the arbitral tribunal shall have 
the authority to rule on ob&ections to its &urisdiction, and the existence or validity of the 
contract of which the arbitration agreement is a part. Like the I66 Rules, the International 
Rules provide that a determination by the tribunal that the underlying contract is null and void 
does not render the arbitration clause invalid. $espite these provisions of the International 
Rules, however, it should be recalled that the Arbitration Act applies to all arbitrations which 
take place in Worea, and that article 1: of the Act allows a party challenging &urisdiction to 
appeal the arbitral tribunalMs decision that it has &urisdiction to the courts for a Snal ruling. 
Bhus, while the tribunal will have the Srst opportunity to rule on its own &urisdiction, it is the 
courts which may have the Snal say.
uwiMeRce aRM ejdebos

Bhe International Rules are more detailed and forceful than the I66 Rules with respect to 
the production of evidence. Bypical of parties from civil law &urisdictions, Worean parties 
traditionally have been somewhat reluctant to produce documents voluntarily and other 
evidence unfavourable to them in litigation and arbitration. Bhe International Rules are 
drafted to address this issue in order to ensure a level playing Seld with respect to 
the production of evidence. Article 22 of the International Rules explicitly empowers the 
tribunal, unless the parties have otherwise agreed in writing, to order the parties to produce 
documents and other evidence, and to make a property or site under its control available 
to the tribunal, the other party or any expert appointed by the tribunal. Bhe tribunal is also 
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speciScally empowered to determine the admissibility, relevance, materiality and weight of 
any evidence.

Knder article 20)VC of the I66 Rules, the tribunal may appoint an expert after consultation 
with the parties. Article 2; of the International Rules confers the same power, but the tribunal 
is not re‘uired to consult with the parties. As noted above, however, the parties have the right 
under the Arbitration Act to challenge the tribunalMs appointment of an expert in the Worean 
court of competence, so as a practical matter the tribunal should consult with the parties and 
ensure that the expert is free of conNicts or perceived pre&udices. Bhe tribunal is empowered 
to re‘uire the parties to cooperate with the expert by providing relevant information and 
evidence, and the parties may examine and comment on the expertMs report and the evidence 
relied upon by the expert in drafting it.
SnRrMeRoiaHio:

Knlike the I66 Rules, article V[ of the International Rules explicitly provides that the arbitral 
proceedings, and the records thereof, shall be conSdential. Txcept by consent of the parties, 
or where re‘uired in court proceedings or applicable law, neither the parties nor the tribunal 
)or the W6A(C may disclose any facts related to the arbitration learned through the arbitration 
proceedings.
AMMioinRaH a2abM

Knlike the I66 Rules, the International Rules contain a provision at article ;: permitting a 
party to petition the tribunal, within ;0 days of receipt of the arbitral award, for an Fadditional 
awardM as to claims presented in the arbitral proceedings but not addressed in the award. If 
the tribunal agrees to hear the re‘uest, it must render any such additional award within 40 
days of receipt of the re‘uest. Bhis provision is separate from the provisions regarding the 
correction and interpretation of the award, which mirror the I66 Rules, and is meant to avoid 
challenges to the arbitral award by a party alleging that the tribunal has failed to deal with 
a claim raised in the arbitration. If no re‘uest is made under article ;:, Worean courts will 
normally deem a challenge on this basis to have been waived.
Snsos

Like the I66, the W6A( bases administrative costs and arbitratorsM fees upon the amount of 
the claims to be decided in the arbitration. W6A( arbitrations cost signiScantly less than I66 
arbitrations, however, as both the administrative fee scale and the arbitratorsM pay are lower.

Bhe payment of advance costs can be a thorny issue, especially where there is a respondent 
with no counterclaims and no interest in participating in the arbitration. Bhe I66 Rules provide 
that where one party refuses to pay its share of the advance costs, the other party pay this 
amount in order to ensure that the arbitration proceeds )article ;0);CC. Bhe International Rules 
go a step further, providing at article ;5)[C that a party who is forced to pay the whole of the 
advance on costs may re‘uest the tribunal to order the other party to pay its share in the 
form of an enforceable interim, interlocutory or partial award.

Bhere is ‘uite a difference between the I66 Rules and the International Rules with respect 
to the allocation of costs by the tribunal at the end of the arbitration. Bhe I66 rules consider 
FcostsM to include all of the administrative expenses, fees and expenses of the arbitrators )and 
experts appointed by the tribunalC as well as the reasonable legal and other costs incurred 
by the parties for the arbitration. Bhese costs are allocated at the discretion of the tribunal. 
Bhe International Rules, on the other hand, distinguish between the arbitration costs )such 
administrative expenses, fees and expenses of the arbitrators and expertsC and the costs 
incurred by the parties )such as legal fees and expenses for experts and witnesses, etcC. 
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Article V0 of the International Rules provides that administrative arbitration costs shall, in 
principle, be borne by the losing party, sub&ect to the discretion of the tribunal. Article V1, 
on the other hand, provides that the legal costs and expenses incurred by each party shall 
be borne by such party, again sub&ect to the discretion of the tribunal. Bhe parties are free 
to agree otherwise, of course, so it is advisable to consider this issue when drafting the 
arbitration clause if the International Rules will apply.
Recognition and enforcement of arbitral awards
JnEesoic abtiobaH a2abMs

Article ;[ of the Arbitration Act states that an arbitral award rendered in Worea shall have the 
same effect on the parties as the Snal and conclusive &udgment of the court. It should be 
noted, however, that article ;4 of the act provides procedures for a party wishing to apply 
to the court of competence to set aside an arbitral award rendered in Worea. Bhe grounds 
for setting aside a domestic award in Worea are similar to the grounds for declining to 
recognise or enforce a foreign arbitral award, discussed below. ’o application to set aside 
an award may be made after three months from the date on which a party received a duly 
authenticated copy of the award, nor may any such action be entertained after a conclusive 
&udgment of recognition or enforcement of the award has been rendered by a Worean court. 
Bhere is no corresponding provision under Worean law permitting a party to apply for the 
setting aside of a foreign arbitral award, as article ;4 of the act does not apply to foreign 
awards.
&nbeiKR abtiobaH a2abMs

Article ;: of the Arbitration Act sets forth only two procedural re‘uirements for the 
recognition and enforcement of a foreign arbitral award. Oirst, a party seeking enforcement 
must submit the original, or a duly authenticated copy of, the award and the agreement to 
arbitrate. If these are not in Worean, duly certiSed translations must also be submitted. Bhese 
straightforward procedural re‘uirements are consistent with the Knited ’ations 6onvention 
on the Recognition and Tnforcement of Ooreign Arbitral Awards )the ’ew 7ork 6onventionC, 
to which Worea is a signatory, and Worean courts have shown themselves to be extremely 
friendly to foreign arbitral awards. Yowever, it should be noted that enforcement proceedings 
are full adversarial court litigations which are sub&ect to multiple appeals, so enforcement 
against a recalcitrant party can become a time-consuming and expensive undertaking. As 
noted above, as there is no procedure for setting aside a foreign arbitral award in Worea, a 
party wishing to resist enforcement of a foreign arbitral award will simply refuse to comply 
with the award and force the other party to bring an enforcement action pursuant to article 
;: of the act.

Article ;5 of the Arbitration Act provides that the recognition or enforcement of a foreign 
arbitral award which is sub&ect to the ’ew 7ork 6onvention shall be governed by that 
convention, while foreign arbitral awards which are not sub&ect to the convention shall 
be governed by the same procedures applicable to the recognition and enforcement of 
foreign court &udgments. As a practical matter, however, the vast ma&ority of foreign arbitral 
awards for which recognition and enforcement is sought will be sub&ect to the ’ew 7ork 
6onvention. In addition, there is little practical difference these days between the grounds 
for enforcement of awards sub&ect to the ’ew 7ork 6onvention and the grounds for 
enforcement of foreign court &udgments under Worean law.

Article j of the ’ew 7ork 6onvention sets forth the very limited grounds which may permit 
the refusal of recognition and enforcement of an arbitral award. Among these, the most 
commonly tested in Worea has been that the recognition or enforcement of the award would 
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be contrary to the public policy of Worea )section j)2C)bC of the conventionC, although other 
grounds have also been raised. Worean courts have proven very friendly to foreign arbitral 
awards, taking a very narrow view of the exceptional circumstances which are re‘uired to 
successfully resist recognition and enforcement on any of the grounds provided under article 
j of the convention. Bhe Worean Eupreme 6ourt has repeatedly held that a violation of Fpublic 
policyM giving rise to a refusal to enforce a foreign arbitral award under section j)2C)bC of the 
’ew 7ork 6onvention should be restrictively interpreted in light of the need for certainty and 
stability in international commercial transactions, and that the Fpublic policy exceptionM to 
the enforcement of arbitral awards was intended to protect only WoreaMs most fundamental 
moral beliefs and social order.

9ost recently, the Eupreme 6ourt reaHrmed in 2005 that a foreign arbitral award rendered 
in a &urisdiction which is a signatory to the ’ew 7ork 6onvention shall be recognised as 
having the same res &udicata effect as a domestic Worean court &udgment, unless there are 
grounds under the ’ew 7ork 6onvention to refuse recognition and enforcement )Worean 
Eupreme 6ourt $ec. ’o. 2004$a20250, 2J 9ay 2005C. In the same decision, the Eupreme 
6ourt reaHrmed the very high bar for refusal to recognise and enforce foreign arbitral awards 
based upon the public policy exception in Worea.
6onclusion

Eeveral factors seem to have converged to ensure that the utilization of international 
arbitration will continue to grow in Worea. Worean companies are already sophisticated 
and enthusiastic users of international arbitration. As their leverage and inNuence on the 
global stage increases, Worea will inevitably become the seat of an increasing number of 
international arbitrations, whether under the auspices of the W6A( or other international 
arbitral institutions. As described above, Worea has a progressive Arbitration Act modelled 
on the K’6IBRAL 9odel Law, and courts which are extremely friendly to arbitration. Bhe 
promulgation of the International Rules by the W6A( has also improved the environment 
for international arbitration in Worea. qhile these rules have to date been under-utilised, we 
expect to see more arbitrations under the International Rules as awareness grows among 
potential users of W6A( arbitration.

In preparation for the expected rise in international arbitrations in Worea, in 2010 the W6A( 
unveiled a new state-of-the-art hearing room for international arbitrations. Worean law Srms 
are increasing the size and expertise of their international arbitration teams by hiring both 
Worean and foreign licensed attorneys with experience in various &urisdictions and Nuency in 
Tnglish and other languages. It seems safe to say that the trend in favour of international 
arbitration for the resolution of international commercial disputes by Worean parties will 
continue well into the future.
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NaOapsia
IhnRE Qee genRE
Kamilah & Chong (associate oMce of Rajah & Tann LLP)

Last year, we discussed the general position of the law applicable to arbitrations in 9alaysia. 
qe had highlighted that all arbitrations commenced in 9alaysia on or after 1[ 9arch 2004 
are governed by the Arbitration Act 200[ )200[ ActC and that it repealed the statute which 
previously governed arbitrations in 9alaysia, the Arbitration Act 15[2 )15[2 ActC and also 
repealed the 6onvention on the Recognition and Tnforcement of Ooreign Arbitral Awards Act 
15J[ )6RTOAA ActC. As mentioned before, the 15[2 Act is not altogether irrelevant now as it 
is still applicable to arbitrations commenced before 1[ 9arch 2004.

In this article, we discuss several of the recent cases decided in the 9alaysian courts which 
clariSed certain positions of law relating to arbitration which were previously ambiguous or 
was never considered before by the courts. qe also discuss the adoption of the revised 
K’6IBRAL Arbitration Rules by the Wuala Lumpur Regional Arbitration 6entre )WLRA6C and 
the signiScant revisions made by K’6IBRAL.
Etay of proceedings in court

Bhe issue of whether the court retains any discretion to not grant a stay of proceedings in the 
courts in favour of arbitration when the sub&ect matter of dispute is sub&ect to an arbitration 
agreement had been considered several times before. In this regard, it is pertinent to note 
that there is a clear difference in the provisions relating to the power of the Yigh 6ourt to 
stay legal proceedings in the 200[ Act when compared with similar provisions in the 15[2 
Act.

Eection 10 of the 200[ Act allows a party to apply to the Yigh 6ourt for a stay of legal 
proceedings if the sub&ect matter of the dispute is sub&ect of an arbitration agreement. 
Eection 10 )1C of the 200[ Act reads as follows3

A court before which proceedings are brought in respect of a matter which 
is the sub&ect of an arbitration agreement shall, where a party makes an 
application before taking any other steps in the proceedings, stay those 
proceedings and refer the parties to arbitration unless it Snds )aC that the 
agreement is null and void, inoperative or incapable of being performed] or )bC 
that there is in fact no dispute between the parties with regard to the matters 
to be referred.

Bhis is unlike section 4 of the 15[2 Act, which provides as follows3

If any party to an arbitration agreement or any person claiming through or 
under him commences any legal proceedings against any other party to the 
arbitration, or any person claiming through or under him, in respect of any 
matter agreed to be referred to arbitration, any party to the legal proceedings 
may, before taking any other steps in the proceedings, apply to the court to stay 
the proceedings, and the court, if satisSed that there is no suHcient reason why 
the matter should not be referred in accordance with the arbitration agreement, 
and that the applicant was at the time when the proceedings were commenced 
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and still remains ready and willing to do all things necessary to the proper 
conduct of the arbitration, may make an order staying the proceedings.

Bhe difference between section 10 of the 200[ Act and section 4 of the 15[2 Act is that while 
the former makes it mandatory for the Yigh 6ourt to grant a stay, the latter allows the court 
to use its discretion to grant a stay or otherwise.

Another difference between the provisions is that section 10 of the 200[ Act provides only 
two instances in which the court does not need to grant a stay] Srstly, if the arbitration 
agreement is null and void, inoperative or incapable of being performed and secondly, if 
there exist in fact no dispute between the parties in regard to the matters to be referred. 
Euch conditions are not stated in section 4 of the 15[2 Act and this allows the court broad 
discretion by stating that a stay need not be granted if the court is satisSed that there is no 
suHcient reason why the matter should not be referred to arbitration. Yowever, both sections 
have a common provision that a stay will not be granted if the applicant has taken part in the 
proceedings.

qhen the 200[ Act initially came into force, it was argued that the courts, in a manner similar 
to the express provision in the 15[2 Act and also by way of the inherent &urisdiction of the 
court, retains its discretion on the issue of granting a stay of proceedings. Yowever, over the 
years, the courts have clearly established that section 10 of the 200[ Act mandates that a 
stay be granted if the sub&ect matter of the dispute is sub&ect of an arbitration agreement. 
Recently, in the case of 6hut ’yak Yisham ’yak Ariff v 9alaysian Bechnology $evelopment 
6orporation Edn (hd,1 the court took the occasion to restate the desire of the legislature 
to reform the law relating to arbitration and to give primacy to arbitration proceedings over 
court proceedings in circumstances where parties have agreed to resolve their disputes by 
arbitration. Bhe Yigh 6ourt stated that in such circumstances, the court has to grant a stay 
of proceedings regardless of whether the arbitration is international or domestic in nature 
and that it would be rare for a court not to grant a stay under the 200[ Act. It is also pertinent 
to note that the Yigh 6ourt was also of the view that notwithstanding that the agreement 
between parties to which the matter relates was signed in 200[, the applicable statute is the 
200[ Act as the notice to arbitrate was only issued in 200J )after 1[ 9arch 2004C.

Eimilarly, the position taken by the second highest court in the country, the 6ourt of Appeal 
in the case of Renault Ea v Inokom 6orporation Edn (hd U Anor And 8ther Applications2 
was no different. Bhe 6ourt of Appeal held that a stay is mandatory under section 10 of the 
200[ Act. Bhe court further observed that unlike the 15[2 Act which provides the Yigh 6ourt 
powers to hear disputes on ‘uestions of fraud relating to the arbitration agreement )section 
2[C, the 200[ Act deems the same to be within the competent &urisdiction of the arbitrator 
and is not to be treated any different than other matters.

Bhe court in the case of qinsin Tnterprise Edn (hd v 8xford Balent )9C (hd; noted that under 
the 15[2 Act, it has the discretion to grant a stay of court proceedings if certain conditions 
are met, one of which being that the applicant has demonstrated that he is ready and willing 
to arbitrate the dispute, while there is no such re‘uirement under the 200[ Act. Bhe court held 
that in both the 15[2 Act and 200[ Act, a stay will only be granted if the parting seeking to 
stay the proceedings has not taken part in the proceedings. In this case, the 6ourt held that 
the defendant, by re‘uesting and obtaining an extension of time to Sle its defence, had taken 
a step in the proceedings and therefore had deprived itself of the right to stay proceedings.
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In Gadang Tngineering )9C Edn (hd v (luwater $evelopments (erhad,V the Yigh 6ourt, 
having both an application for stay and summary &udgment before it, held that the it has 
no discretion under the 200[ Act but to grant a stay unless section 10)1C)aC or )bC applied. 
Bhe plaintiff in this case argued that section 10)1C)bC applies, to which the court observed 
that the application of section 10)1C)bC should be shown in the answer opposing the stay 
application and not by a separate summary &udgment application.
Arbitral awards

(oth the 15[2 Act and 200[ Act are silent in regard to appeal procedures against an award. 
Yowever, both acts have provisions relating to setting aside an award. Eection 2V )2C of the 
15[2 Act states as follows3

qhere an arbitrator or umpire has misconducted himself or the proceedings, 
or an arbitration or award has been improperly procured, the Yigh 6ourt may 
set the award aside.

Eimilarly, section ;: of the 200[ Act provides the various grounds for Yigh 6ourt to set aside 
an award.

Recently, the 6ourt of Appeal in the case of 6airn Tnergy India Pty Ltd v Bhe Government of 
India[ held that, under the 15[2 Act, an arbitration award is ordinarily Snal and conclusive 
unless a contrary intention is provided for in the arbitration agreement. Bhe 6ourt of Appeal 
also noted that accordingly, the civil courts do not have appellate &urisdiction over the 
arbitratorMs decision if it has been fairly reached. Bhe 6ourt of Appeal, however, also stated 
that in limited and exceptional circumstances, the court may still set aside an award if there 
was an error of law on the face of the award. Bhis is based on common law principles. Deffery 
Ban D6A stated3

Bhe remedy of Ferror of law on the face of the awardM was not provided in 
the Arbitration Act 15[2. (ut 9alaysian law was not and is not limited to the 
Arbitration Act alone. Fcourts in 9alaysia have regularly considered arbitration 
applications on the basis that error of law on the face of the award is available 
for consideration under our law.4

Bhe 6ourt of Appeal was of the view that a ‘uestion of construction is a ‘uestion of law and 
if the ‘uestion of construction itself is the very thing that had been referred to the arbitrator 
for determination, the court would not set aside the Sndings of the arbitrator only because 
the court itself would have come to a different conclusion. Ourther, the 6ourt of Appeal also 
stated that an erroneous decision of an arbitrator on a speciSc ‘uestion of construction 
does not in itself make it a bad award capable of being set aside. Yowever, where a tribunal 
has had to determine a ‘uestion of law that became material to its decision in the dispute 
that was referred to it - and that ‘uestion of law was determined erroneously - then curial 
interference is possible on the ground that there has been an error of law on the face of the 
award. As observed by the 6ourt of Appeal, the grounds for setting aside an award under the 
200[ Act are very limited and, additionally, section J of the 200[ Act provides that no court 
shall intervene in any matters governed by the 200[ Act except as provided. Bherefore, it is 
unlikely that the decision of 6airns Tnergy India would be of any relevance under the 200[ 
Act.

A similar position that the 9alaysian courts would be unlikely to set aside or refuse 
recognition of an arbitration award is seen in the recent case of Baman (andar (aru 9asai 
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Edn (hd v $indings 6orporations Edn (hd.: In this case, the Yigh 6ourt considered both 
an application to set aside an award )the plaintiffMs applicationC as well as an application 
to register an award for purposes of enforcement )the defendantMs applicationC. Bhe court 
observed that the plaintiff, in relying on sections ;: or V2 as the basis of its application, 
had failed to properly identify and state which subsection is applicable and as a result, the 
court held that the plaintiffMs application should be dismissed for prolixity especially since 
the 200[ Act does not allow the courts to intervene in matters that do not strictly fall within 
any of the sub-sections of section ;:. Ourther, the plaintiffMs general arguments that the 
arbitrator had breached rules of natural &ustice also could not be accepted by the court in 
view of the failure to set out the pre&udice suffered and the proof thereof. In regard to the 
defendantMs application, the court was of the opinion that there is not much merit in the 
plaintiffMs arguments )that the Snal award does not deal with the dispute contemplated by the 
partiesC to oppose the said application on the basis that the arbitrator has general &urisdiction 
to deal with all matters relating to the dispute. Bhe court also stated that the 200[ Act makes 
it compulsory for courts to respect the decision of the arbitrator and that real proof is re‘uired 
before the courts would meddle with an award.

Another relevant case in relation to enforcement and recognition of an award is the case of 
Yiap-Baih qelding U 6onstruction Edn (hd v (oustead Pelita Bin&ar Edn (hd )formerly known 
as Loagan (unut Plantations Edn (hdC.J Bhe Yigh 6ourt in this case had to decide on the 
appropriate statute to be used for making an application for the recognition and enforcement 
of an award if the arbitration was commenced under the 15[2 Act. Bhe defendant argued that 
since the award was being registered after 1[ 9arch 2004, the application for enforcement 
should be made under the 200[ Act. Bhe Yigh 6ourt considered the Indian case of Bhyssen 
Etahlunion Gmbh v Eteel Authority of India,5 which dealt with a similar point and held that 
to enforce an award under the 15[2 Act )under which the arbitration proceedings were 
commencedC is an accrued right and that legislature did not intend to take away a vested 
right by introduction of the 200[ Act] therefore the application was indeed made under the 
appropriate statute.

Eimilarly in the recent case of ’go 6hew Yong 8ils U Oats )9C Edn (hd v Warya Rumpun Edn 
(hd,10 the court observed that in almost all cases, failure to make an application to set aside 
an award is fatal to a defendant resisting a recognition or enforcement application and that 
merely Sling an aHdavit to oppose registration is insuHcient. Bherefore, it is advisable that 
a party seeking to oppose the registration of an award also make an application to set aside 
the award.
6RTOAA Act

Tnforcement of awards pursuant to arbitration agreements under the ’ew 7ork 6onvention 
or arbitrations held outside 9alaysia in states which were party to the ’ew 7ork 6onvention 
are governed by the 6RTOAA Act. Bhis statute allows the courts in 9alaysia to give effect 
to private agreements to arbitrate and to recognise and enforce arbitration awards made in 
other contracting states.

In the case of Eri Lanka 6ricket v qorld Eports ’imbus Pte Ltd,11 the 6ourt of Appeal held 
that a gazette notiScation by Yis 9a&esty 7ang $i-pertuan Agong was a pre-re‘uisite before 
enforcement of an award from a state is allowed under the 6onvention on the Recognition 
and Tnforcement of Ooreign Arbitral Awards Act 15J[ notwithstanding that the state was 
indeed a signatory to the ’ew 7ork 6onvention. Bhis decision was reaHrmed once again 
by the 6ourt of Appeal in the case of Alami jegetable 8il Products Edn (hd v Lombard 
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6ommodities Ltd.12 Yowever, late in 2005, the Oederal 6ourt had reversed the decision of 
the 6ourt of Appeal in the latter case1; and held that gazette notiScation is evidentiary in 
nature and not a pre-condition for purposes of enforcing an award from a state which is a 
signatory to the ’ew 7ork 6onvention.

It should be noted that there are no similar provisions in the 200[ Act pertaining to the gazette 
notiScation by his ma&esty )as in the repealed 6RTOAA ActC and thus this issue does not arise 
for the recognition and enforcement of an award under the 200[ Act. It is certainly arguable 
that these cases are not applicable to a party seeking recognition and enforcement of an 
award from a foreign state that is a signatory to the ’ew 7ork 6onvention under the Act.

Adoption of the revised K’6IBRAL Arbitration Rules by the WLR6A Bhe development of 
arbitration law over the year also most recently saw the adoption of the recently revised 
K’6IBRAL Arbitration Rules by the WLR6A on 1[ August 2010, the Srst arbitration centre in 
the world to do so. Bhe Knited ’ations 6ommission on International Brade Law )K’6IBRALC 
had decided in 2004 that the K’6IBRAL Arbitration Rules should be revised to meet the 
changes in arbitral practice that has occurred over the past ;0 years since they were Srst 
adopted in 15:4. Bhe revised K’6IBRAL Arbitration Rules were adopted by K’6IBRAL on 
2[ Dune 2010 and were effective as of 1[ August 2010. qith WLR6A adopting the revised 
K’6IBRAL Arbitration Rules, all changes made therein are relevant to and effects arbitrations 
held in the WLR6A.

Bhe revised K’6IBRAL Arbitration Rules saw more provisions being added to the rules with 
the aim of Slling the gaps that became apparent over the years. K’6IBRAL states that Fthe 
revision is aimed at enhancing the eHciency of arbitration under the rules and does not alter 
the original structure of the text, its spirit or drafting styleM.

Revision of article 2 shows the rules taking into account modern technology in regard to 
notice of arbitrations and other communications as well as conduct of the hearing. qhere 
previously, the rules re‘uired that notices to be physically delivered, the revision of the 
rules allows for notices and other communications to be Ftransmitted by any means of 
communications that provides or allows for a record of its transmissionM. A point to note is 
that when communications are conducted via e-mail or facsimile, a designated or authorised 
address must be used. Bhe revision of the K’6IBRAL Arbitration Rules also includes the 
addition of article 2J)VC which provides that witnesses may Fbe examined through means 
of telecommunication that do not re‘uire their physical presence at the hearingM with the 
example of teleconference being stated.

Article 4 has been revised to reduce the time a party needs to wait before making a re‘uest 
to the secretary general of the Permanent 6ourt of Arbitration at Bhe Yague )P6AC in regard 
to disputes relating to the appointment of an appointing authority from 40 to ;0 days. 
Additionally, it is also now expressly stated that the P6A may be re‘uested by the parties 
to act as an appointing authority. Bhe default position in regard to the appointment of three 
arbitrators in the event parties fail to agree to a sole arbitrator has been retained. Yowever, 
the appointing authority may appoint a sole arbitrator if either of the parties does not appoint 
a second arbitrator or a party makes such a re‘uest and the circumstances are that it is more 
appropriate to use a single arbitrator.

Among the signiScant additions in the revised K’6IBRAL Arbitration Rules relating to 
the conduct of arbitrators is that it is now provided that the tribunal Fshall conduct the 
proceedings so as to avoid unnecessary delay and expense and to provide a fair and eHcient 
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process for resolving the partiesM disputeM )article 1:)1CC and that the tribunal shall as soon as 
practicable establish a provisional timetable of the arbitration )article 1:)2CC. Bhere are also 
now additional provisions dealing with the issue of arbitratorMs conNict of interest whereby 
model statements of independence pursuant to a new article 11 are annexed to the revised 
rules. Also in regard to arbitratorsM conduct, article 14 provides a clause excluding the liability 
of the tribunal )and also that of the appointing authorityC save for intentional wrongdoing. 
Bhis would most certainly guarantee that the arbitrators can proceed with the arbitration 
without fear of any negative repercussions from the parties.

Txcessive tribunal remuneration would also not be possible now that the revised K’6IBRAL 
Arbitration Rules states that the fees shall be reasonable in amount )article V1C. Bhe rules 
also re‘uire that the arbitral tribunal inform the parties of how it proposes to determine its 
fees soon after the tribunal is constituted and also how the fees and expenses have been 
Sxed. Bhe parties may refer the proposal or the determination of the fees of the tribunal for 
review to the appointing authority.
’otes
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MiREaHnbe
AOwiR Qen MI and IhnL MeaR QL
+ongPartnership LLP

Introduction

Bhe past year has, once again, seen signiScant developments in international arbitration in 
Eingapore, with steps taken by the Eingapore government and the Eingapore International 
Arbitration 6entre )EIA6C to buttress EingaporeMs proSle as a ma&or international arbitration 
centre.

6hanges to the legislation on international arbitration that were passed by the Eingapore 
Parliament in 2005 have come into force in Danuary 2010. 8ne of the key provisions was the 
introduction of a new section 12A to the International Arbitration Act )IAAC, which empowers 
Eingaporean courts to make interim orders in aid of an arbitration seated outside Eingapore.1

Bhe EIA6 saw a &ump in the number of cases administered - as at ;1 $ecember 2005, 
the EIA6 had recorded a total of 140 new arbitrations )out of an active caseload of ;00 
casesC] a marked increase from the 55 new arbitrations recorded in 200J. Bhe types of cases 
being administered has also diversiSed with more international arbitrations] a total of 11V 
international arbitrations were administered by the EIA6 in 2005 )compared to :: in 200JC.

Bhis trend is set to grow with the oHcial opening of 9axwell 6hambers, the new integrated 
dispute resolution complex, on 21 Danuary 2010 )following a soft launch in Duly 2005C. 
9axwell  6hambers is  designed to be a hub for  arbitration in  Eingapore,  and hosts 
state-of-the-art hearing facilities as well as numerous international arbitration institutions, 
including EIA6, the International 6ourt of Arbitration of the International 6hamber of 
6ommerce )I66C, the International 6entre for $ispute Resolution )I6$RC, the Permanent 
6ourt of Arbitration )P6AC and the qorld Intellectual Property 8rganization )qIP8C, among 
others. Eingapore also hosted the Srst Eingapore International Arbitration Oorum in Danuary 
2010 to mark the oHcial opening of 9axwell 6hambers.

In line with the growth in international arbitrations in Eingapore, a number of interesting 
issues were considered and determined by the Eingaporean courts. Bhe Eingaporean courts 
continue to expound a minimalist intervention policy in support of arbitration.
6hanges to the EIA6 Rules

Bhe EIA6 has introduced a number of changes in the Vth Tdition of the Arbitration Rules of 
the EIA6 )EIA6 Rules 2010C, which came into effect on 1 Duly 2010. 9any of these changes 
have been targeted at streamlining existing procedures and facilitating speedier arbitrations. 
Eome of the key changes are discussed below.
ujdeMioeM dbnceMpbe

8ne of the more signiScant changes introduced in the EIA6 Rules 2010 is the provision for an 
expedited procedure available prior to the full constitution of the tribunal. A party can apply 
for the arbitration to be conducted under the expedited procedure if any of the following 
conditions are met3

%
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the amount in dispute does not exceed E@[ million )being the aggregate amount of 
the claim, counterclaim and any set-off defence]

% where the parties so agree] or

% in cases of exceptional urgency.

If the chairman of the EIA6 determines that the expedited procedure should apply, then3

% the registrar may shorten any time limits under the EIA6 Rules]

% the case will be referred to a sole arbitrator )unless the chairman of the EIA6 
determines otherwiseC]

% the arbitrator will nevertheless hold hearings to take evidence and hear arguments 
unless the parties agree that the dispute will be decided on the basis of documentary 
evidence only]

% the award must be made within six months from the date of  constitution of 
the tribunal )unless the registrar extends the time limits, and only in exceptional 
circumstancesC] and

% the arbitrator need only state in summary form the reasons upon which the award is 
based, but parties may agree that no reasons need to be given.

uEebKeRc: iRoebiE beHiem

In line with the newly introduced expedited procedure, the EIA6 Rules 2010 also permit 
parties to apply for emergency interim relief prior to the constitution of the tribunal. If the 
chairman accepts the application, an emergency arbitrator will be appointed by the chairman 
within one business day after receipt of the application with payment of the re‘uired fee. 
Bhe tribunal, once constituted, may reconsider, modify or vacate the interim award or order 
made by the emergency arbitrator, and is not bound by the reasons given by the emergency 
arbitrator. Rule 24.; of the EIA6 Rules 2010 expressly provides that a re‘uest for interim 
relief made to a &udicial authority prior to the constitution of the tribunal, or in exceptional 
circumstances thereafter, is not incompatible with the Rules.
[t<ecoinRs on ohe <pbisMicoinR nm ohe obitpRaH

Rule 2[.1 of the EIA6 Rules 2010 provides that if a party ob&ects to the existence, validity or 
scope of the arbitration agreement or to the &urisdiction of the EIA6 over a claim before the 
tribunal is appointed, a committee of the board of the EIA6 shall decide, without pre&udice 
to the admissibility or merits of the claim, if it is prima facie satisSed that an arbitration 
agreement under the Rules may exist. If the committee is not so satisSed, the arbitral 
proceedings shall be terminated.
lpHoi-dabo: addniRoEeRo nm abtiobaonbs

Bhe EIA6 Rules 2010 prescribe a new procedure for the nomination of arbitrators where there 
are more than two parties in the arbitration proceedings. Rule 5 provides that where one 
arbitrator is to be appointed, all parties are to agree on an arbitrator. If no &oint nomination 
is made within 2J days of the Sling of the notice of arbitration or within the period agreed 
by the parties, the chairman of the EIA6 shall appoint the arbitrator. qhere three arbitrators 
are to be appointed, the claimants shall &ointly nominate one arbitrator and the respondents 
shall &ointly nominate one arbitrator. If no such &oint nominations are made within 2J days of 
the Sling of the notice of arbitration or within the period agreed by the parties, the chairman 
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of the EIA6 shall appoint all three arbitrators. Bhe chairman will also designate one of them 
to act as the presiding arbitrator.
SnRrMeRoiaHio: 

Bhe previous EIA6 Rules did not contain any provisions for sanctions if a party breaches 
the obligation to keep the arbitration proceedings and the award conSdential. Rule ;[.V 
of the EIA6 Rules 2010 provides that the tribunal has the power to take appropriate 
measures, including issuing an order or award for sanctions or costs, if a party breaches 
the conSdentiality rule.
Dudicial decisions of note

Bhe Eingaporean courts considered a number of important issues in arbitration law in 2010] 
the cases of Petroprod Ltd )in oHcial li‘uidation in the 6ayman Islands and in compulsory 
li‘uidation in EingaporeC v Larsen 8il and Gas Pte Ltd /2010Z EGY6 1J4 )PetroprodC, $enmark 
Ekibstekniske Wonsulenter A?EI Likvidation v Kltrapolis ;000 Investments Ltd /2010Z EGY6 
10J )$enmark EkibstekniskeC, Eui Eouthern Gas 6o Ltd v Yabibullah 6oastal Power 6o )PteC 
Ltd /2010Z ; ELR 1 )Eui EouthernC, ADB v ADK /2010Z EGY6 201 )ADBC and Bransocean 
8ffshore International jentures Ltd v (urgundy Global Txploration 6orp /2010Z 2 ELR J21 
)Bransocean 8ffshoreC deserve special mention.
AbtiobatiHio: nm iRsnHweRc: isspes

In Petroprod, the Yigh 6ourt of Eingapore for the Srst time considered the issue of arbitrability 
of claims under insolvency laws] an issue that has been known to give rise to some delicate 
‘uestions. As noted in Redfern and Yunter on International Arbitration, [th ed. )8xford3 
8xford Kniversity Press, 2005C at /2.12JZ )cited at /11Z of PetroprodC3

Issues of arbitrability arise in respect of insolvency law due to the conNict 
between the private nature of arbitration and the public policy driven collective 
procedures provided for under national insolvency laws. 6ourts and tribunals 
in various countries have sought to identify where the boundary of arbitrability 
should lie, and which insolvency issues are only suitable for resolution by 
a court. In this regard a distinction can be made between FcoreM or FpureM 
insolvency issues which are inherently non-arbitrable )for example, matters 
relating to the ad&udication of the insolvency itself or the veriScation of 
creditorsM claimsC, and the remaining circumstances of other cases involving 
the insolvency of one of the parties to a commercial arbitration agreement. Bhe 
precise location of this dividing line varies between countries, and will depend 
in part on national insolvency laws.

In Petroprod, the plaintiff )a 6ayman Islands companyC entered into a management 
agreement with the defendant, clause 1J of which provided that3 F/dZisputes which cannot 
be resolved amicably shall be resolved by arbitration in Eingapore in accordance with the 
provisions of the Eingapore Arbitration Act 6hapter 10M. Eubse‘uently, the plaintiff was 
placed in oHcial li‘uidation by the Grand 6ourt of the 6ayman Islands and compulsory 
li‘uidation by the Yigh 6ourt of Eingapore.

Bhe plaintiff then commenced action to avoid several transactions involving payments to 
the defendant pursuant to the management agreement, on the basis that those payments 
constituted unfair preferences or transactions at an undervalue pursuant to sections 5J and 
55 of the (ankruptcy Act read with section ;25)1C of the 6ompanies Act and that they were 
made with the intent to defraud under section :;( of the 6onveyancing and Law of Property 
Act )6LPAC.
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Knsurprisingly, the defendant applied to stay the action in favour of arbitration, pursuant 
to section 4 of the Arbitration Act. Bhe plaintiff, in response, contended that the stay 
application should be dismissed as the issues that re‘uired determination in the claim were 
not arbitrable. Bhe Yigh 6ourt noted that the concept of arbitrability is explicitly recognised 
in section 11)1C of the International Arbitration Act, which provides that any dispute that 
the parties have agreed to submit to arbitration under an arbitration agreement may be 
determined by arbitration unless it is contrary to public policy to do so. qhile the Arbitration 
Act did not contain a similar provision, the Yigh 6ourt nonetheless rightly considered that 
the arbitrability of the claims ought to be taken into account when determining whether to 
exercise the discretion to stay proceedings under section 4 of the Arbitration Act.

Against that backdrop, the Yigh 6ourt of Eingapore examined the policy behind the 
avoidance provisions in the (ankruptcy Act and the 6ompanies Act. Bhe 6ourt held that 
those provisions were enacted for the beneSt of the general body of creditors in an 
insolvency, which policy would be compromised if the enforcement of the avoidance 
provisions were sub&ect to private arrangements )such as arbitration agreementsC between 
the company and the wrongfully advantaged creditor or transferee. Bhe 6ourt accordingly 
held that the claims were not arbitrable.

As regards the claims under the 6LPA, while the 6ourt held that it was arguable whether the 
issue under the 6LPA should in fact be resolved through arbitration pursuant to the contract 
between the parties, it would be preferable for all claims to be considered in the same forum 
as there was likely to be a substantial overlap of factual issues. Accordingly, the application 
for a stay of proceedings was dismissed.
SnR=icoiRK abtiobaoinR cHapses

Bransocean 8ffshore International jentures Ltd v (urgundy Global Txploration 6orp /2010Z 
2 ELR J21 is a useful reminder on the importance of providing for consistent dispute 
resolution clauses in transactions involving multiple related contracts )unless the parties 
have consciously and deliberately provided for differing dispute resolution mechanismsC.

In this case, the parties had entered into two related contracts, one of which )the drilling 
contractC provided the resolution of any disputes Farising out of or in relation to or in 
connection with /the drilling contractZ by arbitration under the L6IA RulesM. Bhe other contract 
)the escrow agreementC, in contrast, provided for the non-exclusive &urisdiction of the 
Eingaporean courts in respect of Fany legal action or proceedings that may be brought at any 
time relating in any way to this /escrow agreementZM. Proceedings were commenced claiming 
damages for breach of the escrow agreement, but the plaintiff had, on the back of the breach 
of the escrow agreement, terminated the drilling contract. Bhe defendant then successfully 
obtained a stay of the proceedings from an assistant registrar, in reliance on the arbitration 
clause in the drilling contract.

8n appeal, the Yigh 6ourt of Eingapore set aside the order for stay, and found that the 
defendantMs application for stay was nothing more than a tactic to delay the progress of the 
suit. In arriving at this decision, the 6ourt held3

/24Z In addition, I was of the view that where different but related agreements 
contained overlapping and inconsistent dispute resolution clauses, the nature 
of the claim and the particular agreement out of which the claim arose ought 
to be considered. qhere a claim arose out of or was more closely connected 
with one agreement than the other, the claim ought to be sub&ect to the dispute 
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resolution regime contained in the former agreement, even if the latter was, on 
a literal reading, wide enough to cover the claim /Z

6iting the Tnglish decision in K(E AG v YEY ’ordbank AG /2005Z 2 LloydMs Rep 2:2, 
the Yigh 6ourt considered that when parties must be presumed to intentionally chosen 
numerous &urisdiction clauses that may overlap, and not to intend that similar claims should 
be the sub&ect of inconsistent &urisdiction clauses. Accordingly, parties will be taken to have 
intended that a dispute that fell within both sets of agreements should be governed by the 
&urisdiction clause in the contract that was closer to the claim.
uRmnbceEeRo nm abtiobaoinR a2abMs

In $enmark Ekibstekniske, the plaintiff had applied for leave under section 25 of the IAA 
to enforce a Snal award made by the $anish Arbitration Institute against the defendant in 
relation to disputes arising from a new agreement for the design of a Fmega yachtM. Bhe 
defendant resisted enforcement on various grounds, including an assertion that the plaintiff 
could not produce the original arbitration agreement or a certiSed copy thereof as re‘uired 
under section ;0)1C)bC of the IAA.

EpeciScally, the defendant contended that there was no arbitration agreement in writing, as 
the arbitration clause was contained in the standard conditions to the original agreement 
between the parties. Bhe parties then executed the new agreement] however, the defendant 
in executing the new agreement did not sign the standard conditions. 8n that basis, 
the defendant contended that the application for enforcement, which exhibited the new 
agreement, did not contain an arbitration agreement.

Bhe 6ourt granted the plaintiffMs application for leave to enforce the award and held that 
the real issue was whether the standard conditions formed part of the new agreement. 
Bhis needed to be considered in two contexts3 the Srst stage of enforcement under section 
;0)1C)bC of the IAA] and the second stage being the refusal of enforcement under section 
;1)2C of the IAA.

In relation to the Srst stage, the 6ourt applied Aloe jera of America, Inc v Asianic Oood )EC 
Pte Ltd /2004Z ; ELR )RC 1:V, which held that the examination that the court must make of 
the documents is a formalistic one and not a substantive one. Applying that approach to 
the present case, the 6ourt found that the plaintiff had satisSed section ;0)1C)bC of the IAA 
by producing a copy of the new agreement and a certiSed copy of the standard conditions3 
for the purposes of section ;0)1C)bC, all the applicant needed to produce was the arbitration 
agreement under which the award Fpurports to have been madeM.

In any event, in considering the second stage under section ;1)2C)bC of the IAA, the 6ourt 
held that to succeed, the defendant must show that the arbitration agreement was not 
valid under the law to which the parties had sub&ected it )in this case, $anish lawC. (oth 
parties provided expert evidence on this issue, and the court preferred the evidence from 
the plaintiffMs expert to the effect that the arbitration clause in the standard conditions would 
have been incorporated into the new agreement by reference under $anish law. Bhe 6ourt 
accordingly found in favour of the plaintiff and granted the order for enforcement of the 
arbitration award.

Eome doubt, however, has been cast on the mechanistic or formalistic approach taken in 
Aloe jera and $enmark Ekibstekniske by the 6ourt in Etrandore. 6ommenting obiter, the 
6ourt expressed some reservations on the consistency of the mechanistic approach in 
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light of several recent cases from the Tnglish courts, including the Tnglish 6ourt of Appeal 
decision in $allah Tstate and Bourism Yolding 6ompany v Bhe 9inistry of Religious Affairs, 
Government of Pakistan /2005Z Tq6A 6iv :[[. In $allah Tstate, the 6ourt of Appeal ruled 
that proceedings under section 10;)2C of the Tnglish Arbitration Act 1554, the e‘uivalent of 
section ;1)2C of the IAA, should take the form of a full rehearing of the relevant issues and 
not merely a review of the tribunalMs decision.

As matters stand, the approach in relation to the Srst stage of enforcement remains 
mechanistic, as set out in Aloe jera and $enmark Ekibstekniske. It will be interesting to see 
which approach is adopted by the 6ourt of Appeal should it be asked to decide on this issue 
in the future.
IeooiRK asiMe abtiobaH a2abMs

In Eui Eouthern and ADB, the Yigh 6ourt had to tackle applications to set aside arbitral awards 
made under the International Arbitration Act )IAAC that, in line with the K’6IBRAL 9odel Law, 
provide for very limited grounds on which a setting aside of an arbitral awards is permissible.

In Eui Eouthern, the plaintiff sought an order that an award be set aside on the basis that the 
award dealt with matters outside the scope of the arbitration reference and was Fperverse, 
manifestly unreasonable and irrationalM. Bhe Yigh 6ourt Srmly re&ected the application] the 
6ourt considered that the award did not exceed the scope of the reference and an irrational 
decision would not deprive the tribunal of the &urisdiction it had to make that decision.

8n the purported Fperversity and irrationalityM of the award, the Yigh 6ourt une‘uivocally 
re&ected the suggestion that a court could apply its power of &udicial review to decisions 
of an arbitral tribunal] the 6ourt considered that there was simply no appropriate analogy 
between administrative decisions )to which &udicial review appliesC and arbitral decisions )to 
which &udicial review does not applyC. Bhe 6ourt made clear that parties would be held to 
their agreement to arbitrate and the conse‘uences thereon, unless one of the grounds for 
setting aside as provided for in article ;V of the 9odel Law )which has the force of law under 
the IAAC was made out.

In addition, the Yigh 6ourt re&ected the plaintiffMs contention that a perverse or manifestly 
unreasonable award could be set aside on the ground of public policy. Bhe Yigh 6ourt instead 
made clear that3

% it is incumbent on a party seeking to challenge an award to identify the public policy 
that the award allegedly breaches and to show which part of the award conNicts with 
that public policy] and

% the  plaintiff  had  to  cross  a  very  high  threshold  and  demonstrate  egregious 
circumstances, such as corruption, bribery or fraud, that would violate the most basic 
notions of morality and &ustice.2

In contrast, the decision in ADB was the Srst reported &udgment in Eingapore where an 
arbitration award was successfully set aside under article ;V)2C)bC)iiC of the 9odel Law )ie, 
in conNict with the public policy of EingaporeC.

Bhe plaintiff in ADB was a (ritish jirgin Islands company and the defendant a public company 
incorporated under the laws of Bhailand. $isputes arose between the parties under an 
agreement, pursuant to which the plaintiff commenced arbitration proceedings. After the 
commencement of arbitration, the defendant lodged a complaint to the Bhai police against 
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the sole director and shareholder of the plaintiff. Investigations were commenced by the Bhai 
police, leading to criminal charges for fraud and forgery.

In the interim, the parties negotiated a settlement of their disputes and entered into a 
settlement agreement that provided for each party to terminate and withdraw all actions 
)including the arbitrationC on the Fclosing dateM, which was in turn deSned to mean the date 
evidence was received of the withdrawal, discontinuation or termination of the Bhai criminal 
proceedings.

After the concluding agreement was signed, the defendant withdrew its complaint to the 
police. Bhe Bhai police subse‘uently issued orders for the cessation of the Bhai criminal 
proceedings, and payment of the settlement sum was accordingly made to the plaintiff 
pursuant to the terms of the settlement agreement. Yowever, the plaintiff refused to 
terminate the arbitration proceedings. Bhe defendant then formally applied to the arbitral 
tribunal to terminate the arbitration on the grounds that the parties had reached full and Snal 
settlement of their claims.

Bhe plaintiff asserted that the settlement agreement was illegal and unenforceable as it 
amounted to an agreement to stiNe a prosecution. Bhe parties agreed to have this issue 
resolved by the same tribunal that had been constituted to hear the original arbitration 
proceedings. Bhe tribunal ruled that the settlement agreement was not illegal and directed 
that the arbitration be terminated.

Bhe plaintiff subse‘uently applied to the Yigh 6ourt of Eingapore to set aside the award on 
the basis that it was contrary to public policy.

Bhe Yigh 6ourt recognised that there was a balancing act to be done in weighing the Fneed to 
uphold the public interest in ensuring the Snality of arbitral awardsM against the need for the 
6ourt to Fsafeguard the countervailing public interest in ensuring that its processes are not 
abused by litigantsM. Bhe 6ourt reiterated the high threshold re‘uired for a setting aside of 
an arbitration award, and aHrmed that the 6ourt was exercising its supervisory &urisdiction 
in considering the legality of the concluding agreement. ’otwithstanding that, the 6ourt 
considered that Fin an appropriate case, the 6ourt, in exercising its supervisory &urisdiction, 
may examine the facts of the case and decide the issue of illegalityM.

Applying those principles, the 6ourt held that the settlement agreement conNicted with public 
policy, as it was an agreement to stiNe prosecution. Bhe 6ourt took the view that the tribunalMs 
decision that the concluding agreement was not illegal was based on the literal terms of the 
agreement and the tribunal erroneously failed to concern itself with the relevant surrounding 
circumstances to ascertain the true ob&ect, purpose and intentions of the parties.

8n the face of it, the decision suggests that a court exercising supervisory &urisdiction is 
permitted to delve into an in depth re- examination of the issue of illegality even when 
that precise issue was in fact speciScally resolved in favour of one party by the tribunal. 
Bhis appears to be a signiScant expansion of the public policy ground for setting aside 
international arbitration awards] the Eingaporean courts have traditionally taken the view that 
public policy in this respect encompasses a narrow scope. Bhe decision is presently under 
appeal] it remains to be seen to what extent the Eingaporean 6ourt of Appeal will endorse 
such an approach.
6onclusion
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Eingapore has continued to go from strength to strength as a leading centre for international 
arbitration centre and will continue do so. As noted by EingaporeMs minister for law, 9r W 
Ehanmugam, in his speech at the inaugural Eingapore International Arbitration Oorum3

Eingapore has seen considerable growth as a venue of choice for international 
arbitration /Z qe will remain focused and constantly re-examine our legal 
regime to ensure that we stay arbitration friendly. Bhe presence in Eingapore 
of so many eminent arbitration thinkers and practitioners /Z helps to catalyse 
this process. It is through open discussion and creative exchange that the 
arbitration sector can continue to upgrade and improve.

’otes
1
Prior to the enactment of section 12A, EingaporeMs courts did not have the power to grant 
interim relief to assist an arbitration with a foreign situs. Bhe extension of such powers 
under section 12A, however, does not include the power to make orders for discovery, 
interrogatories and security for costs, as these are procedural matters within the arbitral 
tribunalMs purview.

2In Ewiss Eingapore 8verseas Tnterprise Pte Ltd v Txim Ra&athi Pte Ltd /2010Z 1 ELR [:;, 
the Yigh 6ourt of Eingapore accepted in principle that an award procured by fraud )in this 
case, suppressed evidenceC could be set aside as being contrary to public policy, although 
the 6ourt declined to set aside the award on the facts of the case.

12 Marina Boulevard Level 28, Marina Bay Financial Centre Tower 3, 018982, Singapore

https://www.wongpartnership.com/
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