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Introduction - Latin 
America
Eduardo Zuleta
Senior Vice Chair of the IBA Arbitration Committee

It is a fact that international arbitrations involving Latin American parties are on the rise. 
However, this does not necessarily mean that Latin American venues are increasingly gaining 
acceptance in the world.

Even though available reports suggest that the number of parties from Latin America and 
the Caribbean has grown signi’cantly,

1
 the number of international arbitrations seated 

in Latin America seems to have remained rather low.
2

 Moreover, the 2010 International 
Arbitration Survey revealed that no Latin American venue is among the worldjs favourite 
seats of arbitration and the ITA Inaugural Survey of Latin American Arbitral Institutions has 
shown that the vast maOority of arbitrations administered by regional institutions are local 
arbitrations.

3
 The numbers speak for themselves.

Beyond these statistical results, the threshold issue seems to be whether Latin American 
venues may be a reliable option when choosing a seat of arbitration. In this vein, a qualitative 
analysis requires overcoming the traditional approach of considering Latin America as a 
single unit. States along the region - albeit ones that are mostly part of the civil law tradition - 
have different legal systems with different approaches to international arbitration. Nnce this 
diversity is acknowledged, it is possible to proceed with a legal analysis of the reliability of a 
de’ned venue. At least three core issues must be considered.

The ’rst issue is the Yew 5ork Convention. As a matter of fact, most Latin American states 
have rati’ed the Convention.

4
 Thus, the recognition of awards issued in arbitrations seated 

in the region will generally be subOect to the treaty. But the Convention is not only relevant 
when a Latin American venue is being considered as a seat, but also if a prospective award 
may need to be enforced in the region. There are Ourisdictions in which courts have had little 
experience with the application of the treaty (eg, Bolivia)

J
 or where the instrument has been 

interpreted inconsistently with its obOect and purpose (eg, Colombia before 7uly 2011)
6

. In 
addition, attention should be drawn to the fact that exequatur proceedings may take years in 
various Ourisdictions. Therefore, under certain circumstances (which should be analysed on 
a case-by-case basis), Latin American venues could be chosen Oust to avoid cumbersome 
local exequatur proceedings.

The second issue would be the arbitration law of the state where the venue is located. A 
number of Latin American states have adopted model law-based statutes for international 
arbitration.

8
 Some have followed an even more liberal approach than that of the model law.

9
 

In other venues, however, international arbitration is subOect to non-model law legislation.-‘
 Several issues arise with these models. Extremely liberal models in countries with a 

relatively recent arbitration culture could generate, at least in non-locals, a similar suspicion 
than a law with a purely local approach. Dualist models may give rise to questions as 
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to whether the local courts would strictly follow the provisions related to international 
arbitration or would ’ll lacunae with provisions of the local arbitration law. Even though 
legislation speci’cally governing international arbitration is often favourable to arbitration, 
such circumstance may have limited practical effects if less favourable provisions of 
domestic law are simultaneously applied by local courts. That is why certain Ourisdictions 
have attempted to create a :self-containedj international arbitration regime, by requiring 
the relevant provisions to be interpreted according to their international character and by 
establishing the inapplicability of other procedural provisions of local law (at least in certain 
matters).

10

Last but not least, the third issue refers to local courts. Three points should be considered in 
this regard•

; The ways in which the courts approach the provisions set forth in international 
arbitration statutes and apply international conventions. Certain countries have a 
tradition of court decisions favourable to arbitration (Mexico)W others seem to be 
following an entirely new path towards an arbitration-friendly interpretation of the law, 
at least as regards international arbitration (Chile, Colombia and Peru). Although it is 
impossible to predict how steady this approach will be, the new trend seems to get 
stronger every day.

; The approach of the courts to constitutional actions for the protection of fundamental 
rights. Even though such actions may be ’led in a number of Latin American 
Ourisdictions against decisions of arbitral tribunals or arbitration-related court 
decisions (eg, rulings on exequatur or annulment),

11
 most of the publicly known 

cases correspond to local arbitrations where arbitrators are considered Oudges and 
part of the Oudicial system. Moreover, the reasons to give room to such actions differ 
substantially. ?hile in some Ourisdictions there may be a need to ’ll lacunae in the 
provisions (eg, because the grounds for annulment of awards are not suQcient to 
protect the right to present the case and be heard), in others the constitutional actions 
may be the result of a clear policy against arbitration.

; It should be noted, however, that the approach differs when it comes to international 
arbitration. Intervention of the courts in international arbitration on constitutional 
grounds could be considered the exception and not the rule in Latin America. For 
example, in a recent case, a local court dismissed an action for the protection 
of constitutional rights ’led against a Oudicial decision enforcing an international 
arbitration agreement.

12

; 7udicial review. Many Latin American Ourisdictions have adopted systems allowing 
a general constitutional control over statutory law. Thus, local constitutional courts 
may repeal or condition the applicability of arbitration-related norms. For example, in 
a decision dated 2J August 2004, the Chilean Constitutional Tribunal conditioned the 
constitutionality of certain provisions of the respective model law-based arbitration 
statute to the understanding that the constitutional powers allowing the Supreme 
Court of 7ustice to control all Chilean tribunals, as well as the constitutional actions 
in favour of those who may be affected by the application of the statute, remained 
unaffected.

13

In sum, several countries in the region are moving towards being a friendly venue for 
international arbitration. But it requires time, and only time will tell if the present trend is 
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steady. But someone would ask• ?hat about nowU Is now the time for Latin American 
venuesU If a general answer is expected, I would be able to say, as Mark Twain once did• :I 
was grati’ed to be able to answer promptly and I did. I said I didnjt know.j

14
 If the underlying 

question is whether I would recommend a Latin American venue, my answer would depend 
both on the venue and on the speci’c case at issue. Indeed, no answer would be both general 
and accurate.
Yotes

1. ICC Statistical Report, ICC Dispute Resolution Library, 200‘, ppJ-6.

2. This assertion is based on the information provided in the ICC Statistical Report, ICC 
Dispute Resolution Library, 200‘, p13.

3. [ueen Mary, ]niversity of London, 2010 International Arbitration Survey• Choices in 
International Arbitration, 2010, pp18-20W ITA, The Inaugural Survey of Latin American 
Arbitral Institutions, 2011, p12.

4. ]YCITRAL,  Convention  on  the  Recognition  and  Enforcement 
of  Foreign  Arbitral  Awards  -  Status  /online_ 
www.uncitral.orgñuncitralñenñuncitralítextsñarbitrationñY5Conventionístatus
.html.

J. In this regard, a recent report states• :/t_o date, the Supreme Court of 7usticejs 
Ourisprudence contains no ruling concerning the oQcial recognition of an arbitral 
award issued outside Boliviajs borders, and as such there is no indication how the 
Bolivian courts would interpret the international and local laws on enforcementj. 
Andrés Moreno, The Recognition and Enforcement of Foreign Arbitral Awards• The 
Bolivian Perspective, The Arbitration Review of the Americas 2012, pp30-33.

6. Since its decision in Semar v Sunward Nverseas (20 Yovember 1‘‘2), the Colombian 
Supreme Court of 7ustice had applied the grounds for denying recognition and 
enforcement listed in the Yew 5ork Convention as additional to those set forth by the 
Code of Civil Procedure (articles 6‘3 to 6‘4). Nn 28 7uly 2011, when considering a 
request not to grant exequatur to a foreign ICDR award on several grounds set by the 
Code of Civil Procedure, the Court determined that recognition could only be denied 
in the cases exhaustively listed in article V of the treaty.

8. See, for example, Law Yo. 1‘.‘81, 2‘ September 2004 (Chile)W Law 1J63, 12 7uly 2012 
(Colombia).

9. See, for example, Legislative Decree 1081, 29 7une 2009 (Peru).

‘. See, for example, Yational Code of Civil and Commercial Procedure (Argentina), 1‘6‘.

10. For example, under the new Colombian Statute of International Arbitration, the Code 
of Civil Procedure is inapplicable to the recognition of foreign arbitral awards• Law 
1J63, 12 7uly 2012 (Colombia), article 114.

11. The relationship between constitutional law and arbitration in Latin America is a 
far-reaching question beyond the scope of this brief presentation.

12. Supreme Court of 7ustice of Colombia, Compa€Ka de Representaciones Médicas SA 
CTP Médica SA v Civil Chamber of the Superior Tribunal of Bogotá, 13 7uly 2011.

13. Constitutional Tribunal of Chile, File Yo. 420, 2J August 2004, sections 6, 16 & 18.

14. Mark Twain, Life on the Mississippi (1993), Harper & Brothers Publishers, 1‘18, p4‘.
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Introduction - ICCA 2014
Daniel E GonzJlez
Member of the MIAS board and part of the ICCA host committee

International commercial  arbitration as the preferred dispute resolution mechanism 
continues to show signs of strong support and growth. The ICCA 2012 Congress recently 
wrapped up in Singapore boasting record attendance. An inspiring 1,0J‘ delegates were 
welcomed by 7ustice Sundaresh Menon, Singaporejs then-attorney general, who spoke about 
the coming of a new age for international commercial arbitration. As this uptrend continues, 
ICCA 2014 promises to be even more successful. All eyes will focus on Yorth America and 
its host city Miami as it continues to evolve into a global centre for international arbitration.

Compared with our European counterparts, the Americasj arbitration roots are relatively 
young. Despite that, 24 per cent of ICC cases ’led in 2010 involved parties from the 
Americas.

1
 ]S parties continue to be the most numerous of all nationalities in ICC cases.

2
 

In 2010, the number of ]S parties engaged in arbitration rose by 14 per cent compared to 
200‘.

3
 Parties from Latin America and the Caribbean also grew by 23 per cent, from 241 in 

200‘ to 2‘8 in 2010.
4

 Yew 5ork City, Mexico and Miami made the list of the top 10 venues in 
the world selected for arbitration, while 14.J per cent of ICC cases selected a Latin American 
city as their preferred venue for arbitration.

J
 The perspective of continued growth is the 

same across the practice, including other administered and ad hoc arbitrations. In short, 
the Americas are witnessing sustained growth and ever-increasing interest in arbitration. 
Yothing illustrates the importance of arbitration to the Americas better than Miami winning 
the bid to host ICCA 2014W the Congressj second appearance in the ]nited States

6
 and fourth 

appearance in Yorth America in ICCAjs history.

Miamijs bid for ICCA 2014 has been years in the making. Locally, the Miami International 
Arbitration Society (MIAS) has served as the platform for the effort.

8
 Practitioners who have 

spent years promoting a culture of arbitration as the preferred method of dispute resolution 
paved the way. MIAS was founded in order to promote the use of international arbitration and 
mediation, and the selection of Miami as the situs for international arbitration proceedings. 
They have been one of the driving forces in the establishment of Miami on the international 
commercial arbitration scene. Accordingly, a group from MIAS, including Chairman Burton 
Landy of Akerman Senter’ttW 7ose Astigarraga, founding partner of Astigarraga DavisW Dan 
González, co- director of the international arbitration practice at Hogan Lovells ]S LLPW 7ohn 
Barkett, partner at Shook, Hardy & BaconW and 7udith Freedberg, the International Arbitration 
programme director at the ]niversity of Miami School of Law, went to Geneva to present 
Miamijs bid.

Miami was selected due to a multitude of factors, including investment by the legal 
community and academia. The ]niversity of Miami recently launched an LLM programme 
for studies in international arbitration. The programme has attracted some of the worldjs 
preeminent authorities in this ’eld, including 7an Paulsson, past president of the London 
Court of International Arbitration (from 2004 to 2010), a member of the Permanent Court 
of Arbitration in The Hague, and a board member of the American Arbitration Association, 
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Oust to name a few of his accolades. The programmejs director is 7udith Freedberg, the 
former general counsel to the Permanent Court of Arbitration.

9
 Among her many past 

accomplishments is her service as head of the Department of International Commercial 
Arbitration at TMC Asser Institute for International Law at The Hague. Florida International 
]niversity also launched a Global Legal Studies Initiative to research legal issues of critical 
international importance.

‘
 Among their priorities is the study of international litigation and 

arbitration through research and by hosting annual summits.

In addition to being a multicultural city with multilingual professionals, Floridajs statutory and 
Oudicial environments welcome foreign attorneys to arbitrate locally. The Florida Bar adopted 
a rule that allows non-Florida attorneys to participate in international arbitration proceedings 
in Florida.

10
 ?ith the International Litigation Section of the Florida Bar, which included the 

help of MIAS members, such as Eduardo Palmer, Edward Mullins and others in 2010, the 
Florida legislature passed legislation

11
 to adopt the Model Law on International Commercial 

Arbitration developed by the ]Y Commission on International Trade Law (]YCITRAL) into 
Floridajs Arbitration Act. Florida is only the seventh state in the ]nited States to adopt the 
Model Law. The passage of the Model Law solidi’ed Miamijs position as a strategic arbitral 
venue. Beyond its legal climate, Miamijs geographic location, robust transportation hub and 
reputation as the crossroads of the world strengthened its case to serve as the ICCA 2014 
host city.

In addition to ICCA 2014, there are several other international commercial arbitration 
conferences set in Miami, further highlighting it as a global centre for dispute resolution. 
For example, the International Centre for Dispute Resolution (ICDR) and the International Bar 
Association (IBA) co-hosted the 10th Annual Miami International Arbitration Conference• The 
Greatest Hits between ‘ and 11 September.

12
 The conference covered key relevant issues 

in the proliferation of commercial arbitration throughout the Americas. In Nctober 2012, the 
American Bar Associationjs section of International Law hosted its fall meeting in Miami as 
well.

13
 Practitioners from more than ‘0 countries united to discuss current international 

legal issues.

Nn the legal front, in the ]nited States, courts continue to favour arbitration. Nn 2J 7une 
2012, the ]nited States Court of Appeals for the Eleventh Circuit, which reviews matters 
out of Florida among other states, decided in favour of allowing foreign parties involved 
in foreign arbitration proceedings to seek discovery from a person or entity located in the 
]nited States.

14
 This decision is signi’cant because there is disagreement in ]nited States 

federal courts on the extent to which parties involved in foreign arbitrations may rely on 
federal statutes and the Federal Rules of Civil Procedure to seek discovery from ]S entities. 
In Consorcio Ecuatoriano, the Eleventh Circuit aQrmed a district courtjs grant of an ex parte 
application for Oudicial assistance under section 1892 to obtain discovery for use in foreign 
arbitration proceedings in Ecuador.

1J
 In coming to its decision, the Eleventh Circuit held 

that the arbitral tribunal constituted :a foreign or international tribunalj within the meaning of 
section 1892.

16

A 1892 application creates an avenue for litigants in legal proceedings outside the ]nited 
States to apply to ]nited States courts for assistance in obtaining evidence for use in non-]S 
proceedings.

Accordingly, in those ]S Ourisdictions where the courts have found the federal statute 
applicable, parties who wish to obtain discovery in a foreign tribunal may ’le an application 
under section 1892 in the district court where that discovery is located. More speci’cally, 
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section 1892 provides that :any interested personj may ’le an application with a federal 
district court seeking discovery from a person or entity in the ]nited States as long as the 
evidence is :for use in a proceeding in a foreign or international tribunal.j

18
 The Eleventh 

Circuit relied on the ]nited States Supreme Court decision in Intel Corp v Advanced Micro 
Devices, Inc, which emphasised the breadth of the statutory term :tribunalj.

19
 The Eleventh 

Circuitjs decision is vital for parties engaged in international arbitration who are looking to 
broaden the scope of discovery in aid of foreign arbitral proceeding. Moreover, it can be 
expected to expand the use of section 1892 applications related to foreign arbitrations.

Also of note in the ]nited States, on 9 August 2012, the ]nited States Court of Appeals for 
the Second Circuit, which reviews matters out of Yew 5ork and neighbouring states, issued a 
decision con’rming an award of X30 million in damages against the *ingdom of Thailand.-1‘

 In 200J, ?alter Bau AG, a German construction company, ’led for arbitration against 
Thailand pursuant to a bilateral investment treaty signed between Germany and Thailand.-20

 The action was brought under ]YCITRAL Rules and concerned a dispute relating to the 
construction of the Don Muang toll road.

21
 ?alter Bau claimed that the Thai government 

unlawfully interfered with its investments, violating the treaty.
22

 As a result, ?alter Bau 
alleged that they suffered substantial ’nancial losses. The arbitration tribunal awarded 
?alter Bau X30 million in damages. In 2010, ?alter Bau successfully con’rmed the award 
under ‘ ]SC section 201 et seq, which implements the Yew 5ork Convention. The Thai 
government appealed.

23

Nn appeal, the Thai government argued that the district court should have independently 
adOudicated the arbitral tribunaljs ruling that it had Ourisdiction instead of only performing 
a deferential review of the tribunaljs decision.

24
 The Second Circuit reOected Thailandjs 

contention and held that by incorporating the ]YCITRAL rules, the parties had agreed that 
the tribunal should rule on its own Ourisdiction.

2J
 Accordingly, the Second Circuit aQrmed 

con’rmation of the arbitration award indicating that ]nited States courts have an interest in 
con’rming foreign arbitral awards.

26

Commercial code reforms in other parts of Yorth America that touch on international 
arbitration are also worth noting.

28
 For example, in 7anuary 2012, Mexico adopted important 

reforms to the laws that regulate its public-private partnerships (PPP). These PPPjs are 
long-term contractual relationships between the public and private sectors that are designed 
to facilitate the rendering of services and building of infrastructure to increase investment in 
that country.

29
 In what appears to be an effort to further facilitate eQcient dispute resolution 

procedures, and perhaps accommodate private-sector concerns, Mexico included article 
13‘(1) of the PPP law, which authorises the public-private partnerships to refer certain 
contractual disputes to arbitration.

2‘
 Arbitration provisions are not new to public-private 

arrangements in Mexico, but their availability represents a continuing effort by the Mexican 
government to encourage the öow of private capital into the country. However, the arbitration 
provision continues to reserve to the sovereign through its federal courts matters concerning 
the termination of a concession or the authorisation of the concession, and other oQcial acts 
of the government. Yotwithstanding these limitations on the reach of arbitral provisions in 
PPP contracts, Mexicojs continued commitment to arbitration con’rms that the movement 
is on the rise.

As a rising tide lifts all boats, Yorth America is bene’ting from the wave of increased interest 
in international arbitrations. In February, the International Court of Arbitration of the ICC 
opened an oQce of the ICC Courtjs Secretariat in Yew 5ork.

30
 The ’rst overseas oQce of the 
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Secretariat was opened in Hong *ong in 2009 and an ICC representative oQce was opened in 
Singapore in 2010. The goal of the expansion to Yew 5ork is to increase the ICCjs presence in 
Yorth America and provide better access to counsel, arbitrators and parties alike. Through its 
oQce in Yew 5ork, the ICC Ooins the ICDR and the International Division of 7AMS as providers 
of international arbitration services in Yew 5ork City.

Additionally, 7AMS opened a dispute resolution centre in Miami. Chris Poole, president and 
CEN of 7AMS declared that :Miami was the natural choice for our next Resolution Centre 
Npening. Itjs an important international business community with a lot of opportunity.j The 
7AMS oQce opening adds to the landscape of institutions providing dispute resolution 
services in Miami.

In sum, international commercial arbitration in the Americas is on an upswing. In a 
survey conducted of maOor corporations who rely on international commercial arbitration, 
research showed that the most popular and the most used institutions for international 
commercial arbitrations were the ICC and the ICDR, respectively.

31
 Both institutions have 

made signi’cant investments in Yorth America. As Miami prepares for ICCA 2014, the 
growth prospects for practitioners in the ’eld of international commercial arbitration have 
never looked better.
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Volatility and Creative 
Destruction's Effects on 
Damages in Arbitration
Anthony Charlton and Greig Taylor
FTI Consulting

Extreme volatility in commodity prices, stock markets and the wider global economy 
is a maOor contributor to the recent surge in international disputes. In addition, we are 
witness to fundamental changes in technology, infrastructure and business processes, 
as well as broader economic developments and geopolitical change. Indications are that 
this upheaval is unlikely to abate soon and will give rise to further arbitration activity 
over the coming months and years. The inherent uncertainty as to what the future holds 
makes the quanti’cation of forward-looking damages claims and valuation of businesses a 
complex exercise. Given the dramatic pace of change, how is it possible to make reasonable 
predictions as to what even the short-term future holdsU

If a damages expertjs work is to be valued by a tribunal, he or she must take special care to 
avoid ’nding themselves on the wrong side of the divide between providing a reasonable 
estimate of a claimantjs economic loss and mere speculation. This article examines the link 
between volatility and change, and commercial and investment disputes. It suggests why 
such volatility and change occurs, and examines some of the issues damages experts must 
resolve in the context of their work.
How volatility causes disputes

Volatility and risk are ever-present in business, and corporations have devised a number 
of risk management strategies to enable them to seek to limit such risk and transact 
with other parties or enter into long-term agreements. By way of illustration, one way in 
which companies hedge their pricing risk (eg, raw material purchases) is through the use 
of derivatives such as futures and options. In addition, commercial contracts frequently 
include price revision clauses using, for example, annual benchmarking processes, detailed 
price escalation formulae linked to market-based indices or minimum or maximum order 
quantity agreements. ?hile such mechanisms are often successful in serving their intended 
purposes, unforeseen circumstances can and do arise that ultimately end in the parties being 
unable to re-negotiate and having to resort to arbitration to resolve their disputes.

To give an obvious example of how price volatility causes disputes, recent swings in the 
price of natural gas has seen many parties to long-term supply contracts fall out with their 
business partners. Nne of the structural causes of such disputes is the linkage in certain 
contracts (particularly in mainland Europe) between the price of natural gas supplied and 
the price of oil.

1
 In many contracts, the price of natural gas supplied is partly determined by 

the prevailing price of oilW all is well provided gas and oil prices mirror one another - as they 
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did to an extent until 200‘ - but a rising oil price coupled with a falling natural gas price is to 
the detriment of the wholesale gas purchaser. The gas purchaser, faced with a contract that 
is no longer commercially viable, faces the commercial necessity to renegotiate price and 
rebalance the relationship. Self-evidently, the inverse is true of the seller who is enriched by 
this oil or gas price decoupling. The result is frequently breach of contract or arbitration.

The chart below shows not only the wild swings in the prices of natural gas and crude oil 
over recent years, but also the widening disconnect between the two commodities.

Source• ?orld Bank Commodity Price Data
?hat is volatilityU

In the world of ’nance, volatility may be de’ned as the variation of the price of a security or 
asset over a certain period of time. It is important to distinguish between swings in prices 
within a certain range (volatility) and the direction (up or down) in which price movements 
occur, as the concepts are quite different. By way of illustration, a general rise in a stock 
market index over a number of years is said to reöect a bull market (direction), whereas a 
200-point daily rise in the index followed the next day by a fall of the same magnitude exhibits 
volatility.

There exists much debate - and little consensus - as to what exactly causes volatility. 
Many academic papers have been written examining the relative inöuences on volatility 
of changing attitudes to risk, fear, asymmetrical and incomplete information, market 
ineQciencies or eQciencies, computerised trading, market manipulation and so on. All of 
these factors undoubtedly play their role at different times, but the nature, cause and scale 
of volatility is ever-changing. Like the proverbial chicken and egg, one might wonder whether 
it is uncertainty that causes volatility or the other way round.

Finally, it is worth noting that volatility can occur at all stages of the business cycle, not 
merely in times of recessionW it arises in both bull and bear markets. Some commentators 
take the view that commodities are in a multi-year bull marketW the chart overleaf shows that 
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the general trend in commodity prices is indeed up but that, since 2009, the market has been 
subOect to sharp swings up and down.
Creative destruction

Market and price volatility is likely only a small part of the backdrop to the rise in international 
disputes. ?e would suggest that volatility is merely a symptom of something with far greater 
signi’cance for arbitration, namely continuous and profound change in all aspects of the 
global economy. At this point, it behooves us to turn to the Austrian-Hungarian-American 
economist and political scientist 7oseph Schumpeter, who famously coined the term 
:creative destructionj to describe the process by which capitalist societies are constantly 
changing. According to Schumpeter•

...the fundamental impulse that sets and keeps the capitalist engine in motion 
comes from the new consumers, goods, the new methods of production or 
transportation, the new markets, the new forms of industrial organisation that 
capitalist enterprise creates.

2

Schumpeter criticised the prevailing view among his contemporaries that simple price 
competition was the best (or onlyU) explanation for how the economy functioned. He 
believed instead that change was far more prevalent and that competition in the real world 
came from•

...the new commodity, the new technology, the new source of supply, the new 
type of organisation... competition which commands a decisive cost or quality 
advantage and which strikes not at the margins of the pro’ts and the outputs 
of the existing ’rms but at their foundations and their very lives.

3

Schumpeterjs insights appear to make a great deal of sense when one considers a real-life 
example of creative destruction in action such as is occurring in the smartphone market. 
Having launched the revolutionary BlackBerry smartphone in 1‘‘‘ and dominated the 
market for years, the very survival of BlackBerry producer Research in Motion (RIM) is now 
under serious threat. From an all-time high of around ]S“1J0 in 2009, the share price of RIM 
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has collapsed to under “8 today. ?hat happenedU [uite simply, new technologies emerged in 
the form of handsets using Googlejs Linux-based operating system, Android, and the iPhone. 
These rivals captured huge swathes of the market previously occupied almost exclusively 
by RIM. From boasting a market share in the ]nited States of close to J0 per cent in early 
2009, RIM now accounts for less than 10 per cent, against a combined share of 92 per cent 
for (now dominant) Android handsets and iPhones.

4
 
J

The emergence of the ’rst iPhone in 2008 was not even seen as a genuine threat by RIM 
executives, who completely underestimated the likely impact of this new technology.

6

Nn a topic of direct relevance to much current arbitration, recent advances in hydraulic 
fracturing techniques (fracking) have had a signi’cant impact on natural gas prices. ?hile 
fracking was ’rst used in 1‘48, it was not until 1‘‘8 that modern techniques were devised 
to allow shale gas to be extracted economically. Shale gas has now greatly expanded global 
energy supplies and production has grown exponentially. In the ]nited States, for example, 
production of shale gas accounted for less than 2 per cent of all natural gas produced 
in 2001, but has increased to around 30 per cent today.

8
 As natural gas prices in the 

]nited States and elsewhere have retreated in (part) response to this additional supply, 
there has been a knock-on effect to other parts of the economy, resulting in many different 
types of disputes emerging. In addition to the glut of price-review arbitrations, companies 
engaged to build or operate LYG terminals, for example, have found themselves in dispute 
as their counterparties renege on transactions that appeared highly pro’table prior to the 
shale gas revolution. Conversely, it is interesting to look at the impact of a less favourable 
regulatory environment in the Yuclear industry after the Fukushima Daiichi accident or the 
rash of disputes that have erupted in the Solar Energy market following changes to levels of 
government subsidies.

Nther examples of creative destruction abound, such as digital photography rendering the 
photographic ’lm industry near-obsolete, or the rise of internet retailing destroying the 
business models of many high-street retail chains. ?hile their precise form may be hard to 
predict, in a highly dynamic economy with technology changing at unprecedented speed, it 
is clear that other trends will emerge with important implications for arbitration.

As we shall see, extreme volatility and creative destruction (ie, change) raise important issues 
in the context of forward-looking damages claims and valuation of businesses.
Impact on quantum 

In many ways, the increased volatility witnessed today changes nothing from the perspective 
of the professional valuer or damages expertW dealing with uncertainty about the future and 
trying to model and quantify the unknown has always been integral to the expertjs role. The 
expertjs Oob, however, has undoubtedly become more diQcult for a number of reasons, which 
we set out in the remainder of this article.

Many damages expertsj assignments involve forecasting what the future outcome of a 
speci’c proOect would have been in the absence of one or more actions on the part of the 
respondent (the :but forj or :counterfactualj scenario), and modelling what the future is likely 
to hold as a result of said actions (the actual scenario). The valuation professional has a 
number of different methodologies available to him or her including the market comparables 
approach, the income approach, and asset-based approaches. For the purposes of this 
article, due to its inherent öexibility and growing acceptance in the arbitration community, 
we will assume that the expert is producing a discounted cash öow (DCF) model.
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The output of a DCF model is a single number (or range of numbers), representing the net 
present value (YPV) of a proOectjs or businessj proOected future cash öows, discounted to 
take into account the time value of money and the uncertainty - both upside as well as 
downside - of the proOected future earnings. ?hen DCF is applied correctly, the calculated 
YPV approximates to the fair market value (FMV) of a proOect or business since it reöects the 
present value of the future cash öows and hence determines a price at which a well-informed 
and willing vendor and purchaser could transact. Crucially, the expertjs conclusions on value 
are reached as at a certain point in time. Since the conclusions are based only on information 
that is either known or knowable at the time of valuation, hindsight information should 
usually not be employed to cast doubt on the valuation conclusion.

The quality and relevance of the output from a DCF model depends on the quality of the 
inputs, for example, the reasonableness of the growth assumptions and the discount rate. 
Typically, both the counterfactual and the actual scenarios will require the expert to produce 
a DCF model that includes forecasts of future revenues, growth rates, costs, required capital 
investment, working capital needs, and make a number of other assumptions. Increased 
volatility and the pace of change more broadly means that it is far harder than before 
to predict each of these elements. Before embarking on creating complex spreadsheets, 
therefore, the expert ’rstly needs to invest signi’cant time and due diligence in order to 
understand in depth the nature of the industry and market in which the relevant business 
or proOect operates. How is the subOect proOect or business positioned from a competitive 
standpoint against its peersU To what extent can current or past earnings be said to be 
sustainable given potential risks, for example, entry into the market of a new competitor, 
demise of key customers, increases in the cost of raw materials, and so onU

The example of RIM shows how diQcult forecasting can be for the valuation expert, even if he 
or she is armed with the most up-to-date information. An expert attempting to value RIM at 
the end of 2008 would certainly be aware of the launch of Android technology and the Apple 
iPhoneW what the expert could not know at the time is both how quickly and fundamentally 
the iPhone and Android-based phones would change the smartphone market at the expense 
of RIM. Given that senior RIM executives themselves saw the iPhone as only one more 
new entrant in a crowded market, the expert might reasonably have assumed RIM would 
continue to dominate. Nn this basis, provided that the expert made their valuation reasonably, 
taking into account all known or knowable information, it would be hard to criticise the 
resulting valuation. Indeed, the market has to deal with uncertainty as a fact of life even 
though subsequent events may disprove assumptions made at the time. ?ith the bene’t of 
hindsight, however, we can say that a DCF model produced in December 2008 that predicted 
signi’cant year-on-year revenue growth for the following 10 years would have been wrong.

For these reasons, quantum experts and valuation professionals should provide a sensitivity 
analysis to show how their valuation would change as the assumptions are adOusted. 
Moreover, experts need to be especially cautious in developing forecasting models and avoid 
the use of aggressive or unrealistic assumptions. In practice, however, what does this meanU

?e suggest that the experts who are of most assistance to the tribunal are those who adopt 
a sceptical and obOective mindset. Firstly, this means being prepared to challenge ’rmly what 
he or she is told by the claimant about its business. If, for example, a claimantjs management 
suggests to the expert that a given proOectjs internal rate of return (that is, the average annual 
return or yield from the investment) over its 10-year lifetime is expected to be in the order 
of 30 per cent, this should cause proverbial alarm bells to ring in the expertjs head.

9
 This is 
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not to deny that some proOects can be highly pro’table in the short-term, especially if the 
investor has an important ’rst-mover advantage or there are large barriers to entry in the 
marketW however, according to basic economic principles, price competition and innovation 
will reduce margins over time. As such, returns in excess of the cost of capital trend towards 
zero over the long term. Nn (fortunately rare) occasions, we have seen DCF models that 
ignore such realities and proOect exponential returns into perpetuity.

?e now turn to how speci’cally the valuation expert adopts a cautious approach in building 
a DCF model. A DCF model will comprise ’rstly an explicit forecast period in which the 
valuation expert will make speci’c revenue, cost, growth, capital expenditure and other 
assumptions in order to model expected cash öows for each of those years. This explicit 
period may mirror the period over which the claimant felt able itself or did forecast its 
businesses prospects. If appropriate, the model may also include a terminal period to capture 
the value of the cash öows after the explicit period. In order to calculate the terminal value, 
the expert must make assumptions as to revenues, costs, and required capital expenditure 
in the ’nal year of the explicit forecast periodW crucially, he or she must make an assumption 
as to the long-term growth of the proOect or business.

‘

Since the future is by de’nition unknown, best practice dictates that the explicit forecast 
period should not be too long. ?hat is reasonable will vary on a case-by-case basis and the 
expert must use his or her Oudgment and knowledge of the relevant industry to determine 
the appropriate length of the explicit period. ?e would suggest that, for some industries (eg, 
utilities such as water), cash öows are more predictable and less inöuenced by volatility or 
change than in others (eg, high technology, media).

Arbitrators should be wary of cash öow forecasts that assume high growth rates over an 
extended time period. ?hile counter-cyclical businesses do exist that prove an exception to 
the rule, trading conditions have generally become harder for most businesses and therefore 
assumed growth rates should reöect this. In addition, as we have explained above, growth 
rates will tend to level off over time due to the entry of new competitors and price competition 
among other factors.

Yotwithstanding the fact that valuation can be a diQcult exercise given the inherent 
uncertainties, we wish to emphasise that, in practice, investors and companies trade and 
transact all the time on the basis of less than perfect information. Such investment decisions 
are based on partiesj respective evaluation of relevant future prospects. DCF is a powerful 
tool to enable such valuations to be performed, based as they are on the risk adOusted rate 
of return on future cash öows. Best practice requires that the conclusions of a DCF model 
be cross-checked where possible, for example, against recent transactions in comparable 
companies.
Discount rate

Market volatility and current economic conditions have important implications for the 
determination of the discount rate, which is used to discount future cash öows into 
present day terms. The discount rate takes into account investorsj required returns on their 
investment and reöects the riskiness of the future cash öows. In general terms, the more 
risky a proOect is, the higher its discount rate. The higher the discount rate that is applied to 
a stream of future cash öows, the lower will be their present value and vice versa.

For the purposes of this discussion, we will assume that the relevant proOect or business 
requires a mix of debt and equity funding. In our discussions, we will consider the impact 
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of market turbulence on the cost of debt and cost of equity, the two components needed 
to calculate the weighted average cost of capital (?ACC), being the discount rate. ?e will 
assume that the cost of equity is to be calculated using the capital asset pricing method 
(CAPM).

There are, of course, several different methods for determining the discount rate, and 
valuation experts and academics can and do disagree as to which is the most appropriate 
approach. Interestingly, a recent Delaware court decision came out strongly in favour of the 
CAPM approach over the :build-upj method on the basis that the presiding Oudge, Chancellor 
Strine, believed the build-up method :has not gained acceptance among distinguished 
academicians in the area of corporate ’nancej.

10

It is interesting to read Strinejs views, although it should be understood that CAPM and the 
build-up methods are not entirely different animals. ?hile we do not have the space in this 
article to attempt a forensic comparison between the two, conceptually and in practice, the 
build-up method is closely related to CAPM and there are modi’ed versions of CAPM that can 
appear similar to the build-up approach. It will be interesting to see whether the arbitration 
community will form any consensus on such matters in the future.

Returning to the calculation of ?ACC, our starting point is the risk-free rate, which is the 
default-free long-term interest rate in a currency and is used to estimate both the cost of 
debt and equity. Nne proxy for the risk-free rate is the yield on 10-year ]S treasury bonds, 
although there is now some debate as to whether even ]S treasury bonds are truly :risk-freej. 
As we shall see, the risk-free rate has changed signi’cantly over timeW as the rate changes, 
this causes the valuation to change also.

From a record high of over 14 per cent in 1‘92, the yield on the 10-year ]S treasury bond 
reached an all-time low of 1.4 per cent in 7uly 2012. At the time of writing this article, the yield 
has recovered only slightly, to around 1.6J per cent. The chart below shows in stark terms 
both the change over time of the risk-free rate and also the historical nature of the record 
low.
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?hile this chart puts the all-time low in ]S bond yields into historical context, since it spans 
nearly 100 years, it fails to show Oust how volatile the yield has been since the ’nancial crisis 
began. Since most commentators pinpoint the real beginning of the ’nancial crisis as the 
collapse of Lehmans in mid-September 2009, it is worth considering the path of the yield 
curve thereafter. As the chart below shows, the yield on 10-year bonds has been fairly volatile 
since 2009, öuctuating within a range of around 1.J per cent to 4 per cent on a downwards 
trend. As we explain later, the presence of volatility means that the valuation date chosen is 
an issue of great importance.

Source• Federal Reserve

As a key component of both the cost of debt and the cost of equity, all things being equal, a 
lower risk-free rate results in a lower discount rate. The signi’cance of a low discount rate is 
that the net present value of a future stream of cash öows will be higher than with a higher 
discount rate. This may at ’rst seem paradoxicalW since much of the economy is struggling 
to tread water, one might expect the riskiness of most proOectsj cash öows to be higher not 
lower. The answer to this paradox is that the risk-free rate is, of course, only one component 
of the discount rate. In the cost-of-debt formula, for example, one needs to also factor in the 
additional return above the risk-free rate required by lenders to companies, referred to as the 
corporate debt margin or corporate spread. ?e discuss the cost of equity later in this article.

The debt margin on any given corporate bond will depend on a number of factors, and is 
greatly inöuenced by the credit :ratingj attributed to it by specialist agencies such as Standard 
& Poorjs and Moodyjs. The purpose of such ratings, according to Moodyjs, is to provide 
investors :with a simple system of gradation by which future relative creditworthiness of 
securities may be gaugedj.

11
 Agencies can and do vary in their methodology for assessing 

the creditworthiness of securities and will take into account many different parameters. Nne 
of the most important of these parameters is the interest coverage, de’ned as the ability of 
the borrowing ’rm to pay interest on its debt from its earningsW in general terms, the higher 
the interest coverage, the better the credit rating.
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Depending on the particular agency, ratings range from the highest investment grade (AAA) 
to medium-grade (Baa) down to the lowest (Ounk) bonds (C).

12
 For obvious reasons, the most 

credit worthy bonds (AAA) enOoy the lowest spreads (ie, the differential above the treasury 
benchmark bonds) and Ounk bonds the highest. In calculating the relevant cost of debt, the 
valuation expert will usually refer to corporate spread data for the debt instruments and 
company types that most closely matches the risk pro’le of the company or proOect they 
are seeking to value.

?ith the onset of the ’nancial crisis in 2009, something very interesting began to happen 
in terms of corporate spreads between debt instruments of different ratings. As the chart 
below shows, from 200J until 2008, the corporate spread of AAA-graded bonds remained 
slightly below 1 per cent and that of Baa bonds around 2 per cent, resulting in a differential 
between the two of around 1 per cent. The period between 2009 and 200‘ was marked 
by a severe credit crunch when, due to the :öight to safetyj, investors eschewed almost all 
debt-instruments except for those of the highest investment grade. Consequently, as shown 
in the chart below, the corporate spread of Baa bonds (medium grade) exceeded 6 per cent, 
whereas the spread of AAA bonds was only around 2.6 per cent, ie, a differential of 3.4 per 
cent. ?hile this differential subsequently narrowed, it is still signi’cantly above pre-crisis 
levels.

Source• Federal Reserve

It will be appreciated that wildly öuctuating corporate spreads - and the differential between 
debt instruments of different ratings - have real implications for the calculation of the 
discount rate and hence valuation of a claimantjs damages. Signi’cant differences can 
emerge between expertsj respective valuations due to, inter alia, the valuation date assumed, 
the assumed risk pro’le of the subOect company (ie, selection of the appropriate corporate 
spread) and other factors. There is a further factor to take into account• in times of high 
volatility and heightened risk, companies with relatively high-risk pro’les may struggle to 
obtain debt ’nancing at all. If it is unable to obtain lending, the claimantjs counterfactual 
scenario is likely to be pessimistic, resulting in a small (if any) economic loss.
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Turning to the cost of equity, in general terms, the valuation expert will seek to take 
into account the additional return the equity investor requires compared with the risk-free 
investment. The cost of equity is almost always higher than the cost of debt due to•

; the tax shield on interest paid on debtW

; the fact that debt holders will be repaid in preference to shareholders in the event of 
liquidationW and

; the fact that the return on debt is ’xed and thus predictable, whereas shareholders 
bene’t from excess returns.

The ’rst element of this additional return is known as the equity (or market) risk premium 
(ERP). The size of the ERP at any point in time is heavily inöuenced by market volatility and 
overall change. Some of the factors that determine the ERP include•

; investorsj attitude towards risk - the more risk averse investors (as a collective) are, 
the higher the additional returns they require. At the height of the credit crunch, 
investorsj öight to the relative safety of ]S treasury bonds was indicative of wide-scale 
risk aversionW and

; general state of the economy - where we are in the business cycle at a given time will 
inöuence the ERP. Volatile conditions, including erratic swings in inöation, economic 
growth, interest rates, and so on, will tend to increase the ERP.

There are differing opinions in the valuation and academic communities as to how the ERP 
should be calculated, over what time period, what the proxy for the risk-free rate should 
be and so on. Many experts prefer to take a (simple) long-term view and estimate the 
average historical ERP over say J0 years or even further back. This is done by estimating 
the actual excess return from equities over risk-free assets over the chosen historical period. 
Proponents of this method believe that using a long-term average means that the peaks and 
troughs of the market and business cycle are ironed out such that the historical ERP takes 
all eventualities into account.

The obvious downside with using a historical ERP is that the past may not be a reliable guide 
to the futureW valuation is, after all, focused on what the future holds. For this reason, some 
experts prefer to calculate the :supply-sidej ERP which has a forward-looking assumption 
built-in. ]nder the supply-side ERP approach, the valuation expert attempts to calculate 
the difference between the expected total returns on stocks and the expected risk-free 
return. The expected total returns on stocks are usually calculated by focusing on either the 
expected dividend payment and future growth in dividends, or the share-price-to-earnings 
ratios. Clearly, in a time of volatility, uncertainty or economic recession, the market may 
have very low expectations of future earnings and dividends. Stock-market crashes are not 
unheard of either• in the eight days from 1 Nctober 2009 to 10 Nctober 2009, the Dow 7ones 
Industrial Average fell by over 22 per cent, resulting in depressed price-earnings ratios for 
many stocks. Finally, for various reasons, the supply-side ERP will usually be lower than the 
historical ERP.

For the above reasons, the question of how and when the valuation expert calculates the ERP 
will have important implications for the determination of the discount rate.

13
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Nnce the ERP has been determined, the valuation expertjs next task is to calculate the beta, 
being a measure of how sensitive a companyjs share price is to movements in the overall 
stock market index. The higher the beta, the more sensitive the stock is to changes in the 
overall market and vice versa. Thus, while a stock with a beta of one will theoretically move 
exactly in step with the market, stocks with high betas will exaggerate market movements 
(in both directions). A stock with a beta of 1.J is, in theory, J0 per cent more volatile than 
the overall market. In other words, there is a greater chance of making more money than the 
market but equally a greater chance of making less• the stock is more risky.

In valuing the relevant proOect or company, the valuation expert will usually estimate the beta 
by referring to published data of comparable quoted companies. It should be understood that 
the value of beta for any given company is calculated using historical data and regression 
analysisW beta is, therefore, backward-looking. Despite this, it is thought by many that stock 
betas remain constant over time and do not vary, for example, in response to changes in 
market volatility. This assumption may not be correct. According to some recent academic 
research, betas can and do change in response to highly volatile market conditions. For 
example, Arisoy et al write•

...we ’nd that portfolio betas change signi’cantly when aggregate market 
volatility is beyond a certain threshold. More speci’cally, portfolios of small 
and value stocks have signi’cantly higher betas at times of high volatility. The 
opposite is true for big and growth stock portfolios. Due to changes in their 
market betas, small and value stocks are perceived riskier than their big and 
growth counterparts in bad times, when aggregate volatility is high.

14

Depending on the proOect or company appraised, under the modi’ed CAPM approach it may 
be appropriate to add additional risk premiums to build up the cost of equity. Nne of the most 
common risk premiums is the country risk premium, which reöects the greater perceived 
risk of investing in a given region relative to investing in the most stable and developed 
economies, such as ?estern Europe, the ]* and the ]SAW this reöects different political, 
economic and local currency risks. Nne way of measuring the country risk premium is by 
reference to the additional interest rate that would be payable on a loan for a given investment 
proOect in a particular (less stable) country compared to the rate payable for a loan for a 
similar proOect in a stable country such as the ]nited States. Care must be taken to ensure 
that the terms, maturity and currency of the loans are the same. By way of illustration, few 
countries are currently immune to concerns over sovereign debt, with Greece, Spain and 
Portugal providing obvious examples. Political instability, upheaval, and depressed economic 
conditions are other factors that can impact on country risk. Consequently, many country 
risk premiums are likely to be volatile, within an upward trend.
Nther considerations
Baluation date

As noted above, since conditions have been volatile for a number of years, the choice of 
valuation date is likely to have a signi’cant bearing on valuation, and hence quanti’cation of 
damages. It is important for the legal team and the expert to work closely together in order 
to determine what information should be taken into account, including the use of post ante 
or ex ante information.
Nut-for scenario

In the face of market volatility and depressed economic conditions, Claimants need to be 
realistic in their expectations as to how the counterfactual scenario would have played out 
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in the absence of the respondentjs actions. Failure to take into account new or changed 
realities can lead to damages claims being signi’cantly overstated.
keed for additional risL premiums

Volatility affects different businesses and industries in assorted ways. Companies which 
have powerful brands, a low ’xed-cost base, low gearing, and a strong business model are 
far more likely to come out the other side of an economic downturn than companies that 
do not meet these criteria. ?hilst experts have different opinions, under the modi’ed CAPM 
approach, it may be appropriate to include additional risk premiums to take into account the 
above-average riskiness of, for example, a small company.
Conclusion

As we have discussed, market volatility and economic change have important implications 
for valuation and the quanti’cation of damages. Given the recent economic environment, 
the challenges faced by experts in dealing with these issues have been exacerbated. This 
places greater emphasis on the ability of the expert to not only quantify and factor in these 
diQcult areas in their analyses, but also in being able to explain and present their conclusions 
to the tribunal (and client) in as clear, transparent and logical manner as possible.

Forward-looking proOections are only as good as the inputs - :garbage in, garbage outj is as 
true today as it ever has been, yet those inputs as described above are a moving target, 
and have been more volatile in recent years than what many of us have experienced in our 
lifetime. This in turn leads to greater uncertainty in being able to rely upon these inputs 
for the purposes of estimating the future. Can we predict the futureU That is the ultimate 
question here. The answer lies within a range of possibilities. The expert needs to consider 
all possibilities, but ultimately reach a reasoned conclusion based on a sound methodology, 
reliable inputs, and an open mind as to what the future may bring.
Yotes

= This paper should not be construed as expressing opinions on matters of the stock markets 
and law, which are outside the scope of the authorsj expertise. Yor does this paper represent 
the view of FTI Consulting Inc or any of its experts, who have held a range of views on the 
matters discussed below and may be expected to do so in future.
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Forum Non Conveniens 
in Actions to Enforce 
Arbitral Awards
Moseph E Neuhaus
Sullivan & Cromwell LLP

A recent decision from an inöuential appellate court in Yew 5ork has reaQrmed that a court 
may dismiss an action to con’rm or enforce a foreign arbitral award on the grounds that the 
forum is :inconvenientj under the doctrine of forum non conveniens (FYC).

1
 This doctrine 

allows a Oudgejs discretion to dismiss cases when a plaintiffjs ability to bring the claim would 
not be fundamentally compromised, yet it would be fairer to the defendant or more eQcient 
if the case were handled elsewhere.

2

In 2002, the ]nited States Court of Appeals for the Second Circuit decided that an action 
to con’rm a foreign arbitral award may be dismissed under the FYC doctrine if :the case 
does not lend itself to summary dispositionj and :has no connection with the ]nited States 
other than the fact that the ]nited States is a Convention signatory.j

3
 Then, last December, 

it decided that when a sovereign state is being sued, that statejs interest in having the case 
heard at home and under its own law can weigh overwhelmingly in favour of a forum non 
conveniens dismissal.

4
 This is controversial because critics say that it places the ]S in 

breach of its treaty obligations under the Yew 5ork
J

 and Panama
6

 Conventions, which 
strictly require signatory states to recognise and enforce foreign arbitral awards unless the 
defendant proves one of several aQrmative defenses speci’cally listed in the treaties. 5et ]S 
courts have now declined to enforce foreign arbitral awards under each Convention before 
even considering these defences because, in their view, another country would be a more 
appropriate forum for recognition and enforcement of the award.

?hile the overall controversy centres on whether the ]S has violated its treaty obligations 
and what this means for the world of international commercial arbitration, the legal debate 
centres on a seemingly mundane disagreement about the meaning of a single word• 
:procedurej. This article will review the emerging line of case law, holding that there is no 
conöict between the right to enforce awards under the Conventions and the FYC doctrine, 
survey the opinions of various commentators on the issue, and conclude with a few remarks 
on my views on the question.
The forum non conveniens doctrine 

The FYC is an equitable doctrine aimed at curtailing :forum-shoppingj,
8

 which refers to 
litigation strategies designed to exploit a :home-court advantagej or preferable legal regime 
available in a particular court. ?hen an action could potentially be brought in several Oudicial 
systems, the party who chooses where to ’le a claim will inevitably consider its own interests 
’rst, which raises a concern that the litigation might not start on a level playing ’eld. The 
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doctrine may be likened to the notion that each case has one or more :natural forumsj where it 
should ideally be litigated, and that courts must sometimes step in when litigation is initiated 
too far a’eld.

The FYC analysis proceeds in three steps. Before the analysis begins, however, the party 
seeking to have the case dismissed - that is, the defendant who claims the plaintiffjs choice 
of forum for the lawsuit is preOudicial - must establish that the forum in which the plaintiff 
’led suit is :manifestly inconvenientj.

9
 The plaintiffjs choice may be inconvenient either to 

the defendant or, insofar as it would consume Oudicial resources, to the public at large.

Nnce the threshold test of :manifest inconveniencej is met, the ’rst step in the three-step 
analysis is a :sliding scalej

‘
 evaluation of how much protection is needed in each particular 

case. This depends on the degree to which self-interest motivated the plaintiffjs choice of 
forum, but because such :vexatiousj motives are not always readily apparent, the plaintiffjs 
genuine connection with the forum stands as a proxy for good faith.

10
 The general rule is 

that :a plaintiffjs choice of forum is entitled to greater deference /in_ the home forum... /while_ 
a foreign plaintiffjs choice deserves less deferencej.

11

Second,  to  avoid  punishing  the  plaintiff  too  much in  exchange for  the  defendantjs 
convenience, the court must ensure that there is an :adequate, available alternate forumj 
where the plaintiffjs claim can be heard.

12
 The court should not consider whether the 

substantive law is more or less favourable to either party when it evaluates adequacy 
because FYC is only about where the case should be heard, not how it should be decided. 
Lack of due process, rule of law, or a venue that will even hear the claim will render the 
alternative forum inadequate.

Third and ’nally, the court should exercise guided discretion by weighing a number of factors, 
taking into account both the private and public interests at stake. This :balancingj step is 
aimed at optimising the fairness of the outcome while recognising that there is no bright-line 
rule that determines when inconvenience rises to the level of inOustice.

13
 The factors include 

such practical concerns as the partiesj costs of travelling to a faraway court for litigation, the 
location of evidence and witnesses that will be needed to resolve the dispute, and whether 
the need for Oudges competent in foreign language or law will make a trial in the original forum 
unrealistic or ineQcient. More general considerations include the public policy interests of a 
foreign country that may wish to have its own courts exercise Ourisdiction over the case, the 
relative administrative burdens on the Oudicial systems of each potential forum, and the :local 
interest in having localised controversies decided at homej.

14

FYC is applied relatively infrequently in the ]S and other common law countries, and is 
nonexistent in civil law Ourisdictions. It is particularly rare in post-arbitration actions and other 
types of summary proceedings. This is because many of the factors listed above are unlikely 
to be present where no full-blown trial is anticipated.
The problem of :procedurej and article III of the Yew 5ork convention

?hile FYC vests considerable discretion in the court, the Yew 5ork Convention leaves little 
room for Oudicial discretion. Its main operative provision, article III, states rather mechanically 
that member states :shall recognize arbitral awards as binding and enforce them in 
accordance with the rules of procedure of the territory where the award is relied upon, under 
the conditions laid down in the following articlesj. 

1J
 Those conditions include documentary 

and technical requirements, a :wait-and-seej option in case a court at the seat of arbitration 
is already handling litigation relating to the same award, and the aforementioned defences, 
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which relate to the fairness of the underlying arbitral proceedings and fundamental public 
policies of the country in which enforcement is sought.

16

Article III commands local courts to enforce foreign awards but with two quali’cations• 
they shall do so in accordance with domestic procedural rules, and under the Conventionjs 
conditions. Nn the one hand, rather than specifying precisely how awards are to be enforced, 
the Convention opts to incorporate domestic procedure by referenceW and since FYC is 
considered a rule of procedure in the ]nited States,

18
 article III seems to permit, if not direct, 

that ]S courts apply it Oust as they would any other rule regarding how litigation unfolds 
- for example, a statute of limitations or a rule that the defendant may no longer obOect 
to Ourisdiction after it makes pleadings on the merits. Nn the other hand, article V - one of 
the :conditionsj under which courts must enforce awards - states that enforcement :may be 
refused... only ifj a defence is proven.

19
 The problem is that by dismissing an enforcement 

action under FYC, the court effectively refuses to enforce the award, but without proof of a 
defence.
Monde Re• the ’rst case applying FYC to a convention enforcement action

In Monde Re, the plaintiff sought to enforce a valid arbitral award it had won against Yak 
Yaftogaz, a ]krainian gas company.

1‘
 The original contract had been with ]krgazprom, 

which later  merged with  several  other  companies to  form Yaftogaz.  The ]krainian 
government played some role in creating Yaftogaz and remained a maOor shareholder.

20
 

The parties disputed whether the government controlled Yaftogaz to the extent and in a 
manner to make Yaftogaz the governmentjs alter ego and to make ]kraine responsible for 
the award, but it was impossible to resolve this question without a very complex inquiry into 
]krainian law as well as evidence, including witnesses, that were located in ]kraine and not 
accessible to the Yew 5ork district court. Signi’cantly, Monde Re had not yet identi’ed any 
assets of either Yaftogaz or the ]krainian government in the ]nited States.

The district court held that FYC could be used under article III of the Yew 5ork Convention 
and dismissed the action. The Second Circuit agreed. It held that FYC was a rule of procedure 
that is applied in actions to enforce a domestic arbitral award and therefore could be applied 
in actions to enforce a foreign award.

21
 In applying the doctrine to the case at hand, the 

Court emphasised that, in the absence of attachable assets in the Ourisdiction, :the motivation 
of Monde Re for bringing its enforcement proceeding in the ]nited States is not apparentj, 
and concluded that :the Ourisdiction provided by the Convention is the only link between the 
parties and the ]nited Statesj.

22
 Because of the complexities involved in trying the alter ego 

issue in the ]S, the court agreed with the district court that the balance weighed in favour of 
dismissal.
Figueiredo

Monde Re has received mixed reviews,
23

 but the latest case applying its reasoning on 
article III and FYC has received no academic support. Figueiredo, a Brazilian consulting ’rm, 
had entered into a lump-sum contract with a Peruvian government agency to help expand 
the drinking water and sewage services in several cities in Peru. The contract was based 
on the governmentjs initial feasibility studies, which proved to be unrealisticW

24
 however, 

this ultimately caused the consulting ’rm to do far more work than it had anticipated, 
extending the term of the consulting work three times longer than planned with no additional 
compensation. A Peruvian arbitral tribunal, deciding ex aequo et bono, held that the Peruvian 
government had acted :in bad faithj, had been unOustly enriched by Figueiredojs extensive 
work, and was therefore not entitled to enforce the lump-sum contract to make Figueiredo 
responsible for the substantial excess costs it had incurred in carrying out the requested 
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works.
2J

 Figueiredo was awarded substantial damages and attempted to satisfy the award 
by attaching the proceeds of a Peruvian sovereign bond offering in Yew 5ork.

26

The district court declined to dismiss Figueiredojs action to con’rm the award. Ruling on 
an interlocutory appeal, the Second Circuit reversed on FYC grounds. The decision turned 
on a Peruvian statute that limited the amount of money any government entity may pay to 
satisfy a Oudgment to three per cent of its annual budget.

28
 Although both Figueiredo and 

Peru agreed that the cap would not apply if the award was paid with funds located abroad, 
Peru argued that enforcing the award against its assets in the ]S would allow Figueiredo 
to circumvent the applicable Peruvian law and its underlying policy - a prime example, Peru 
argued, of the type of forum-shopping that FYC is designed to prevent.

29

In considering Perujs FYC motion,
2‘

 the court characterised the cap statute as :a highly 
signi’cant public factor warranting FYC dismissalj. The court found that, even though in this 
case application of this factor favoured one of the litigants before it, :there is nonetheless a 
public interest in assuring respect for a sovereign nationjs attempt to limit the rate at which 
its funds are spent to satisfy Oudgmentsj.

30
 The court did not pause to reconsider whether 

FYC is available at all in a Convention case, simply relying on Monde Re. It also did not make 
the prerequisite ’nding that the ]S was a manifestly inconvenient forum or that Figueiredo 
had actually had improper motives in going after Perujs ]S assets, skipping straight to the 
three-step analysis. It held that Figueiredojs choice of forum was entitled to little deference 
since it was not a ]S corporation and that Peru was an adequate alternative forum because 
:some assetsj of the defendant were located there,

31
 and then proceeded to balance the 

public and private interests at stake.

The opinion mentioned only three factors•

1. the ]Sj public interest in its pro-arbitration policy and ful’lling its Convention 
obligations, to which the court accorded little weightW

2. the connection between the underlying dispute and Peru, which the court found was 
stronger than the ]S connection, since the latter was based only on the fact that 
Peruvian assets were located in a Yew 5ork bankW

32
 and

3. :the public factor of permitting Peru to apply its cap statute to the disbursement of 
governmental funds to satisfy the Awardj, which the court found :tips the FYC balance 
decisivelyj in favour of dismissal.

33

Figueiredojs enforcement action was thus sent back to Peru.
Figueiredo dissent

There are two main lines of criticism of the Monde Re and Figueiredo decisions• ’rst, that 
FYC should never be used in actions governed by the Yew 5ork and Panama ConventionsW 
and second, that it was wrongly applied in these cases. In a vigorous dissent to the Figueiredo 
opinion, 7udge Lynch explored both approaches.

34

First, Lynch argued, the terms of the Convention preclude applying FYC to enforcement 
actions. :Given that forum non conveniens is not listed as a defence to enforcement in either 
the Yew 5ork or the Panama Convention, a strong case can be made that, by acceding to the 
treaties, the ]nited States has made the doctrine inapplicable to enforcement proceedings 
that they governj.

3J
 In this regard, he argued, the term :procedurej in article III should be read 

narrowly. FYC was :unlikely to have been anticipated by the treatiesj drafters and signatoriesj, 
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who could not have intended for non-standard doctrines like FYC to derail recognition and 
enforcement actions.

36
 Interpreting article III to create such a loophole would :dramatically 

undercutj the Conventionjs purpose,
38

 since its goal is to provide a guarantee that arbitral 
awards will be predictably and uniformly enforced across Convention Ourisdictions, whereas 
an unusual procedure like FYC creates inconsistency and surprise. :The Convention seeks 
to open the doors of foreign courts to efforts to enforce arbitration awards wherever assets 
are available, free of local preOudice or obstructive local rules that make enforcement diQcult 
in the courts of the adversary state.

39

Second, 7udge Lynch argued, even if FYC could be considered, the Convention makes 
enforcement actions summary proceedings in any Ourisdiction where the defendantjs assets 
are located, so unless there are complex tangential issues (such as the questions that arose 
in Monde Re), a Convention state will necessarily not be :manifestly inconvenient.j Since 
the Convention speci’cally allows those who win arbitral awards to seek enforcement in 
any signatory state, Figueiredo was not forum-shopping but simply playing by the rulesW in 
fact, dismissing the case would unfairly allow Peru to avoid its own obligation to honour the 
award.

Finally, as for the balancing test, 7udge Lynch argued, treaty obligations undertaken by the ]S 
to other sovereign nations should have been the paramount consideration in the balancing 
test because :the interest of the ]nited States in satisfying its obligations under the Panama 
Convention is at least as great as any interest Peru might have in imposing its limit on the 
payment of arbitral awardsj.

3‘

Nther criticism of the application of FYC to Yew 5ork Convention actions

Authorities and commentators have taken different positions on Figueiredo. Thus far, there 
appears to be unanimous agreement that the action should not have been dismissed, but 
there is no consensus on which of 7udge Lynchjs two arguments should have prevailed.
The AIy restatement 

The American Law Institute (ALI), in the current draft of its forthcoming Restatement 
of International Commercial Arbitration, takes the position that the FYC can never apply 
in Convention actions, agreeing with 7udge Lynch that article III incorporates domestic 
procedure only to the extent it is compatible with the Conventionjs other requirements.

40
 

Among those is article V, which strictly requires enforcement unless an aQrmative defence 
is proven.

41
 International law requires that treaties be interpreted in accordance with their 

obOect and purpose.
42

 The Reporterjs Yote accompanying the draft Restatement argues 
that the :purpose /and_ larger structure of the Conventionj bar a reading of article III that 
leads to a violation of the Conventionjs other terms, including :employ/ing_ inconvenience as 
an additional basis for dismissing an action for enforcement of an award that is otherwise 
entitled, as a matter of treaty obligation, to enforcement.

43

Furthermore, the draft Restatement suggests, there is no such thing as a :betterj or :more 
convenientj forum for enforcement actionsW any Ourisdiction in which assets may be found 
is an appropriate forum, especially since the Convention eliminates any material differences 
in how an enforcement would proceed in various potential fora.

44
 Finally, the Restatement 

asserts that the FYC is excluded from the :procedurej category in its own right, independently 
of the Conventionjs purpose or its other terms. Any rule that :does not address how litigation 
shall proceed, but whether it shall proceedj is, by de’nition, :not a purely procedural rulej.

4J

TreatY interpretation and the kew CorL ’onventionxs travaué pr:paratoires‘ gproceduralx miSht 
mean gnon-discretionarYx
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Some commentators have suggested looking to the travaux préparatoires of the Yew 5ork 
Convention to help decipher the intended meaning of the term :rules of procedurej. By this 
measure, it is said, forum non conveniens should be excluded because (in brief) the phrase 
was copied straight from a previous treaty drafted primarily by civil law countries, whose 
representatives would never have thought of forum non conveniens when they contemplated 
:procedurej because it simply wasnjt part of their native legal vocabulary. Further, the only 
discussion of :procedurej concerned the risk of discriminatory procedural rules speci’cally 
governing foreign arbitral awards, and the discussion considered only the most mundane 
and technical procedural requirements for the enforcement of arbitral awards, rather than 
issues in which courts might retain discretion to hear or not hear a claim before them.

46

Conclusion

My 2004 article argued that, while forum non conveniens is rightly seen as counterintuitive in 
the context of arbitral award enforcement actions, this is because the factual circumstances 
Oustifying its use will be rare, not because it is legally inapposite.

48

I accepted the Second Circuitjs reasoning that the rule is a rule of procedure and that it 
was not inconsistent with the Convention. I urged that courts should apply the doctrine 
sparinglyW however, the presence in the forum of attachable assets likely owned by the 
defendant should almost always, if not always, be a suQcient connection to the forum to 
Oustify the exercise of Ourisdiction, even in an alter ego case. Additionally, if an action to 
enforce is nonetheless dismissed on grounds of forum non conveniens, the court should 
usually condition dismissal on posting of security substantially equal to any assets properly 
attached.

49

I will admit that there is considerable merit to the Restatementjs analysis that any rule that 
regulates not how a matter should proceed but whether it does is not a rule of :procedurej. 
But there are many procedural rules, such as statutes of limitations, Ourisdiction and service 
of process, that determine whether a case proceeds to the merits. I ’nd it hard to call a rule 
that is intended to determine the proper forum in which to hear a case anything other than 
a rule of procedure.

There is also much appeal to the view that permitting a court to exercise discretion to dismiss 
an action is inconsistent with the Conventionjs broader command that the court hear the 
action. But, again, I have diQculty saying that a rule that is discretionary in application is, for 
that reason, not :proceduralj. Many clearly procedural rules - such as evidentiary rules and 
rules of Oudicial notice - permit a trial court broad latitude to consider the evidence even if it 
might otherwise be excludable.

4‘

]ltimately, I continue to think it unwise to stretch the natural meaning of the word :procedurej 
to address the diQcult cases that the Second Circuit faced. I believe that the approach that 
best accords with widespread notions of :procedurej versus :substancej is that :proceduralj 
rules do not result in a ruling on the merits of the claim. In an enforcement action, the :meritsj 
are whether there is a valid award, whether one of the article V grounds is present and 
whether particular assets may be seized to pay the award. Anything else that may arise is 
:proceduralj for purposes of article III. Nn this reasoning, there is no basis for excluding FYC 
from the usual array of rules of procedure that can be applied in actions to enforce or con’rm 
an international arbitral award.

The conclusion in Figueiredo seems clearly wrong, however. The Peruvian cap statute should 
not have been considered a public interest - a factor that generally refers to the forumjs 
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interest in sound use of Oudicial resources - but was rather a particular defence that one 
litigant had or did not have. That the parties agreed that it would not apply to assets outside 
of Peru (a surprising conclusion) suggests that the rule was actually a rule allocating duties 
between the Peruvian courts and its executive. In any case, it had no role in the FYC analysis.

===

The question whether FYC applies to actions to con’rm or enforce a foreign arbitral award is 
now settled in Yew 5ork and other states in the Second Circuit (Connecticut and Vermont). 
But other circuits among the 13 circuit courts of appeals have yet to weigh in, and the 
]nited States Supreme Court has likewise not addressed the issue. It remains to be seen 
whether these decisions are path-breaking or aberrational in the broader context of ]S 
arbitral Ourisprudence.
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the interests of Ousticej)W Fed R Evid 201 (permitting court to take Oudicial notice of 
:generally knownj facts).

Forum Non Conveniens in Actions to Enforce Arbitral Awards Explore on GAR

http://extranet.ali.org/docs/ICA_CD3_online.pdf
http://conflictoflaws.net/2011/bermann-on-figueiredo-ferraz-v-republic-of-peru/
http://conflictoflaws.net/2011/bermann-on-figueiredo-ferraz-v-republic-of-peru/
http://conflictoflaws.net/2011/bermann-on-figueiredo-ferraz-v-republic-of-peru/
http://www.uncitral.org
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/forum-non-conveniens-in-actions-enforce-arbitral-awards?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

1870 Embarcadero Road, Palo Alto CA 94303 3308, United States

Tel: +1 650 461 5600

https://www.sullcrom.com/

Read more from this árm on GAR

Forum Non Conveniens in Actions to Enforce Arbitral Awards Explore on GAR

https://globalarbitrationreview.com/organisation/sullivan-cromwell-llp?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://www.sullcrom.com/
https://globalarbitrationreview.com/organisation/sullivan-cromwell-llp?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/forum-non-conveniens-in-actions-enforce-arbitral-awards?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

Who Decides 
Arbitrability? A 
Resurgence of the 
Debate in the United 
States
Catherine k Amirfar and David W RivYin
Debevoise & Plimpton

Recently, in a very high-pro’le decision, the ]S Court of Appeals for the DC Circuit in Republic 
of Argentina v BG Group PLC

1
 annulled a “19J million arbitration award on the basis of its 

independent review of the arbitratorsj decision on the arbitrability of the dispute. Nnce again, 
this case has brought the question of :who decides arbitrabilityj to the forefront in the ]nited 
States. BG Group not only raises questions about the proper allocation of authority between 
Oudge and arbitrator, it also underscores the implications of Oudicial overreaching on the 
success of international arbitration, particularly in the enforcement context. Yot surprisingly, 
BG Group has generated much concern over the role of courts in arbitration in the ]nited 
States and, for some, has called into question the principle of ’nality on which parties seeking 
to enforce non-domestic arbitral awards in the ]nited States rely.

?e consider in this article whether the concerns over BG Group are Ousti’ed. ?e begin by 
reviewing the line of Supreme Court cases on which BG Group relied, all of which took place 
in the context of domestic arbitration. Yext, we examine the holding of BG Group in detail. ?e 
follow this with a discussion of a recent Second Circuit decision, Schneider AG v *ingdom of 
Thailand.

2
 Like BG Group, that case addresses the issue of :who decides arbitrabilityj in the 

enforcement context, although it appears to go a step further than BG Group in addressing 
arbitrator authority. Finally, we consider whether the concern prompted by BG Group about 
the enforcement of international arbitration awards in the ]nited States is Ousti’ed.
]S Supreme Court Ourisprudence and questions of arbitrability

In the 1‘96 case of AT&T Technologies, Inc v Communications ?orkers
3

, the Supreme 
Court ’rst articulated the now frequently-quoted rule that :/u_nless the parties clearly and 
unmistakably provide otherwise, the question of whether the parties agreed to arbitration 
is to be decided by the court, not the arbitratorj. Then, in 1‘‘J, the Supreme Court decided 
First Nptions of Chicago, Inc v *aplan,

4
 which established the standard to be used by district 

courts reviewing arbitrator decisions on arbitrability. ?hile AT&T Technologies was decided 
in the context of a motion to compel arbitration, First Nptions involved a motion to vacate an 
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arbitration award and a competing request to con’rm the award under the Federal Arbitration 
Act (the FAA).

J

The parties seeking to vacate the award in First Nptions had obOected to the tribunaljs 
Ourisdiction on the basis that their dispute was not arbitrable, because they were not parties 
to the arbitration clause in question.

6
 The tribunal reOected this argument and ruled on the 

merits in favour of the claimant.
8

 The District Court in First Nptions con’rmed the award, a 
decision that was subsequently reversed by the Third Circuit on the ground that the dispute 
was not arbitrable.

9
 The Supreme Court granted certiorari to determine the standard of 

review to be used by a federal court :in reviewing the arbitratorsj decision on arbitrabilityj.
‘

Starting from the premise that :arbitration is simply a matter of contract between the partiesW 
it is a way to resolve those disputes - but only those disputes - that the parties have agreed 
to submit to arbitrationj, the Supreme Court determined that the question of :who has the 
primary power to decide arbitrabilityj turns upon what the parties agreed about that matterj.-10

 Hence, if the parties agreed to submit the matter of arbitrability to the arbitrator, then a 
reviewing court :should give considerable leeway to the arbitrator...

11
 However, the Court 

added that :/c_ourts should not assume that the parties agreed to arbitrate arbitrability unless 
there is clear and unmistakable evidence that they did soj.

12
 If, however, the parties :did not 

agree to submit the arbitrability question itself to arbitration, then the district court should 
decide the question... independentlyj.

13
 Nn the basis of these principles, the Court concluded 

that the party seeking con’rmation of the award was unable to show that the opposing party 
had agreed that an arbitrator would decide whether their dispute was arbitrable.

14

At ’rst blush, the rule articulated by the Supreme Court in First Nptions may appear to be 
straightforward• arbitrability should be decided by a Oudge unless the parties clearly agree 
otherwise. However, Oust what constitutes a :question of arbitrabilityj to be presumptively 
decided by a OudgeU As BG Group demonstrates, this question has turned out to be far more 
complicated than ’rst meets the eye.

The Supreme Court considered the question in 7ohn ?iley & Sons, Inc v Livingston,
1J

 a 
case in which an employer obOected to a motion to compel arbitration under a collective 
bargaining agreement. The employer argued that the employee had not complied with 
grievance procedures that were prerequisites to arbitration.

16
 According to the employer, 

such :proceduralj questions of arbitrability were to be decided by courts, not arbitrators.-18
 In evaluating this argument, the Court adopted a bright line approach to determining 

whether a court or an arbitrator should decide the :gateway issuej of arbitrability. Substantive 
questions of arbitrability, the Court stated, were to be decided by the courts.

19
 Conversely, 

:úproceduralã questions which grow out of the dispute and bear on its ’nal disposition should 
be left to the arbitratorj.

1‘
 In this case, :/d_oubt whether grievance procedures or some 

part of them apply to a particular dispute, whether such procedures have been followed or 
excused, or whether the unexcused failure to follow them avoids the duty to arbitrate cannot 
ordinarily be answered without consideration of the merits of the dispute which is presented 
for arbitrationj.

20
 Hence, whether or not the :procedural prerequisitesj involving the grievance 

procedures had been followed was a procedural question :grow/ing_ out of the disputej to be 
decided by the arbitrator.

21
 Beyond this analysis, the Court provided little guidance on what 

types of :procedural questionsj :grow out of a disputej that can be decided by arbitrators.

In Howsam v Dean ?itter Reynolds, Inc,
22

 the Court was presented with the question of 
whether an applicable statute of limitations provision rendered an arbitration claim falling 
outside of the limitations period non-arbitrable. Nn these grounds, the party opposing 
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arbitration, Dean ?itter, had sought an inOunction in the district court seeking to prevent the 
party that initiated arbitration, Howsam, from proceeding in the arbitration.

23
 In addressing 

whether the applicability of the statute of limitations to the arbitration was itself a question of 
arbitrability, the Court observed that while any :gateway questionj could potentially constitute 
a question of arbitrability, for purposes of determining who was to decide a question of 
arbitrability, the concept had a :far more limited scopej.

24
 A :question of arbitrabilityj in this 

context existed only in the kind of narrow circumstances where contracting parties would 
likely have expected a court to have decided the gateway matter, where they are not likely to 
have thought that they had agreed that an arbitrator would do so and, consequently, where 
reference of the gateway dispute to the court avoids the risk of forcing parties to arbitrate a 
matter that they may well not have agreed to arbitrate.

2J

Nn the basis of this analysis, the Court determined that issues involving ful’lment of a 
condition precedent to arbitration, or waiver, or a :like defensej, were :procedural questions 
which grow out of the dispute and bear on its ’nal dispositionj.

26
 Such procedural questions 

did not constitute :question/s_ of arbitrabilityj to be presumptively decided by a court absent 
clear and unmistakable evidence that the parties had agreed to submit such questions to 
an arbitrator.

28
 By contrast, questions such as :whether the parties are bound by a given 

arbitration clausej or :a disagreement about whether an arbitration clause in a concededly 
binding contract applies to a particular type of controversyj were questions of arbitrability to 
be presumptively decided by a court.

29
 Nn the basis of this distinction, the Court held that 

the statute of limitations claim raised by Dean ?itter was a procedural matter to be decided 
by the arbitrator.

2‘

BG Group v Argentina

Fast-forwarding nearly a decade to 7anuary 2012, when BG Group was decided, it is clear 
that the rules established by the Supreme Court in AT&T Technologies, First Nptions, 7ohn 
?iley and Howsam may have provided more questions than answers.

In BG Group, the DC Circuit set aside a “19J million ]YCITRAL award rendered in favour 
of BG Group.

30
 BG Group had initiated arbitration under the ]YCITRAL rules pursuant to 

a bilateral investment treaty between the ]nited *ingdom and Argentina (the ]*-Argentina 
Treaty). The ]*-Argentina Treaty provided that investors were required to submit disputes 
with the host state to the courts of the host state. If, however, the domestic courts failed to 
render a ’nal decision within a period of 19 months, either party would have the option to 
submit the dispute to arbitration.

31
 For various reasons, BG Group determined not to submit 

its dispute with Argentina to the Argentine courts and directly initiated arbitration.
32

The tribunal found that it had Ourisdiction over the dispute, in spite of BG Groupjs failure to 
comply with the ]*-Argentina Treatyjs requirement ’rst to submit disputes to the Argentine 
courts.

33
 It determined that the conditions in Argentina at the time of the dispute were such 

that compliance with the local remedies requirement of the ]*-Argentina Treaty would have 
been futile.

34
 It proceeded to decide on the merits in favour of certain of BG Groupjs claims 

and to issue an award in favour of BG Group.
3J

Thereafter, Argentina petitioned to vacate or modify the award pursuant to the FAA, while 
BG Group cross-moved for recognition and enforcement of the award.

36
 The district court 

denied the motion to vacate and granted enforcement in a decision which Argentina 
appealed to the DC Circuit.

38

Who Decides Arbitrability? A Resurgence of the Debate in
the United States Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/who-decides-arbitrability-resurgence-of-the-debate-in-the-united-states?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

The DC Circuit determined that the threshold question presented by Argentinajs appeal 
was :arbitrability• when the ]nited *ingdom and Argentina executed the Treaty, did they, 
as contracting parties, intend that an investor under the Treaty could seek arbitration 
without ’rst ful’lling... /the_ requirement that recourse initially be sought in /Argentina_Uj-39

 In determining whether the local remedies exhaustion requirement was a question 
of arbitrability, the court employed Howsamjs test of whether the case ’t the :narrow 
circumstancesj where the :contracting parties would likely have expected a court to have 
decided the gateway matter.j

3‘
 The Court determined that the :Treaty provides a prime 

example of a situation where úthe parties would likely have expected a courtã to decide 
arbitrabilityj.

40
 Then, to determine the proper standard of review of the tribunaljs decision, the 

DC Circuit considered whether there was :clear and unmistakable evidencej that the parties 
agreed to submit this question of arbitrability to the arbitrator. ]nder First Nptions, if there 
was such clear and unmistakable evidence, then the tribunaljs decision on this question of 
arbitrability was entitled to :considerable leewayjW if not, then the district court should have 
decided the arbitrability question independently.

41

The Court then proceeded to conduct its own review of the evidence to determine whether 
there was :clear and unmistakable evidencej that the parties :intended the arbitrator to decide 
arbitrability where BG Group disregarded the requirements... of the Treaty to initially seek 
resolution of its dispute with Argentina in an Argentine courtj.

42

?hile the court recognised that the ]YCITRAL Rules empower a tribunal to determine the 
issue of arbitrability and that the Treaty allowed for recourse to ]YCITRAL arbitration, the 
Court nevertheless held that Argentinajs consent to grant the arbitrator the power to decide 
questions of arbitrability under the ]YCITRAL Rules was not :triggeredj until the BG Group 
’rst ful’lled the conditions of the Treaty requiring investors to exhaust local remedies.

43
 The 

Court found that the district court, by failing to determine whether the parties had intended 
to submit to an arbitrator the particular question of arbitrability where the Treatyjs exhaustion 
requirements had not been ful’lled, erred as a matter of law.

44

The Court distinguished 7ohn Riley on the basis that the substantiveñprocedural dichotomy 
adopted by the Court there was drawn to :/a_ccord with the policy behind federal labor lawj.-4J

 Likewise, the Court summarily distinguished Howsam on the basis that the question of 
arbitrability there was :intertwined with the facts underlying the substantive disputej and the 
statute of limitations rule was adopted by the forum in which the arbitration took place, such 
that the arbitrators were :comparatively more expert about the meaning of their own rulej.

46

Finally, the Court bolstered its conclusion with a discussion of the importance of giving effect 
to the partiesj agreement, which, in this case, compelled the conclusion that the parties did 
not intend for an arbitrator to decide the issue of arbitrability where a party failed to comply 
with the threshold requirement to submit disputes to the local courts.

48

Schneider AG adds another twist

A recent case issued by the Second Circuit, Schneider AG v *ingdom of Thailand, has added 
yet another twist to Ourisprudence on the :who decidesj question. There, the Second Circuit 
considered the appropriate level of review of a tribunaljs determination that a particular 
investment fell within the scope of the applicable agreement to arbitrate, contained in a 
bilateral investment treaty between Germany and Thailand (the Germany-Thailand Treaty).

Nver Thailandjs obOections, the tribunal in Schneider AG determined that it  did have 
Ourisdiction over the claims because the investment was covered by the agreement to 
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arbitrate, and issued an award in favour of the claimant. The investor sought to con’rm 
the award in the ]nited States, while Thailand cross-moved to vacate on grounds that the 
tribunal lacked Ourisdiction for the same reasons it had argued to the tribunal.

49
 The district 

court held that whether the investment fell within the scope of the Germany-Thailand Treaty 
was an issue of :scopej and did not concern :formationj, and that the tribunaljs decision was 
accordingly subOect to deferential review by the court.

4‘

Nn appeal, the Second Circuit found that, regardless of whether the arbitrability issue was 
one of scope or formation, the district court erred in failing to determine whether there 
was clear and unmistakable evidence of the partiesj intent to submit that issue for decision 
by an arbitrator.

J0
 Such an inquiry was required before the district court determined what 

standard of review to apply to the arbitratorjs decision on arbitrability. The Second Circuit 
then conducted this analysis itself, ’nding on a review of the record, that there was :clear 
and unmistakable evidencej that the parties agreed to grant the arbitrators the power to 
determine questions of arbitrability, in the form of both the Terms of Reference and the 
partiesj agreement to use of the ]YCITRAL Rules.

J1
 Accordingly, an independent Oudicial 

determination of the arbitrability of the partiesj dispute was unnecessary.
J2

The test applied by the Second Circuit in Schneider AG seems to skip entirely over the 
requirement of determining whether a particular issue constitutes a :question of arbitrabilityj 
to be presumptively reviewed by a court. Instead, the court directs that, regardless of whether 
an issue decided by an arbitrator is one of scope or formation, the district court should 
determine whether there was :clear and unmistakable evidencej that the parties agreed to 
grant the arbitrator the power to decide the issue. If there is no such evidence, the court may 
perform an independent review. This holding creates some tension with the premise that 
certain questions should be left to the arbitrator and reviewed on a deferential basis without 
any presumption in favour of Oudicial review. The case thus could expand the ability of ]S 
courts to perform an independent review of an arbitratorjs decision.

In addition, the Second Circuitjs approach in Schneider AG serves as a notable counterpoint 
to that of the DC Circuit in BG Group. Having determined that the consideration of the local 
remedies requirement should have been decided by a court, the DC Circuit never analysed 
the BG Groupjs substantial arguments that submission to Argentine courts would have been 
futile. In contrast, once it determined that a court should decide the question of arbitrability, 
the Second Circuit actually did analyse the underlying question.
?ill BG Group prove detrimental to international arbitration in the ]nited StatesU

BG Group has prompted a öurry of criticism and concern. Schneider AG v *ingdom of 
Thailand risks engendering similar criticisms, although it is too early to tell at this point, given 
that the case was decided very recently, in August 2012.

Nne criticism of BG Group is that it undermines arbitrator authority and impermissibly 
expands the Oudicial role in arbitration. This criticism has morphed into a broader concern 
that BG Group represents a reversal in the ]nited Statesj :emphatic federal policy in favour of 
arbitral dispute resolutionj cited in the Mitsubishi case.

J3
 Nther concerns relate speci’cally to 

the future of enforcement of arbitral awards under the Yew 5ork Convention. These include 
the risk that BG Group will encourage parties to take a :second bite at the applej in challenging 
arbitration awards, and the converse risk that parties may now hesitate before choosing 
a ]nited States Ourisdiction as the seat of arbitration on account of a lack of con’dence 
prompted by BG Group in the role of ]S courts in promoting ’nality of arbitration awards. 
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5et there are a number of counterarguments that counsel against a hasty conclusion that 
BG Group is :badj for international arbitration in the ]nited States.

?hile BG Group (and now perhaps Schneider AG) can be said to add to the :unpredictabilityj of 
enforcement of arbitration awards by expanding the scope of Oudicial review over :questions 
of arbitrabilityj,

J4
 the better position may be the view of BG Group as Oust one case in a line 

of cases where the courts have struggled to draw a line between arbitrator authority and 
Oudicial authority. As the review of Supreme Court Ourisprudence in this article demonstrates, 
the Supreme Court has not yet articulated a :bright linej rule for determining the threshold 
question of what constitutes a :question of arbitrabilityj to be presumptively decided by 
a court. ]nder First Nptions, that question must be answered before a court may then 
proceed to determine what standard of review to apply to an arbitratorjs decision on a 
question of arbitrability. A review of BG Group indicates that the court there lacked guidance 
in determining that threshold question. It relied primarily on the Supreme Courtjs imprecise 
direction that a court should ask itself whether the parties :would likely have expected a 
court to have decided the gateway matterj.

JJ
 It is perhaps not surprising that application 

of this nebulous principle could lead to a seemingly counter-intuitive result. In a similar 
vein, the :proceduralñsubstantive distinctionj discussed in 7ohn ?iley and Howsam may, in 
some cases, be a diQcult rule to apply, given the frequent overlap between procedural and 
substantive issues.

Additionally, outside of the :arbitrabilityj context, ]S courts have continued to enforce 
awards routinely. Applications pursuant to the Yew 5ork Convention to enforce arbitration 
awards issued in forums and under rules ranging from the International Centre of Dispute 
Resolution

J6
 to FIFAjs dispute resolution chapter, 

J8
 to the Society of Maritime Arbitrators 

Rules
J9

 and to the ICC Rules, have been granted in various district courts this year. 
The Second Circuit, which decided Schneider AG, also recently issued a :pro-enforcementj 
decision,  Scandinavian Reinsurance Company Limited v Saint  Paul  Fire and Marine 
Insurance Company, et al.

J‘
 In that case, the Second Circuit reversed a decision by the lower 

federal district court to vacate an arbitration award on account of arbitrator bias. The Second 
Circuit held that the failure of two co-arbitrators to disclose concurrent service in a similar 
arbitration, without evidence of bias, did not provide a basis for vacating an arbitral award on 
:evident partialityj grounds under the Yew 5ork Convention as implemented by the FAA.

60
 

The largely pro-arbitration decisions from ]S courts should quell some of the concern over 
the potential effect of BG Group and related decisions such as Schneider AG on the future 
of international arbitration, and speci’cally enforcement, in the ]nited States. As ]S courts 
continue to deal speci’cally with arbitration in the international context, there will inevitably 
be greater certainty for parties seeking to enforce arbitration awards in the ]nited States and 
increased con’dence in the role of the arbitrator. Perhaps at that point we will ’nally ’nd the 
elusive :perfectj allocation of authority between Oudge and arbitrator.
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= The authors are grateful to Sonia Farber and BenOamin Aronson for their excellent 
assistance in preparing this article.

1. 66J F.3d 1363 (DC Cir 2012).

2. Schneider v *ingdom of Thailand, Docket Yo. 11-14J9-cv, 2012 ?L 31‘4229 (2d Cir 
9 August 2012).

3. 48J ]S 643, 64‘ (1‘96).

Who Decides Arbitrability? A Resurgence of the Debate in
the United States Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/who-decides-arbitrability-resurgence-of-the-debate-in-the-united-states?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

4. J14 ]S ‘39, ‘44-4J (1‘‘J).

J. ‘ ]SC section 1 et seq.

6. AT&T Technologies, J14 ]S at ‘41.

8. Id.

9. Id.

‘. Id.

10. Id. at ‘43 (emphasis in original).

11. Id.

12. Id. (internal citation and quotation omitted).

13. Id.

14. Id. at ‘46-48.

1J. 386 ]S J43 (1‘64).

16. Id. at JJJ-J6.

18. Id.

19. Id. at JJ8.

1‘. Id.

20. Id.

21. Id. at JJ9-J‘.

22. J38 ]S 80 (2002).

23. Id. at 92.

24. Id. at 93.

2J. Id. at 93-94.

26. Id. at 94-9J.

28. Id.

29. Id.

2‘. Id. at 9J.

30. Republic of Argentina v BG Group PLC, 66J F.3d 1363 (DC Cir 2012).

31. Id. at 1366.

32. Id. at 1368.

33. Id. at 1369.

34. Id. at 1368-69.

3J. Id. at 1369.

36. Id. at 1369-6‘.

38. Id. at 136‘.

39. Id.

3‘. Id. (citing Howsam, J38 ]S at 93-94).

Who Decides Arbitrability? A Resurgence of the Debate in
the United States Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/who-decides-arbitrability-resurgence-of-the-debate-in-the-united-states?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

40. Id. at 1381.

41. Id. at 1380.

42. Id. at 1381-82.

43. Id. at 1380-81.

44. Id. at 1381-82.

4J. Id. at 1382-83.

46. Id. at 1382 n.6.

48. Id. at 1383.

49. 2012 ?L 31‘4229, at =1-2.

4‘. Id. at =2.

J0. Id. at =3.

J1. Id. at =3-4.

J2. Id.

J3. Mitsubishi Motors Corp v Soler Chrysler-Plymouth, Inc, 483 ]S 614, 631 (1‘9J).

J4. 7ean  E  *alicki  &  Dawn  5amane  Hewett,  :The  ]navoidability  of 
]ncertainty•  Nne  Lesson  from  the  Recent  ]S  Court  Ruling  in 
Argentina  v  BG  Groupj,  *luwer  Arbitration  Blog  (28  7anuary  2012), 
http•ññkluwerarbitrationblog.comñblogñ2012ñ01ñ28ñthe-unavoidability-of-unce
rtainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group
ñ (last visited 18 August 2012).

JJ. BG Group, 66J F.3d at 1381.

J6. Subway Intern BV v Bletas, Slip Copy, Civil Action Yo. 3•10-cv-0181J (7CH), 2012 ?L 
111920J (D Conn 3 April 2012) (con’rming application to enforce award issued in 
International Centre of Dispute Resolution).

J8. Chelsea Football Club Ltd v Mutu, Case Yo. 10-24029-CIV, 2012 ?L 463‘32 (SD Fla 
13 February 2012) (con’rming award issued by FIFAjs dispute resolution chapter).

J9. Sea Shipping Inc v Half Moon Shipping LLC, Yo. 11 Civ 91J2(PAE), 2012 ?L 24J204 
(SDY5 26 7anuary 26 2012) (con’rming arbitration award issued under Society of 
Maritime Arbitrators Rules).

J‘. Yo. 10-0‘10-cv, 669 F.3d 60 (2d Cir 3 February 2012).

60. Id. at 84.

Who Decides Arbitrability? A Resurgence of the Debate in
the United States Explore on GAR

http://kluwerarbitrationblog.com/blog/2012/01/27/the-unavoidability-of-uncertainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group/
http://kluwerarbitrationblog.com/blog/2012/01/27/the-unavoidability-of-uncertainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group/
http://kluwerarbitrationblog.com/blog/2012/01/27/the-unavoidability-of-uncertainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group/
http://kluwerarbitrationblog.com/blog/2012/01/27/the-unavoidability-of-uncertainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group/
http://kluwerarbitrationblog.com/blog/2012/01/27/the-unavoidability-of-uncertainty-one-lesson-from-the-recent-u-s-court-ruling-in-argentina-v-bg-group/
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/who-decides-arbitrability-resurgence-of-the-debate-in-the-united-states?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS

TaunusTurmTaunustor , 160310 Frankfurt, Germany

Tel: +49 69 2097 5000

https://www.debevoise.com/

Read more from this árm on GAR

Who Decides Arbitrability? A Resurgence of the Debate in
the United States Explore on GAR

https://globalarbitrationreview.com/organisation/debevoise-plimpton?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://www.debevoise.com/
https://globalarbitrationreview.com/organisation/debevoise-plimpton?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/who-decides-arbitrability-resurgence-of-the-debate-in-the-united-states?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS  RETURN TO SUkkAR.

Argentina
Pablo F Richards
Richards, Cardinal, Tützer, Zabala & Zaeffere

Summary

CONTROVERSIAL  COURT  DECISIONSH  FORTéCOkING  LEGISLATIONH  AN 
OPPORTUNIT. TO CéANGE?

Argentina Explore on GAR

https://globalarbitrationreview.com/authors/pablo-f-richards?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://globalarbitrationreview.com/organisation/richards-cardinal-tutzer-zabala-zaeffere?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/argentina?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS  RETURN TO SUkkAR.

CONTROVERSIAL COURT DECISIONSH FORTéCOkING LEGISLATIONH AN OPPORTUNIT. 
TO CéANGE?

Last year we ’nished our comment saying that in Argentina it is not very clear if the trend 
of Court cases is to uphold arbitration in general. ?e will now discuss two decisions of the 
Yational Courts of the City Buenos Aires. The ’rst decision is a promising one as it suggests 
a positive trend towards higher recognition of the autonomy of parties to rely on arbitration as 
a dispute-resolution alternative. The second decision is not quite so promising, as it seriously 
limits the arbitration paneljs powers to decide upon its own Ourisdiction.

In our comment last year we made reference to and discussed the decision issued by 
Panel D from the Yational Court of Appeals for Commercial Matters in the case Sociedad 
de Inversiones Inmobiliarias del Puerto SA v Constructora Iberoamericana SA,

1
 which 

con’rmed that a waiver to appeal contained in an arbitration clause is perfectly valid under 
Argentine law and does not violate any public policy principle.

?e then remembered that the same court had issued a decision in the case Mobil Argentina 
SA v Gasnor SA on Arbitration Award (Mobil),

2
 which started to reverse the trend so 

far established by the quite criticised Federal Supreme Court decision in 7osé Cartellone 
Construcciones Civiles SA v Hidroeléctrica Yorpatagõnica SA or Hidronor sñ proceso de 
conocimiento (Cartellone).

3
 ?ithout doing any reference regarding the procedural details 

that allowed the Federal Supreme Court, the highest court of law in Argentina, in deciding 
the case, stated in an obiter dictum that arbitral awards may be annulled by both a court 
of law based on sections 860 and 861 of the Yational Code of Procedure (mainly based 
on violations of due legal process) and also if found to be :unconstitutional, illegal or 
unreasonablej notwithstanding the existence of a waiver to appeal.

The Cartellone Supreme Court decision had raised Ousti’ed concerns in the arbitral 
community. Thereupon we commented that, fortunately, later on came the Mobil decision, 
where, although the defendant cited Cartellone as a precedent supporting its view, the 
Commercial Court of Appeals held that a waiver to appeal contained in an arbitration clause 
is valid, as the freedom of the parties to contract should prevail.

Let us also brieöy mention that the Argentine Congress is now debating a comprehensive 
reform of our Civil and Commercial Codes, which will be uni’ed into one single body. As 
part of this reform, a new chapter will be introduced concerning arbitration, under the 
denomination of :Contract of Arbitrationj. Despite the many well-founded obOections that 
are being raised concerning the in-depth changes that shall be introduced in our civil and 
commercial laws, in case this reform is passed - as it seems it will be - the impact regarding 
arbitration appears to be a positive one, although there are authorised opinions that it would 
be better to try to pass a more comprehensive and globally accepted legislation on arbitration 
as the ]YCITRAL Model Law.
The ?allaby case

Court decisions in Argentina, even if favourable to arbitration, generally include expressions 
such as :arbitration is an exceptional procedure for the resolution of disputesj. As a result, 
some sort of principle has been established indicating that arbitration clauses should be 
narrowly construedW in other words, in case of doubt about the existence of an agreement to 
submit a dispute to arbitration, the opinion is that the Ourisdiction of ordinary courts of Oustice 
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should prevail. Although there are no constitutional or legal basis to support this :case law 
doctrinej, it is usually remembered in arbitral cases submitted to Oudicial revision.

Auspiciously, in ?allaby, this interpretation principle was not followed and instead the Court 
turned to the application of an adequate contract interpretation doctrine.

In a services agreement between ?allaby SA and Despegar.com.ar SA, the following 
arbitration clause was included•

Any controversy arising between the parties in connection with this agreement 
or its application, interpretation, performance or termination, shall be settled 
by an arbitrator appointed by mutual agreement of the parties or by an ordinary 
court of Oustice in the absence of such mutual agreement.

4

?hen the conöict appeared, the parties failed to appoint by mutual agreement an arbitrator 
in charge of deciding the case. Consequently, ?allaby appeared before a commercial court 
of law

J
 alleging that negotiations to appoint the arbitrator between the parties had failed 

and, therefore, the court should appoint the arbitrator, as set forth in the arbitration clause.

The defendant obOected the plaintiffs request, arguing that the dispute resolution clause 
should be interpreted as establishing the direct Ourisdiction of ordinary courts in the event 
of failure of the negotiations for appointing an arbitrator.

The Oudge hearing the case understood that the text of the arbitration clause was somewhat 
misleading as it could be construed to be supporting the view of the defendant if read 
separately from the entire agreement.

However, the Oudge did not rule in favour of the defendantjs view. Nn the contrary, the Oudge 
considered that, even though the basic interpretation principle is set forth in section 11‘9 of 
the Civil Code, which states that agreements should be executed, construed, and performed 
in good faith and according to what the parties reasonably understood or could have 
understood exercising due care and caution, in deciding, section 219(2) of the Commercial 
Code could not be ruled out. This section establishes that all terms and conditions contained 
in an agreement must be consistently interpretedW that is, searching for the sense that 
reasonably results from the general context.

In this sense, the Oudge noted that a comprehensive reading of the Services Agreement 
indicated that the parties had anticipated that arbitrators could be designated by a court of 
law. In Clause 10, the domiciles of the parties are ’rst established, and thereupon it states 
that, in case the arbitrator is :designated by a Court of Law, such an arbitrator shall be an 
arbitrator of lawj.

The correct  interpretation made by the Oudge hearing the case set  aside the literal 
interpretation  criteria  purported  by  the  defendant,  and  gave  relevance  to  a  basic 
interpretation rule, in other words, that the provisions in an agreement cannot be examined 
as separate unrelated terms and should be considered entirely and any interpretation doubts 
should be solved referring to the overall spirit of the agreement.

The decision of the lower court Oudge was appealed by the defendant, which expressly 
requested  the  Appeals  Court  the  application  in  the  case  of  a  narrowly  construed 
interpretation stating•

...the lower court Oudge, although considering that the arbitration clause was 
ambiguously drafted, failed to apply a narrow criteria and gave preponderance 
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to the arbitration Ourisdiction instead of the court Ourisdiction, thus making a 
broad interpretation of the agreement, which would be reOected both by legal 
scholars and by application of prior court decisions. In this sense, both legal 
authors and court decisions are clear• in the event of doubt as to the sense of 
the arbitration clause, the view that courts of law should prevail to solve the 
dispute.

6

Fortunately, the Court of Appeals (Panel A) did not rely on the defendantjs arguments to issue 
a decision. Instead, it reviewed the applicable interpretation rules and arrived at the same 
conclusion as the lower court Oudge did. However, we must say that the Court of Appeals 
did consider that the arbitration clause had been ambiguously drafted, and that such an 
ambiguity could have misled the defendant. Consequently, the Oudge ruled that each party 
had to bear its own costs. The lower court had understood that costs should be borne only 
by the defeated party.

Although this appears to be a case in which it would have been easy to rule in favour 
of upholding the validity of the arbitration clause, both the lower court and the court of 
appeals felt compelled to make a thorough analysis to support their view that the arbitration 
clause should not be interpreted narrowly. Although the courts avoided expressly saying 
that arbitration clauses should be subOect to the same interpretation rules as any other 
contractual clauses, this is what transpires from these decisions.

?e welcome the fact that in both instances the arbitration clause was upheld, avoiding the 
application of the so called :narrow interpretationj principle.
Papel del Tucumán case

An Argentine company undergoing a bankruptcy proceeding, Papel del Tucumán SA, 
commenced an arbitration case against Argentina under ICC rules.

8

Argentina appeared before the arbitration panel ’ling certain defences concerning the 
existence, validity and scope of the Arbitration clause. Such defences were dismissed by the 
Arbitration panel on the grounds that it had Ourisdiction to hear the case.

Against such a decision from the arbitration panel, Argentina ’led an annulment request 
based on Section 860 of our Civil and Commercial Code of Procedure directly before the 
Federal Court of Appeals for Administrative Contentious Matters. Argentina understood that 
such a court had Ourisdiction over the case based on the provisions of section 863 of the Civil 
and Commercial Code of Procedure, which sets forth that the court with Ourisdiction over 
annulment proceedings is :the appeals court corresponding to the court who would have 
heard the matter if the matter had not been submitted to arbitrationj.

However, the Court of Appeals, due to other reasons, found that it had no Ourisdiction over 
the subOect matter of the case.

To arrive at this conclusion, the Court of Appeals examined the various rules contained in the 
chapter referring to arbitration in our local procedural laws and found that its Ourisdiction was 
limited to review any annulment requests ’led against the :arbitration awardj as set forth in 
section 8J9 of the Civil and Commercial Code of Procedure. The Courtjs interpretation was 
that the meaning of :arbitration awardj in the clause meant an arbitration award that puts 
an end to the arbitration process. As Argentina wanted the Court of Appeals to review a 
preliminary decision on Ourisdiction, ie, one which clearly did not end the arbitration process, 
such a request from Argentina was outside the scope of the Court of Appealsj Ourisdiction.
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The Court of Appeals seems to have applied the *ompetenz-*ompetenz principle that gives 
arbitrators the power to decide upon obOections raised concerning their own Ourisdiction, 
therefore excluding courts of law from making such a decision, at least until the arbitration 
proceeding has been completed and, as the case may be, until courts of law may gain 
Ourisdiction based on appeals or annulment defences as ’led by the parties.

This decision could have set a valuable precedent to reinforce the applicability of the 
*ompetenz-*ompetenz principle, especially with the Argentine Republic as one of the parties 
to the arbitration. But that could be precisely the reason why the correct decision on lack of 
Ourisdiction was followed by a further paragraph in the same decision that totally invalidated 
what would have been a valuable precedent.

The Court of Appeals understood that :there is no express regulation in our procedural laws 
governing the review or challenge by a court of law of the existence, validity and scope of an 
arbitration clause, or about the decision made regarding Ourisdiction of an arbitration panel 
to hear a casej.

9

Such a lack of regulation should have resulted in a dismissal of the annulment requested by 
Argentina allowing the arbitration panel to continue with the proceeding. This would have 
been an effective application of the *ompetenz-*ompetenz principle, which would have 
avoided court interference in the development of the arbitration process.

However, after ’nding that it lacked Ourisdiction, the Court of Appeals decided that, :given the 
lack of express regulations on the matter, the proceeding and the decision concerning the 
dispute should be carried out by a lower court Oudgej.

‘
 The Court of Appeals based such a 

decision on section 31‘ of the Civil and Commercial Code of Procedure, which authorises 
a Court to order what kind of process is applicable when the dispute is related to any rights 
other than a monetary claim.

This portion of the Court of Appealsj decision is totally unfortunate. The application of section 
31‘ of the Civil and Commercial Code of Procedure is purported for a dispute that may be 
heard by courts of law. The Court of Appeals itself stated that the matter was at the time 
completely outside the Ourisdiction of courts of law so the decision resulted inconsistently.

The consequence of the last part of the Court of Appealsj decision is clearly negative. The 
arbitration case was turned into an ordinary court action and the panel from the Court of 
Appeals would have given itself Ourisdiction to eventually hear the case in the likely scenario 
that the lower court decision is appealed. The logic behind this decision is hard to understand, 
and we have to come to agree with our colleague Roque Caivano, who, discussing this same 
case, concluded that the problem seems to be the outdated legislation on arbitration in force 
locally.

10

To further complicate the Court interference in the arbitration process, the Commercial 
Appeals Court in charge of the bankruptcy proceeding of Papel del Tucumán claimed to have 
Ourisdiction to hear the appeal ’led by Argentina against the decision of the arbitral panel. The 
Lower Court on Administrative and Contentious Matters concurred and decided to send the 
’le to the Commercial Courts. However, this decision was appealed by Argentina, and the 
Court of Appeals on Administrative and Contentious Matters reaQrmed its ruling that the 
case should remain within the Contentious and Administrative Courts.

11

As there is a conöict between two Courts of Appeals, the conöict should now be decided 
by the Federal Supreme Court. Perhaps this might be a good opportunity for the Federal 

Argentina Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/argentina?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS  RETURN TO SUkkAR.

Supreme Court to declare that neither of the Appeals Courts is competent to hear the 
case as the decision of the arbitral panel is not subOect to appeal on the basis of the 
*ompetenz-*ompetenz principle, at least until the moment when the Courts of 7ustice are 
empowered to review the award.
The uni’cation of the Civil and Commercial Codes. The :Contract of Arbitrationj

The Federal Government has recently submitted to the Yational Congress a Bill for the 
uni’cation of the Civil and Commercial Codes that have been separate pieces of legislation 
for the last 1J0 years. This has obviously motivated a big national discussion regarding 
many of the purported innovations contained in the draft. Nne of those innovations, quite 
unexpectedly, is the inclusion of a chapter under the name of :Contract of Arbitrationj.

The arbitration community had to face many diQculties when courts of law become involved 
in an arbitration process due to the absence of a speci’c legislation on arbitration. This has 
been repeatedly pointed out by authors and commentators, and the recommendation to our 
Yational Congress that they should adopt the ]YCITRAL Model Law on Arbitration as the 
most practical and direct way to solve these diQculties is unanimous.

12

Nne of the reasons why a federal law similar to the ]YCITRAL Model Law on Arbitration has 
not been passed was the fact that Argentina is organised under a federal government. ]nder 
such organisation, the Yational Constitution establishes the distribution of powers between 
the federal government and the provinces to enforce legislation stating that•

The provinces reserve to themselves all the powers not delegated to the 
Federal Government by this Constitution, as well as those powers expressly 
reserved to themselves by special pacts at the time of their incorporation.

13

The section where the powers of the Yational Congress are listed state•

Congress is empowered to... 12. To enact the Civil, Commercial, Criminal, 
Mining, Labor and Social Security Codes, in uni’ed or separate bodies, 
provided that such codes do not alter local Ourisdictions, and their enforcement 
shall correspond to the federal or provincial courts depending on the respective 
Ourisdictions for persons or things...

14

The result of this distribution is that Argentine provinces have never delegated to the 
federal government the power to enforce general procedural laws applicable in the provincial 
OurisdictionsW this power has always been exercised exclusively by the provinces themselves. 
As a result, each province has enacted its own procedural codes and, in many cases, speci’c 
rules on arbitration have been passed at the provincial level.

In turn, the Federal Government has enforced the Yational Code of Procedures applied by 
federal courts, which we cited above. Such a Code also includes a speci’c section governing 
the :Arbitration Proceedingj.

1J

As we indicated above, the draft of the Bill of the new ]ni’ed Civil and Commercial Code 
includes a chapter called :Contract of Arbitrationj. The incorporation of this chapter into 
a piece of legislation that has been expressly delegated by the provinces to the federal 
government would make such chapter binding and applicable by all courts in Argentina and 
seems to be a good solution to solve the problem of different Ourisdictions regulating on 
arbitration.
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Recognised national authors
16

 have advocated for this solution, arguing that this ’nds 
basis on the mixed character of arbitration• on one side the contractual basis of arbitration, 
and on the other side its procedural nature. This double characteristic is maintained by 
internationally well-known authors as well.

18
 These authors do not deny that there is a 

procedural dimension to arbitration, but they argue that it :must be subordinated to the law 
of obligations and of contracts in generalj.

19

The problem with this approach is that, although our Yational Congress is empowered to 
enact these rules, they would co-exist with arbitration rules already in place in local codes 
of procedure. These local codes of procedure will not be automatically abrogated, and new 
discussions could arise as to the applicability (or not) of the new laws.

For example, the principles of autonomy
1‘

 and Ourisdiction
20

 included in the proOected bill 
are in no way obOectionable. [uite the opposite• they will be well received, as they shall 
constitute the legal framework to give a sound solution to cases as the ones cited above. But 
the same is not true for interim or conservatory measures.

21
 An interim measure is a typical 

procedural step, and its admittance and enforcement could, in some cases, contradict local 
procedural laws.

If the bill is passed, it will undoubtedly result in some progress in certain areas related to 
arbitration. However, we should not lose sight of the ultimate goal of having in our legislation 
a speci’c Domestic and International Arbitration Law following the ]YCITRAL Model Law. In 
this way, Argentina could have a modern arbitration law - one that will foster the development 
of arbitration and help our country to come up to speed with most recent global arbitration 
trends.
Conclusion

The local community linked to arbitration has been growing steadily over the past two 
decades and has, for a long time, been seeking a modernisation of the local rules to avoid 
the constant temptation of Court interference that, in many cases, seems to transpire from 
their decisions.

The enforcement of the ]ni’ed Civil and Commercial Code, including the chapter :Contract 
of Arbitrationj that contains the principles that would allow a friendly environment towards 
arbitration, might be a starting point that persuades the Courts that alternative dispute 
resolutions are a valid choice for individuals to solve their disputes away from any abusive 
interference from the Courts.

In the long run, the adoption of the globally successful ]YCITRAL Model Law is the best way 
to bring Argentinian arbitration to an international level.
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nor a waiver of the arbitration OurisdictionW it does not exclude either any of the powers 
conferred to arbitrators.
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LEGAL PERSPECTIVES ON TéE BOLIVIAN NATIONALISATION PROCESS

Since  taking  oQce  in  2006,  President  Evo  Morales  and  his  cabinet  of  ministers 
have dictated a series of expropriating measures affecting foreign investments in the 
hydrocarbons, telecommunications, electricity and mining sectors of the Bolivian economy. 
This :nationalisation processj comprises the following 12 Supreme Decrees•

; Nn 1 May 2006,
1

 the government reverted J0 per cent plus one of the shares of oil 
and gas giants to the control of the state, including•

; Empresa Petrolera Chaco SA, controlled by Amoco Bolivia Nil & Gas ABW

; Andina SA, controlled by Repsol 5PFW

; Transredes SA, controlled by Shell Gas Latin America BV and Ashmore Energy LLCW

; Petrobrás Bolivia Re’naciõn SA, controlled by PetrobrasW and

; Compa€Ka LogKstica de Hidrocarburos Boliviana SA, controlled by Niltanking GmbH, 
Gra€a y Montero Petrolera SA.

; This Supreme Decree was denominated :Heroes of the Chacoj, remembering those 
who fought in the Chaco ?ar fought between Bolivia and Paraguay between 1‘32 
and 1‘3J over the most important hydrocarbons region in Bolivia.

; Nn 31 Nctober 2006,
2

 the Huanuni Mining Center operated by Englandjs Allied Deals 
PLC was nationalised as a result of a series of the tragic confrontations held on J 
and 6 Nctober 2006 among the different mining sectors who claimed the exploitation 
rights of the referred mining property.

; Nn 8 February 2008,
3

 the government reversed to the domain of the state the 
Metallurgical Complex of Vinto, which was under the control of Swiss company 
Glencore International AG.

; Nn 1 May 2009,
4

 the acquisition of a maOority shareholding interest (J0 per cent 
plus one share) in Empresa Petrolera Chaco SA and Transredes - Transporte de 
Hidrocarburos SA was consolidated in favour of the State of Bolivia.

; Nn 1 May 2009,
J

 the acquisition of the total share package of Niltanking GmbH, Gra€a 
y Montero Petrolera SA in Compa€Ka LogKstica de Hidrocarburos Boliviana SA - CLHB 
was established.

; Nn 1 May 2009,
6

 the Bolivian government seized and expropriated ETI Euro Telecom 
International YVjs investments in Boliviajs largest telecommunications corporation, 
Entel SA.

; Nn 2 7une 2009,
8

 100 per cent of the shareholding package of Shell Gas Latin America 
BV and Ashmore Energy LLC in oil and gas transportation corporation, Transredes SA 
was reverted and nationalised.

; Nn 23 7anuary 200‘,
9

 100 per cent of the shareholding interests of Amoco Bolivia Nil 
& Gas AB in Empresa Petrolera Chaco SA were reverted to state domain.

; Nn 1 May 200‘,
‘

 the government declared the reversion of the entire share package 
of Air BP Bolivia SA, BPjs Oet fuel investments in Bolivian airports.

;
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Nn 1 May 2010,
10

 the government seized all the shares of GDF Suez, Carlson Dividend 
Facility SA, The Bolivian Generating Group LLC (BGG) and Rurelec PLC in electrical 
power generators Corani SA, Vallehermoso SA and Guaracachi SA.

; Nn  1  May  2010,
11

 the  Vinto-Antimony  Plant,  operated  by  Swedish  Glencore 
International AG was nationalised back to state domain.

; Finally, on 1 May 2012,
12

 the state nationalised all the shares of Red Eléctrica 
Internacional SA in electrical carrier Transportadora de Electricidad SA.

It is important to point out that all :nationalisingj Supreme Decrees were dictated in a 
recurring manner every year on 1 May when International Labor Day is celebrated, with a 
few exceptions, such as the nationalisation of Empresa Petrolera Chaco SA, which occurred 
on 23 7anuary 200‘, Oust two days prior to the public national referendum that eventually 
approved the current Bolivian Consitution.

From a Ouridical perspective, the Bolivian nationalisation process not only created a negative 
and unfavourable scenario for foreign investments in our country, but in turn triggered a 
series of international arbitration processes commenced by foreign investors who saw 
themselves affected by such process. Faced with this situation, the State of Bolivia adopted 
several defence mechanisms that included the denunciation of the ?ashington ConventionW 
denunciation or renegotiation of bilateral investment treaties (BITs)W the creation of the 
Ministry of Legal Defense of the stateW crystallised subsequently in the attorney general of 
the stateW and the adoption of an open and amicable negotiation strategy to reach out of 
court economic compensations and thus avoiding international investment arbitrations that 
could conclude with important economic sanctions against the state.

As mentioned above, in light of the expropriation or nationalisation measures assumed 
by the government of President Morales, the State of Bolivia saw itself entwined within a 
series of international investment arbitrations served under the norms of the ]nited Yations 
Commission on International Trade Law (]YCITRAL), and the rules of the International 
Centre for  Settlement of  Investment Disputes (ICSID).  Based on the foregoing,  and 
considering that - under the eyes of the Bolivian government - ICSID awards permanently 
favoured the interests of private investors, on 2 May 2008, the State of Bolivia took the 
’rst safeguard measure by denouncing the ?ashington Convention, the same which was 
effective six months thereafter, taking legal effect on 3 Yovember 2008.

From our perspective, Boliviajs decision to unilaterally step aside from the ?ashington 
Convention was incongruent with the terms of the 22 BITs, whereby Bolivia recognised ICSID 
as a valid dispute resolution mechanism and forum. Nn this matter, the Bolivian government 
announced that it would individually denounce or, as the case may be, renegotiate the 
existing BITs in order to adapt them to the terms of the current Bolivian Constitution. 
According to the government, denunciations or treaty renegotiations would be subOect to the 
following parameters•

; protection of all Bolivian nationalsW

; equilibrium between public and private interestsW and

; preference to those investors who are willing to contribute to the economic and social 
development of the region.
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The government of Bolivia has announced that individual renegotiations of BITs will 
commence during the last quarter of 2012.

The attorney general of the state is another defence mechanism created by the government 
of President Morales. Established for the purpose of promoting, defending and overseeing 
the interests of the State of Bolivia in any litigious or contentious matter where these may 
be compromised or affected, the attorney general of the state replaced the existing Bolivian 
Ministry of Legal Defense. The attorney general is legally empowered•

; to Oudicially and extraOudicially defend the interests of the state, assuming its Ouridical 
representation and intervening in all Oudicial, extraOudicial or administrative actions, 
and speci’cally in all matters of involving foreign investments, human rights and the 
environmentW and

; to coordinate actions Oointly with the Ministry of Foreign Affairs, for the legal defence 
of the state before international organisms and within processes resulting from 
foreign relations.

Since its creation, the attorney general has been promoting amicable settlements with 
investors affected by the Bolivian nationalisation process. As of the current date, several 
cases have been successfully settled pursuant to governmentjs negotiation strategy•

; Nn 16 September and 1 Nctober 2009,
13

 the Bolivian government agreed economic 
compensations with Shell Gas Latin America and Ashmore Energy LLC for their 
expropriated investments in Transredes SA.

; Nn ‘ September 2010,
14

 the now-extinct Ministry of Legal Defense executed 
an economic settlement with the shareholders of CLHB Compa€Ka LogKstica de 
Hidrocarburos Boliviana SA.

; Nn 3 Yovember 2010,
1J

 the Ministry of Legal Defense and the Ministry of Public 
?orks and Services were granted authorisation to execute a transactional agreement 
with ETI Euro Telecom International YV, in order to settle the arbitration process 
initiated by the latter due to the nationalisation of its share package in Entel SA.

; Nn 29 September 2011,
16

 the minister of hydrocarbons and the president of the 
Bolivian Yational Electricity Corporation (EYDE) were duly authorised to execute a 
transactional settlement with Inversiones Ecoenergy SA and Carlson Divided Facility 
SA for their expropriated investments in nationalised electrical generator CNRAYI SA.

; Nn 2‘ February 2012,
18

 the minister of hydrocarbons and the president of the Bolivian 
Hydrocarbons Corporation (5PFB) were Oointly authorised to settle an economic 
compensation with the former shareholders of Air BP Bolivia SA.

Regarding Boliviajs nationalisation process outlined above, we are of the opinion that the 
legal consequences of Boliviajs denunciation of the ?ashington Convention are yet to 
surface. Nnly time will con’rm whether this action triggered a Ourisdictional shield for the 
state or, if on the contrary, its provisions served as legal guarantee for all those investments 
that were executed before denunciation was made effective.

Independently of the above, the government will have a very diQcult task in successfully 
implementing its strategy to denounce or renegotiate BITs or both. ?e believe contracting 
countries may be reluctant to renegotiate agreement terms until  the government of 
Bolivia provides legal certainty that foreign investments will be respected. Renegotiating 
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bilateral investment instruments would not serve any purpose if one of the parties were to 
continuously con’scate and expropriate foreign investments in its territory.

The creation of the attorney general of the state, although positive from a legislative point of 
view, may turn ineffective due to its restricted faculties and attributions. Yotwithstanding that 
he is vested with legal authority to assume Ouridical representation in all Oudicial, extraOudicial 
or administrative actions brought up against the State of Bolivia, the attorney general does 
not have enough power to settle or execute any type of binding transactional agreement 
with third parties. The fact that all economic settlements (involving international arbitrations) 
have been authorised by speci’c Supreme Decrees signed by the president and his cabinet 
of ministers clearly demonstrates that the attorney general, thus far, is a ’gure that lacks 
decision-making authority.

However, it is fair to mention that the attorney general has played an important role in 
implementing the governmentjs open and amicable negotiation strategy to procure out 
court economic compensations with affected foreign investors. ]nder this context, although 
Boliviajs strategy has been fairly successful thus far, the government still faces several 
material arbitration claims, some of which will most likely be settled by any arbitration 
tribunal due to their nature and amounts involved.

Finally, it is absolutely clear that foreign investments paid the highest toll of the Bolivian 
nationalisation process. ]nfortunately, despite its extraordinary potential, Bolivia has not 
been able to take advantage of the current economic bonanza of high-priced commodities 
such as minerals, coffee, natural gas, forestry and so on. The government has announced 
new foreign investments for the last quarter of 2012, however, until investors are granted 
legal certainty and expropriating measures are discontinued, new foreign capital is unlikely 
and investments will continue to decrease in detriment to the Bolivian economy and 
development.
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Brazil
Pedro Soares kaciel and Carlo de Lima Verona
Veirano Advogados

2012 has been particularly good for the practice of commercial arbitration in Brazil. The 
increase of investment in infrastructure due to the 2014 Soccer ?orld Cup and the 2016 
Nlympic Games, as well as the new bulk of incentives planned by the Brazilian government for 
the private sector to invest in concessions for ports, railways, airports and roads,

1
 provides 

great expectations for 2013.

In 2012 we saw•

; the passing of new legislation extending the possibility of introducing arbitration 
clauses in defence contracts under the auspices of the Brazilian Public Private 
Partnership LawW

; the passing of a Court Resolution settling the Brazilian Superior Court of 7usticejs 
(ST7) position on the binding effects of arbitration clauses introduced in contracts 
executed before the Brazilian Arbitration Law entered into effectW and

; the entering into effect of the new arbitration rules of the Arbitration and Mediation 
Centre of the Brazil-Canada Chamber of Commerce (CCBC), the oldest and busiest 
arbitration institution in the country.

Nn a less positive note, a panel of three 7ustices of the S…o Paulo Court of Appeals has, 
by maOority vote and with a very interesting dissenting opinion by 7ustice Lazzarini, stayed 
an arbitration under the rules of the Insurance and Reinsurance Arbitration Society (ARIAS), 
in London. The decision has had some repercussion within the international arbitration 
community. In this chapter we will show that the outcome of the decision is not as bad as it 
has been pictured by some. The case gained notoriety in Brazil and abroad as the 7iraujs Dam 
case, since the dispute arises out of the discussion of the liability of the insurance companies 
hired to indemnify losses and damages suffered by construction contractors facing losses 
with riots and strikes that occurred in the construction of the dam for the hydroelectric plant 
of 7irau, in the Amazon.

?e conclude our chapter with the news that Senator Renan Calheiros has ’led a request for 
the creation of a commission of scholars to discuss a new arbitration bill. The commission 
will be chaired by ST7 7ustice Luis Felipe Salom…o and will, in a period of 190 days, conduct 
public hearings for the collection and assembly of suggestions for a reform to the current 
Brazilian Arbitration Law. ?e also discuss possible new trends in the practice of arbitration in 
Brazil as some commercial and infrastructure contracts related to the 2016 Nlympic Games 
have included in their texts a dispute resolution clause submitting future claims to the Court 
of Arbitration for Sports (CAS).

2012 so far
 Legislation
 5ederal Iaw ko/ 12/984á2012, Arbitration in .efense ’ontracts
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Federal Law Yo. 12.J‘9ñ2012, enacted on 22 March 2012, authorised the use of the 
public-private partnership regime for the development of goods and systems of military 
defence. The public-private partnership institute, established by Federal Law 11.08‘ñ2004, is 
considered a partnership between the public authorities and the private sector, with the goal 
of planning, ’nancing, building and operating proOects of infrastructure normally provided by 
the government through regular public contracts, such as public concessions.

2

The Brazilian legislation expressly authorises the use of arbitration for public-private 
partnership contracts,

3
 provided that the arbitration has its seat in Brazil and Portuguese 

as the governing language.

The expansion on the use of arbitration for matters involving the public administration is a 
tendency in Brazil.

4
 A few examples can be quoted in this sense, such as•

; the law on the concession and permission of public services (Law 9.‘98ñ1‘‘J), which 
considers the arbitration clause as an essential clause of the concession contractW

; the Petroleum Law (Law Yo. ‘.489ñ1‘‘8), which authorises the use of arbitration for 
contracts involving concession for the exploitation of oilW and

; the law that regulates the organisation of telecommunication services (Law Yo. 
‘.482ñ1‘‘8), which authorises disputes involving interconnecting networks to be 
resolved by arbitration.

Hence, the authorisation for the use of arbitration regarding contracts involving military 
defence comes to reinforce a tendency already in force in Brazil.

J

’ourt Resolution ko/ U49

Nn 29 7une 2012, the Superior Court of 7ustice enacted Court Resolution Yo. 49J,
6

 
which establishes that :the Brazilian Arbitration Law is applicable to contracts that have an 
arbitration agreement, even if the contract was entered into before the law took effect.j

Court Resolution Yo. 49J settles the dispute on the effects of the Brazilian Arbitration Law 
(BAL) to contracts entered into before its enactment. The effects of the law have been 
much debated by the case law and scholarsj opinions.

8
 Some scholars argued that only 

the procedural provisions of the BAL would be immediately applicable.
9

 Nn the other hand, 
the Superior Court of 7ustice had already issued contradictory Oudgments supporting the 
applicability of the BAL for contracts entered into before the law took effect,

‘
 as well as 

denying the applicability of the BAL for such contracts.
10

Court Resolution Yo. 49J consolidates the position that the Brazilian Arbitration Law is 
applicable to all arbitration clauses inserted into contracts executed before the enactment 
of such act in 1‘‘6. The direct consequence of such resolution is more predictability to the 
arbitration users on the courtsj interpretation of the law.
kew ’’N’ Arbitration Rules 2012

The reöection of the consolidation of the practice of arbitration is that arbitration centres 
all over the world have been modifying their rules in order to adapt to the recent trends in 
arbitration. This has been seen nationally and internationally.

The China International Economic and Trade Arbitration Commission (CIETAC) enacted new 
rules that entered into force in March 2012. The International Court of Arbitration of the 
International Chamber of Commerce (ICC), by its turn, also enacted new rules that took effect 
in 7anuary 2012.
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Following the example of these international institutions, the CCBC enacted new rules 
that entered into force in 7anuary 2012 (CBBC 2012). These rules broadened the duty of 
disclosure of the arbitrator in comparison to the previous rules. The CBBC 2012 rules now 
also have an express provision authorising arbitrators to grant partial awards, formalising a 
practice that had long been accepted and adopted by the maOority of arbitrators in Brazil.

The granting of interim measures is also more detailed in the new text. Yew article 
9.1 provides that the Arbitral Tribunal can determine interim, coercive

11
 and anticipatory 

measures.
12

 Allowing the arbitral tribunal to grant all sorts of interim measures is in perfect 
alignment with the current Ourisprudence of the ST7.

13

Finally it is worth mentioning that the CCBC 2012 rules establish a new method for 
calculating the arbitratorsj fees and costs of the arbitration. According to the new rules, the 
arbitratorsj fees are not based only on the hours worked by the arbitrator, but for disputes 
above 8,J00,001 reais the calculation is done by a combination of a ’xed value and a 
percentage of the value in dispute.

14

The relevance of the new arbitration rules enacted by the CCBC can be easily explained by 
the statistics relating to arbitral cases ’led in the past three years before that institution• in 
2010, 49 cases were startedW in 2011, that number increased to 63 casesW and by August 
2012 there were already 43 cases ongoing.

1J
 The CCBC is the busiest arbitration centre in 

Brazil and the new rules currently in place are a relevant step to attract more cases to the 
centre, mostly those of international nature.

Court precedent
 The Hirauxs .am case

Nn 1‘ April 2012, a panel of three 7ustices of the S…o Paulo Court of Appeals issued a 
Oudgment by maOority vote and with a declaration of dissenting vote by 7ustice Alexandre 
Lazzarini, staying insurance companies from entertaining an arbitration in London before the 
ARIAS. This anti-arbitration Oudgment has been seen by many as a setback in the practice of 
arbitration in Brazil.

The facts of the case are as follows• in 2011, a workersj riot on the worksite of the 7iraujs 
Dam caused serious delays and signi’cant material damages to the construction of a 
hydroelectric plant at the Madeira River in the Amazon. The civil contractors called upon 
insurance companies to indemnify their losses. The insurance companies contracted by the 
consortium responsible for the building of the plant refused to pay for the damages, claiming 
that the workersj riots had political grounds and therefore were not covered by the insurance 
policy.

A dispute between the civil contractors and the insurance companies started in order 
to de’ne who would be responsible for paying for the damages suffered. The insurance 
companies started an arbitration in London, before ARIAS, while the contractors ’led for a 
Oudicial claim in Brazil.

The civil contractors further ’led a request for interim measures for the stay of the arbitration 
in London. The construction companies argued that the insurance contract, entered into in 
Brazil, did not provide for an arbitration agreement. They also claimed that only the insurance 
policy had an arbitration agreement, which, in turn, was null, void, inoperative or incapable of 
being performed under the provisions of paragraph 2 to article 4 of the Brazilian Arbitration 
Law.
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Paragraph 2 to article 4 of the Brazilian Arbitration Law provides that, in adhesion contracts,-16
 the arbitration agreements have to be properly öagged and highlighted in order to avoid 

any possible misinterpretation or wrongful inducement of the adhering party. In other words, 
the adhering party has to express clear consent to arbitrate otherwise the clause may be 
found null and void.

Another argument presented by the construction companies was that the ARIAS had been 
founded by the insurance companies, which would lead to a biased decision.

In December 2011, the insurance companies ’led a claim before the English Oudiciary, 
the [ueenjs Bench Division, requesting an anti-suit inOunction preventing the construction 
companies from taking any actions before the Brazilian Oudiciary. The [ueenjs Bench Division 
granted the insurances companiesj request ordering the Brazilian contractor to immediately 
cease their actions in Brazil at the risk of imprisonment. Cooke 7, from the [ueenjs Bench 
Division, held that, in this case, the proper law of the arbitration agreement was English Law, 
and therefore that the restrictions imposed by the Brazilian law for arbitration agreements 
inserted in adhesion contracts did not apply to this case. The English Court of Appeals agreed 
with Cooke 7 in that the arbitration agreement was governed by English Law.

18
 The Brazilian 

construction companies did not follow the English Oudgejs order.

The S…o Paulo Court of Appeals, by its turn, granted an interim relief in favour of the 
construction companies, aQrming Ourisdiction to hear the dispute and ordering the insurance 
companies to stay the arbitral proceedings in London. Nn 1‘ April 2012, the S…o Paulo Court 
of Appeals imposed a ’ne of 400,000 reais per day, in the event the insurance companies 
insisted not to comply with the order.

The S…o Paulo Court of Appeals followed the argument put forward by the construction 
companies aQrming that the insurance contract had the nature of an adhesion contract and 
that, therefore, the arbitration agreement was null and void. The court also mentioned article 
44 of the Susep Directive 2J6ñ2004, which expressly determines that arbitration clauses 
inserted on insurance contracts must be written in bold type, contain the signature of the 
insured on a separate document or on the arbitration clause, and contain the information 
that the arbitration agreement was voluntarily agreed by the insured.

In light of the purported illegality of the arbitration clause, the S…o Paulo Court of Appeals 
determined that, in cases in which it is evident that the arbitration agreement is null and void, 
the Oudiciary has power to determine whether the arbitration agreement is valid. According to 
the court, such situation would Oustify an exception to the *ompetenz-*ompetenz principle, 
since the arbitration award would eventually be annulled by the Brazilian Oudiciary. The 
S…o Paulo Court of Appeals further ordered the insurance companies to drop the arbitral 
proceeding before the ARIAS, in London immediately.

As mentioned before, however, the decision of the S…o Paulo Court of Appeals was granted 
by a maOority vote. 7ustice Alexandre Lazzarini issued a very well-reasoned and sound 
dissenting vote where he pondered that the insurance contracts in debate were no ordinary 
consumer related insurance contracts. For 7ustice Lazzarini, the complex nature of the civil 
works in 7irau, and thus the complex nature of the insurance policies retained, singled out 
these contracts from the general standard nature of adhesion contracts applied to insurance 
policies.
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For Lazzarini, the complex nature of the insurance contracts assures that the arbitral tribunal 
be constituted under the rules of ARIAS to decide on its Ourisdiction and under the auspices 
of the *ompetenz-*ompetenz principle, and without the interference of either the Brazilian 
or English 7udiciary.

The  decision  mentioned  above  is  of  high  importance  for  understand  in  which  line 
the case law in Brazil will consolidate regarding two themes• the requirements for an 
arbitration clause inserted in an insurance policy to be validW and the interpretation of the 
*ompetenz-*ompetenz principle in Brazil.

The ’rst issue relates to whether an insurance policy, irrespective of the complexity of the 
underlying transaction it insures, may automatically be considered an adhesion contract, and 
what the requirements must be for including an arbitration clause on such contract.

?e share 7ustice Lazzarinijs view that in this case the insurance contract cannot be 
considered as an adhesion contract. The contractual relationship in question was balanced, 
having both parties negotiate the terms and conditions of the insurance policy.

The  second  relevant  issue  dealt  by  the  court  relates  to  the  interpretation  of  the 
*ompetenz-*ompetenz principle. In our opinion, the Oudgment as rendered by the S…o Paulo 
Court of Appeals constitutes not only a violation to the principle but an infringement to 
section 20 of the Brazilian Arbitration Act, which expressly forbids parallel interference of 
local courts in international arbitrations.

19

?hat to expect in 2013
 A Yew Arbitration Law

Nn 2‘ August 2012, the Brazilian Senate created a special commission for the reform of 
the Brazilian Arbitration Law. Senator Renan Calheiros, responsible for ’ling the request for 
the creation of the special commission, grounded his plea on the argument that arbitration 
has reached a massive success in Brazil and that the current statute, now in its 16th year 
of existence, must be updated. According to Senator Calheiros, most of the success of 
arbitration is due to the massive waive of foreign direct investment received by the country 
in the last decades.

ST7 7ustice Felipe Salom…o will chair the special commission, the goal of which is to adapt 
the text of the law to the international business environment.

The current statutes were drafted in the early 1‘‘0s under the coordination of scholars Pedro 
Batista Martins, Selma Lemes and Carlos Alberto Carmona and were highly inöuenced by 
the Model Law, the Yew 5ork Convention and the Spanish Arbitration Act of 1‘99. In many 
ways the authors of the bill that later became Law ‘308ñ‘6 admit that the :ideal textj had to 
make room for the :possible textj to be published.

Although the ideal of a new statute is very welcome by practitioners in general, it is important 
for the international business and the arbitration community in particular to keep an open 
eye on how the discussions of the new text evolve.

Nne thing, however, that can be said from the outset, is that the senate chose a very 
competent person to chair the committee.
Arbitration and sports infrastructure

?ith the proximity of the 2014 Soccer ?orld Cup and the 2016 Nlympic Games, the need for 
investment in sports infrastructure is continuously increasing.
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Nne potential trend emerging in our daily practice is the inclusion of arbitration clauses 
submitting disputes to the Court of Arbitration for Sports (CAS) on contracts regarding 
sports infrastructure.

The CAS is an arbitration chamber specialised in sports-related disputes, and authorised 
to  pronounce  binding  decisions  on  the  adOudication  of  conöicts  related  to  sports 
organisations.

1‘
 The CAS deals with disputes directly or indirectly linked to sport, which can 

be of either a commercial or disciplinary nature.
20

 The most common commercial disputes 
submitted to the CAS are related to corporate sponsorship, merchandising, agency contracts 
and transfers of professional sports players between teams.

21

Therefore, the execution of contracts related to sports infrastructure with a CAS arbitration 
clause can be considered a new trend. Nne reöection of this is that the CAS has never 
issued any award related to disputes concerning contracts providing for the outsourcing of 
IT services related to the Games, construction of arenas or commercial contracts for the 
rendering of services related to the events.

There is no prohibition in accordance with the 2012 CAS code in submitting disputes 
related to infrastructure or commercial-related issues to the CAS, as long as the contract 
is somehow linked to sports-related issues.
Conclusion

In 2012 we again saw a steady increase in the use of commercial arbitration as an alternative 
means to solving complex international and domestic disputes in Brazil. There is no doubt 
that, for some time now, arbitration has been embraced as the main alternative for solving 
complex commercial and infrastructure disputes in Brazil or related to Brazilian parties.

The Brazilian 7udiciary has been playing a very important role in supporting the use of 
arbitration in the country, and decisions such as the 7iraujs Dam case should be construed 
as Oust an indication that there is still some room for improvement in terms of solving issues 
related to the arbitrability of disputes in the country or on a cross-border basis. This is no 
different in any arbitration-friendly Ourisdiction.

2013 will be a very promising year as congress and the civil society in general are being 
instigated to sit together and work out a new bill improving the text of the arbitration law 
already in place. There are plenty of reasons to be optimistic about arbitration in Brazil in the 
next 12 months.
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ARBITRAL MURISDICTION IN CANADA: RECENT DECISIONS
Nverview

Any consideration of arbitral Ourisdiction in Canada must proceed within the governing 
legislative framework. Legislation in each Canadian province and territory, as well as federal 
legislation, directs how and when the parties may seek the assistance of local courts 
on matters of arbitral Ourisdiction in both domestic and international arbitrations. The 
legislation governing domestic arbitrations is similar in each Ourisdiction. Each province 
and territory has also adopted legislation for international commercial arbitrations that 
incorporates the Model Law on International Commercial Arbitration adopted by the ]nited 
Yations Commission on International Trade Law on 21 7une 1‘9J (the Model Law). The 
federal government has incorporated the Model Law, with some slight modi’cations, for all 
domestic and international arbitrations under federal Ourisdiction.

1
 Broad adherence to the 

Model Law provides a signi’cant degree of predictability to parties arbitrating disputes in 
Canada.

As arbitration becomes an increasingly popular means of resolving commercial disputes, 
Canadian Courts are often called upon to adOudicate issues of arbitral Ourisdiction. This 
chapter will begin by providing a brief overview of the historical Canadian approach to 
arbitral Ourisdiction, followed by a discussion of several recent court decisions from across 
the country that address speci’c aspects of arbitral Ourisdiction in a commercial arbitration 
context. The current state of Canadian law in this respect is commented upon in the 
conclusion.
Arbitral Ourisdiction in Canada

Provincial, territorial and federal legislation concerning both international commercial 
arbitration  and  domestic  arbitration  seeks  to  safeguard  arbitral  Ourisdiction  from 
inappropriate Oudicial intervention. Consistent with the Model Law, each statute sets out 
certain limited circumstances where a local court may intervene in arbitral proceedings. 
These provisions have generally been interpreted narrowly and reöect a strong deference 
to the partiesj decision to arbitrate and to arbitrators acting within their Ourisdiction. De’ning 
the precise boundaries of that Ourisdiction can still present challenges, as some recent cases 
attest.

The  starting  point  for  Canadian  Courts  when  assessing  arbitral  Ourisdiction  is  the 
competence-competence principle, which states that arbitrators have the competence and 
power, in ’rst instance, to determine their own Ourisdiction. In the Seidel v TEL]S (Seidel)

2
 

decision - discussed at length by Fraser Milner Casgrain LLP in The Arbitration Review of the 
Americas 2012

3
 - both the maOority and minority decisions at the Supreme Court of Canada 

endorsed the competence-competence principle and an approach of deference to arbitral 
Ourisdiction. Seidel provides that challenges to the Ourisdiction of an arbitrator should ’rst be 
determined by that arbitrator. Yarrow exceptions to this rule exist only where the challenge 
to the arbitratorjs Ourisdiction involves a pure question of law or a question of mixed fact 
and law that requires only a :super’cial consideration of the documentary evidence in the 
recordj.

4

Two aspects of arbitral Ourisdiction recently considered by Canadian Courts warrant speci’c 
attention. The ’rst is the interaction between arbitral Ourisdiction and the role of domestic 
Courts. This issue has recently arisen in both pre-arbitration and post-arbitration contexts. 
At the pre-arbitration stage, the question was when and on what grounds a local Court is 
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to determine whether to stay a legal action in favour of an agreement to arbitrate. This was 
addressed in Shaw Satellite GP v Pieckenhagen (Shaw).

J
 Post-arbitration, in ]nited Mexican 

States v Cargill Inc (Cargill),
6

 the Nntario Court of Appeal addressed the appropriate standard 
of review when a local Court is being asked to set aside a portion of an award from an 
international arbitral tribunal. A second aspect of arbitral Ourisdiction recently considered is 
the extent of arbitral Ourisdiction over entities not party to the arbitration agreement. This 
question arose where a party sought an interim inOunctive remedy from an arbitrator that 
would apply against third parties in Farah v Sauvageau Holdings Inc (Farah),

8
 and when the 

terms of an arbitral award would impact the legal rights of non-parties, in M7S Recycling Inc 
v Shane Homes Ltd (M7S).

9

Arbitral Ourisdiction and the courts
Ghaw Gatellite JP v PiecLenhaSen

This case involved a dispute between Shaw Satellite GP (Shaw), a licensed television 
broadcaster,  and  23  individuals  and  companies  who  were  allegedly  involved  in 
receiving encrypted television programming from Shaw under false pretences and then 
retransmitting that programming fraudulently, contrary to agreements and in violation of 
the Radiocommunciation Act.

‘
 The encrypted programming was allegedly received under 

nine standardised Residential Agreements, six of which were held by false names or aliases. 
It was claimed that programming was received under a Residential Agreement and then 
retransmitted by the defendants throughout multi-unit residential complexes through an 
unauthorised satellite master antennae television system (SMATV System), contrary to the 
Residential Agreement. The same arrangement was allegedly being used to obtain and 
retransmit programming from another broadcaster, Bell ExpressVu, who had commenced 
separate litigation against some of the same parties.

10
 The Residential Agreements required 

that any claim or dispute :arising out of or relating toj the Residential Agreement or services 
provided thereunder be referred to a sole arbitrator.

11

Shaw  commenced  an  action  in  the  Nntario  Superior  Court  of  7ustice  against  all 
23  defendants  claiming  breaches  of  the  Residential  Agreements,  fraud,  fraudulent 
misrepresentation and contravention of the Radiocommunication Act.

12
 Soon after, the 23 

defendants moved under section 8(1) of Nntariojs Arbitration Act
13

 to stay Shawjs action 
based on the agreement to arbitrate in the Residential Agreement. Section 8(1) of the Nntario 
Arbitration Act is directory in nature and reads•

8. (1) If a party to an arbitration agreement commences a proceeding in 
respect of a matter to be submitted to arbitration under the agreement, the 
court in which the proceeding is commenced shall, on the motion of another 
party to the arbitration agreement, stay the proceeding.

14

The defendants urged that the Residential Agreements and the competence-competence 
principle required an arbitrator to decide the issue of Ourisdiction in the ’rst instance, and 
the court should not consider the issue of arbitral Ourisdiction until an arbitrator had ’rst 
done so. Yotably, only a few of the 23 defendants were even alleged to be proper parties 
to a Residential Agreement and the defendants expressly reserved the right to deny the 
Ourisdiction of an arbitrator to determine the dispute.

1J

The defendantsj application requesting that the matter be stayed was reOected. 7ustice Perell 
of the Nntario Superior Court of 7ustice gave three separate grounds for refusing a stay. First, 
the defendants applied to stay court proceedings under section 8(1) of the Arbitration Act 
under which only :another party to the arbitration agreementj may apply, yet all defendants 
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denied being bound by such an agreement. In effect, the defendants were seeking arbitration 
but at the same time refusing to admit they were subOect to the arbitration agreement. 7ustice 
Perell held that neither section 8(1) of the Arbitration Act nor the competence-competence 
principle was engaged. The applicant defendants had not shown (and in fact speci’cally 
denied) they were parties to an arbitration agreement. ?ithout that fact established, no 
grounds for a stay could exist under statute or otherwise.

16

Second, if section 8(1) of the Arbitration Act and the competence-competence principle 
were engaged, 7ustice Perell held that the case fell within the speci’c exceptions to the 
competence-competence principle recognised in Seidel. Based on the view that the pith and 
substance of the dispute (fraud, fraudulent misrepresentation, conversion and breaches of 
the Radiocommunciation Act) did not depend on the Residential Agreements containing 
the arbitration clause, 7ustice Perell reasoned that the Residential Agreements and the 
arbitration clause therein were only :factual backgroundj to the real issues in dispute.

18
 Thus 

only a :super’cial consideration of the evidencej was necessary in order to rule on arbitral 
Ourisdiction and it was appropriate for the Court to determine the application according to 
Seidel.

Third, even if the Seidel exceptions to the competence-competence principle did not apply, 
eQciency favoured a continuation of the dispute through litigation rather than arbitration. 
Interests of eQciency underlie section 8(J) of the Arbitration Act, which provides•

8(J) The court may stay the proceeding with respect to the matters dealt with 
in the arbitration agreement and allow it to continue with respect to other 
matters if it ’nds that,

; (a) the agreement deals with only some of the matters in respect of 
which the proceeding was commencedW and

; (b) it is reasonable to separate the matters dealt with in the agreement 
from the other matters.

19

Courts have interpreted this provision to allow partial stays of proceedings or to refuse such 
stays altogether even where an arbitration agreement clearly applies to part of a dispute.-1‘

 7ustice Perell refused to grant a stay based on this provision. Allowing claims against 
those defendants who had signed the Residential Agreement or otherwise attorned to the 
Ourisdiction of an arbitrator to proceed by way of arbitration while the remaining claims 
(including similar claims in litigation by Bell ExpressVu) proceeded before the Court would 
result in an unnecessary multiplicity of proceedings.

20

The defendants appealed 7ustice Perelljs decision to the Nntario Court of Appeal. The Court 
of Appeal upheld 7ustice Perell on his ’rst and third grounds for refusing a stay. Nn the ’rst 
ground, the Court of Appeal stated an applicant looking to invoke a stay under section 8(1) 
must at least indicate to the Court that they are a party to and agree to be bound by the 
arbitration agreement.

21
 ?hile this ’nding alone was suQcient to dispose of the appeal, 

the Court of Appeal also aQrmed the alternate ground that based on section 8(J) of the 
Arbitration Act a stay of the Court proceedings should be refused on grounds of eQciency 
even if section 8(1) of that Act and the underlying competence-competence principle were 
engaged.

22

Yotably, the Nntario Court of Appeal did not take the opportunity to comment and provide 
guidance on 7ustice Perelljs second ground for refusing a stay. The interpretation and 
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application of the reasoning in Seidel will almost certainly be at issue in future cases 
and it  is  unfortunate that the appeal  in Shaw did not yield further guidance on the 
point. Another important question left outstanding in Shaw is the impact of Shawjs claim 
that the Residential Agreement and the arbitration clauses therein were void as being 
obtained through fraud.

23
 Does such a pleading effectively preclude application of the 

competence-competence principle as it relates to arbitral OurisdictionU How and in what 
forum should arbitral Ourisdiction in such a case be determinedU These issues remain 
uncertain.

?e note that the defendants in the Shaw case have recently sought leave to appeal the 
Nntario Court of Appeal decision to the Supreme Court of Canada. A decision on that leave 
application remains pending as of September 2012.
Knited Meéican Gtates v ’arSill ync

The Nntario Court of Appeal has also recently addressed the Courtjs ability to intervene in an 
award rendered by an arbitral tribunal in an international arbitration under article 34 of the 
Model Law. A unanimous decision of the Court of Appeal in Cargill

24
 (leave to appeal the 

decision to the Supreme Court of Canada was denied)
2J

 held that the standard of review on 
a true question of arbitral Ourisdiction is one of correctness while strongly endorsing a narrow 
approach to what constitutes such a question. The Court stressed that when reviewing an 
international arbitral award on a question of Ourisdiction a Court should assess only whether 
the tribunal was correct in that the decision rendered was within the scope of the submission 
to arbitrationW the Court should not incidentally delve into matters that go to the merits of the 
dispute.

26

This case involved an arbitration initiated by Cargill Inc against Mexico under the Yorth 
American Free Trade Agreement between the Government of Canada, the Government 
of Mexico and the Government of the ]nited States (YAFTA).

28
 Cargill alleged certain 

measures taken by Mexico were in breach of various provisions of YAFTA and caused 
damage to Cargilljs investment in the Mexican high-fructose corn syrup (HFCS) industry. 
As a result of these measures, Cargilljs wholly owned Mexican subsidiary had to close its 
HFCS distribution centre and several of Cargilljs American HFCS production plants had to 
close.

29
 The arbitration proceeded before the International Centre for the Settlement of 

Investment Disputes (Additional Facility) and addressed damages :by reason of or arising out 
ofj a YAFTA breach.

2‘
 In a decision released on 19 September 200‘, the tribunal awarded 

damages to Cargill in the amount of ]S“88,32‘,240, representing ]S“36,166,99J for lost 
sales and costs incurred in relation to Cargilljs investment in its wholly-owned Mexican 
subsidiary and ]S“41,162,3JJ for loss suffered by Cargilljs production plants in the ]nited 
States due to lost sales to the Mexican subsidiary.

30
 At the arbitration hearing, Mexico 

challenged the Ourisdiction of the tribunal to award the latter set of :upstreamj damages 
claiming they were outside of the tribunaljs Ourisdiction. The tribunal held that under the 
:broad and inclusivej de’nition of an investment under YAFTA, and the facts of this case, 
it did have Ourisdiction to award the :upstreamj damages.

31

Mexico brought proceedings in Nntario to set aside the award, requesting the Court 
substitute the tribunaljs award of damages with an award for only the ’rst portion of 
Cargilljs damages, the ]S“36,166,99J.

32
 As both Mexico and Cargill agreed that the :place 

of arbitrationj would be Toronto in the Province of Nntario,
33

 the competent court for 
these proceedings, pursuant to Nntariojs International Commercial Arbitration Act

34
 (which 

incorporates the Model Law), was the Nntario Superior Court of 7ustice.
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Mexicojs submission for setting aside this portion of the damages award was grounded in 
article 34(2)(a)(iii) of the Model Law, which reads in relevant part•(2) An arbitral award may 
be set aside by the court speci’ed in article 6 only if•

; (a) the party making the application furnishes proof that•

...
; (iii) the award deals with a dispute not contemplated by or not falling within the terms 

of the submission to arbitration, or contains decisions on matters beyond the scope 
of the submission to arbitration, provided that, if the decisions on matters submitted 
to arbitration can be separated from those not so submitted, only that part of the 
award which contains decisions on matters not submitted to arbitration may be set 
aside...

The Nntario Superior Court of 7ustice considered the proper standard of review to determine 
whether the tribunal exceeded its Ourisdiction was reasonableness.

3J
 In assessing whether 

the tribunal reasonably considered it had Ourisdiction to make the impugned award, the 
Court embarked on a review of certain YAFTA provisions along with the tribunaljs reasoning 
and interpretation of other YAFTA tribunal decisions.

36
 ]ltimately the Court found that the 

tribunaljs decision to award the :upstreamj damages was reasonable, and dismissed the 
application.

38

Mexico appealed to the Nntario Court of Appeal. That court dismissed Mexicojs appeal, 
but offered strikingly different reasons from the court below. The Court of Appeal framed 
the issue before it as :whether, and on what standard of reviewj the award should be 
set aside :on the basis that it deals with a dispute not contemplated by or not falling 
within the terms of the submission to arbitration, or contains decisions on matters beyond 
the scope of the submission to arbitrationj.

39
 The Court of Appeal held that the proper 

standard of review for such questions of pure arbitral Ourisdiction was correctness and not 
reasonableness as had been suggested by the court below. The Court of Appeal was careful, 
however, to communicate that such a ’nding does not give the courts a broad scope of 
intervention in international arbitrations. Instead, courts are expected to intervene only in rare 
circumstances. Yoting the tendency for matters of true substantive challenge to be cloaked 
as Ourisdictional issues, and for substantive considerations to inöuence considerations of 
Ourisdiction, the Court added the following important commentary•

...Courts are warned to limit themselves in the strictest terms to intervene 
only rarely in decisions made by consensual, expert, international arbitration 
tribunals, including on issues of Ourisdiction. In my view, the principle underlying 
the concept of a :powerful presumptionj is that courts will intervene rarely 
because their intervention is limited to true Ourisdiction errors.

...courts are to be circumspect in their approach to determining whether an 
error alleged under Article 34(2)(a)(iii) properly falls within that provision and 
is a true question of Ourisdiction. They are obliged to take a narrow view of the 
extent of any such question. And when they do identify such an issue, they are 
to carefully limit the issue they address to ensure that they do not, advertently 
or inadvertently, stray into the merits of the question that was decided by the 
tribunal.

3‘

Canada Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/canada?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS  RETURN TO SUkkAR.

The Court of Appeal stated that the ’rst purpose of the reviewing court is to identify and 
narrowly de’ne any true question of Ourisdiction. The proper approach is to ask the following 
three questions•

; ?hat was the issue that the tribunal decidedU

; ?as that issue within the submission to arbitrationU

; Is there anything in YAFTA that precluded the tribunal from making the awardU
40

In Cargill, the submission to arbitration was for :loss or damage by reason of, or arising out 
ofj the YAFTA breach.

41
 The Court of Appeal recognised that the tribunal had to ’nd facts, 

apply those facts to the de’nitions and determine whether the :upstreamj damages met that 
criteria.

42
 The narrow issue for the Court of Appeal was :whether the tribunal was correct in 

its determination that it had Ourisdiction to decide the scope of damages suffered by Cargill 
by applying the criteria set out in the relevant articles of Chapter 11j.

43
 ?hether Cargilljs 

:upstreamj damages actually met the YAFTA criteria was seen as :a quintessential question 
for the expertise of the tribunal, rather than an issue of Ourisdictionj.

44
 In other words, the 

tribunal clearly had Ourisdiction to consider the scope of damages suffered by Cargill by 
applying the relevant YAFTA criteria and did so. Having properly assumed that Ourisdiction, 
the reasonableness of the tribunaljs decision is not subOect to Court review.

As Cargill concerned the application of a Model Law provision de’ning when Courts may 
intervene on Ourisdictional grounds, the Court of Appealjs assessment is of signi’cance in all 
Canadian Ourisdictions. In light of Cargill, those seeking a Canadian place of arbitration for 
an international dispute should have con’dence the Courts will allow substantial deference 
to the arbitrator or arbitrators and will take a very narrow view as to what comprises a 
Ourisdictional issue. In any challenge to a decision of an international arbitral tribunal on 
Ourisdictional grounds under article 34 of the Model Law, the Court will only look at whether 
the consideration of the issue was properly within the Ourisdiction of the tribunal and will 
not under that guise seek to assess or evaluate the reasonableness or correctness of the 
decision.
Arbitral Ourisdiction over third parties
5arah v GauvaSeau óoldinSs ync

In Farah v Sauvageau Holdings Inc (Farah)
4J

 the Nntario Superior Court of 7ustice held 
that the Nntario Arbitration Act

46
 did not confer Ourisdiction upon an arbitrator to grant an 

inOunction enOoining non-parties from dealing with property owned by or obtained from the 
parties. This dispute involved the sale of a collection agency, Collection Systems Canada 
Corp (CSC), from Mr Farah to Sauvageau Holdings Inc (Sauvageau). A dispute arose shortly 
after the sale when Sauvageau alleged the share purchase agreement contained several 
false representations about, inter alia, the nature of CSCjs clients, value of assets, liabilities 
and pro’tability.

48
 After legal action was commenced, the parties agreed to proceed through 

arbitration and appointed an arbitrator.
49

 Suspicious of further property sales and ’nancial 
transfers, Sauvageau appeared before the arbitrator, ex-parte and without notice to Mr Farah, 
and obtained a Mareva-type inOunction to restrain any dealings involving the property of Mr 
Farah and his wife. The inOunction purported to apply to servants and agents of Mr Farah 
and his wife as well as to banks, ’nancial institutions and all persons with notice of the 
inOunction.

4‘
 The arbitrator denied the application by Mr Farah and his wife to set aside the 

inOunction.
J0
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Mr Farah and his wife then applied to the Nntario Superior Court of 7ustice, under the 
Nntario Arbitration Act, for an order setting aside the arbitratorjs inOunction claiming the 
inOunction exceeded arbitral Ourisdiction by binding non-parties. The Court ’rst emphasised 
that an arbitrator, unlike a Court, has no inherent Ourisdiction, and obtains Ourisdiction and 
authority only from the contractual or statutory provisions appointing it.

J1
 Thus arbitral 

Ourisdiction on a particular subOect matter must be found within that agreement or applicable 
statutory provision. The Court reOected the Sauvageau argument that the Nntario Arbitration 
Act granted the arbitrator the powers of a Superior Court to issue a Mareva inOunction binding 
non-parties to the arbitration. Legislation does not empower arbitrators to :grant Mareva 
inOunctions or for that matter to appoint receivers, grant Anton Pillar orders, or grant Yorwich 
ordersj which may require third parties to act.

J2
 Further, it was explained that arbitrators 

do not require powers to issue orders binding third parties because the Arbitration Act 
incorporates a process whereby the Courtjs Ourisdiction may aid arbitration in this respect 
when necessary. In particular, section 6 of the Arbitration Act permits the Court to assist 
in the conduct of arbitrations for the purpose of preventing unequal or unfair treatment, 
and section 9 speci’cally recognises the Courtjs Ourisdiction to make inOunctive orders in 
arbitrations for the detention, inspection or preservation of property.

The Court similarly reOected Sauvageaujs contention that the agreement to arbitrate, which 
directed the arbitration proceed in accordance with the ADR Chambers Arbitration Rules,-J3

 provided for such orders over third parties. ADR Chambers is a Canadian organisation 
of dispute resolution professionals, comprised of experienced lawyers and retired Oudges, 
that offers dispute resolution services for both national disputes in Canada and international 
disputes.

J4
 It has published its own set of rules to assist parties in planning for arbitration. 

Rule 11 of the ADR Chambers Rules states that the arbitrator :may order whatever 
interim measures it deems necessary, including inOunctive reliefj.

JJ
 The Court held the 

ADR Chambers Rules adopted by the parties to govern the arbitration process represented 
nothing more than a private agreement between the parties to follow a speci’c process. 
Such a private contractual arrangement did not and could not confer on the arbitrator 
Ourisdiction over third parties.

J6
 The arbitrator was found to have exceeded his Ourisdiction 

in granting the Mareva inOunction.
J8

The Farah decision is consistent with the bulk of other Canadian authorities in strongly 
reOecting any type of arbitral Ourisdiction over non-parties. It is important to note, however, that 
parties are not categorically barred from obtaining relief against non-parties by choosing to 
pursue arbitration. In order to ensure that parties achieve effective Oustice through arbitration, 
Canadian legislation generally provides that the parties to an arbitration can seek the courtjs 
assistance in obtaining interim inOunctive relief or other preservation orders notwithstanding 
that these might affect non-parties to the arbitration. Canadian Courts have been and should 
continue to be willing to exercise their inherent and statutory Ourisdiction to assist the 
arbitration process in these respects where a need for such is demonstrated.
MHG RecYclinS ync v Ghane óomes Itd

In M7S Recycling Inc v Shane Homes Ltd,
J9

 the Alberta Court of Appeal also recently 
considered arbitral Ourisdiction in relation to third parties. In this case, M7S Recycling Inc 
(M7S), a waste-management company, entered into a Purchase Agreement to buy-out 
the shares of several entities in M7S, including Shane Homes Limited (Shane), and two 
other home builders (collectively, the Builders Group). ]nder the Purchase Agreement, the 
members of the Builders Group promised they would continue to provide M7S with a certain 
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amount of waste for removal and pay M7S fees for such. The Purchase Agreement also 
directed that any disputes be resolved by way of arbitration under Albertajs Arbitration Act.

J‘

A dispute eventually arose as to whether one of the members of the Builders Group, Shane, 
was meeting its ongoing waste-removal obligations to M7S. In light of the dispute, M7S paid 
the balance it owed to the Builders Group on the Purchase Agreement into a trust account. 
M7S then initiated arbitration proceedings against Shane for failing to provide the speci’ed 
volume of waste under the Purchase Agreement. Shane counterclaimed for its share of the 
balance owing for shares under the Purchase Agreement, which comprised roughly 2J per 
cent of the funds M7S paid into trust.

60

The arbitrator found that Shane had breached the Purchase Agreement and M7S was entitled 
to damages :in an amount to be assessedj.

61
 The parties were unable to agree on damages, 

and a Supplementary Award from the arbitrator on the matter limited M7Sjs remedy to a 
release from all of its further payment obligations to all of the Builder Group under the 
Purchase Agreement, and also directed a return to M7S of all share purchase funds in trust.-62

 It is important to note that roughly 8J per cent of the share purchase funds paid into 
trust by M7S were to pay the other two members of the Builders Group• non-parties to the 
arbitration that had not breached the Purchase Agreement.

M7S applied to the Alberta Court of [ueenjs Bench under section 4J(1) of the Arbitration Act 
to set aside the award, inter alia, on the basis that it contained a decision on a matter (the 
entitlement of the other members of the Builders Group to funds in trust) beyond the scope 
of the agreement to arbitrate. The Court held that while the arbitrator may have exceeded 
his Ourisdiction in this respect, such excess of Ourisdiction was of no ultimate impact as the 
arbitral award was not binding on the other members of the Builders Group.

63
 The other 

members of the Builders Group could presumably claim separately against M7S for amounts 
owed under the Purchase Agreement. The Court dismissed the M7S application because the 
agreement to arbitrate between M7S and Shane expressly stated any arbitral decision would 
be :’nal and bindingj and there was :no right of appealj.

64

M7S applied for leave to appeal this decision to the Court of Appeal. Granting leave, 7ustice 
NjBrien noted that while deference is ordinarily owed to an arbitrator it does not follow that 
such deference is owed where the arbitrator has exceeded their Ourisdiction, particularly in 
purporting to affect the rights of a non-party by an award.

6J

The Alberta Court of Appeal granted M7Sjs appeal, ’nding that the arbitrator exceeded his 
Ourisdiction in releasing M7S from making any share purchase payments to the Builders 
Group even though only Shane was a party to the arbitration. The entitlements of the 
other members of the Builders Group to be paid for their shares was not submitted for 
determination and the decision that M7S did not have to provide further payment to these 
other parties went beyond the scope of the arbitration agreement.

66

The Court of Appealjs treatment of the attempted prohibition against appeals from 
arbitration in the Purchase Agreement also deserves mention.  The Court of Appeal 
con’rmed that it is not possible under Alberta legislation for an arbitration agreement to 
exclude residual Court Ourisdiction to set aside an arbitral award for want of Ourisdiction under 
the Arbitration Act. Section 3 of the Arbitration Act speci’cally prevents the parties from 
contracting out of the Courtjs Ourisdiction in this regard. In any event, the Court stated the :no 
appealsj clause in the arbitration agreement should not be interpreted as an agreement to 
accept an award beyond the scope of the agreement to arbitrate.

68
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The Court of Appeal considered that the situation in M7S was one where the Ourisdictional 
errors within the award could be corrected by the arbitrator with appropriate direction from 
the Court.

69
 The matter was remitted to the arbitrator to render an award in accordance with 

the Courtjs directions on the scope of his Ourisdiction.
6‘

Conclusion

There continues to be a clear and strong commitment by Canadian legislatures and courts 
to ensure that, absent exceptional circumstances, agreements to arbitrate are honoured and 
that arbitral Ourisdiction is maintained without Oudicial intrusion. ?hile the general approach 
of deference and respect for the competence-competence principle are well established, 
the precise limits of arbitral Ourisdiction continue to be the subOect of dispute and Oudicial 
commentary as the cases reviewed above attest.

Recent Canadian case law reinforces the historical approach of deference to arbitration 
and demonstrates that Canadian Courts will strive to ensure only true issues of arbitral 
Ourisdiction attract Oudicial scrutiny. The Cargill case seems to be a particularly good example 
of this narrow approach to de’ning reviewable issues of arbitral Ourisdiction. The Shaw case 
presents an example of the type of exceptional or unusual circumstances that may oust an 
apparent agreement by the parties to arbitrate a dispute in favour of Oudicial Ourisdiction.

Nne limiting principle of arbitral Ourisdiction that Canadian Courts have strongly endorsed 
is the absence of arbitral Ourisdiction over non-parties to the arbitration. In both the Farah 
and M7S cases, Canadian Courts set aside arbitral awards on this basis. ?hile Courts 
have been strict on protecting the rights and interests of non-parties, it is notable that 
Canadian arbitration legislation generally provides for the Courts with inherent Ourisdiction 
over non-parties to affect interim relief in arbitrations. Given the above, parties to arbitration 
in Canada are well advised to carefully consider the potential interests of non-parties when 
choosing to seek arbitration as well as when seeking speci’c awards and remedies within 
the arbitration process.
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NATIONAL AND INTERNATIONAL ARBITRATION IN ECUADOR
Constitution of the Republic of Ecuador

The text of the new Constitution of the Republic of Ecuador (the Constitution)
1

 was published 
in the NQcial Register in Nctober of 2009 after it was approved in a referendum on September 
29 of that year. The text is the result of several months of work by the Yational Constituent 
Assembly convened to that effect. Nne of the areas in the Constitution that includes maOor 
reforms with reference to methods for alternative dispute resolution pertains to the Oudiciary 
and to the administration of Oustice. The Constitution expressly recognises those methods 
- arbitration among them.

2
 By virtue of this recognition, arbitration of all kinds, of any origin 

and between all manner of entities and persons is deemed valid in Ecuador subOect to the 
requirements set forth in the Constitution and secondary laws,

3
 all of which will be discussed 

in this paper.
International conventions

According to Ecuadorjs legal system, international law is subordinated to the Constitution 
and prevails over and above any other domestic laws,

4
 except with respect to human rights 

where international instruments may prevail over the Constitution if they stipulate more 
favourable rights to persons.

J

?ith regard to international arbitration, Ecuador adopted the main international instruments 
on this subOect quite early•

; the 1‘29 Havana Convention on Private International LawW
6

; the 1‘J9 ]nited Yations Convention on Recognition and Enforcement of Foreign 
Arbitral Awards (the Yew 5ork Convention)W

8

; the 1‘66 International Convention on Settlement of Investment Disputes between 
States and Yationals of other States (the ?ashington Convention)

9
 - recently 

denouncedW
‘

; the 1‘8J Inter-American Convention on International Commercial Arbitration (the 
Panama Convention)W

10
 and

; the 1‘8‘ Inter-American Convention on Extraterritorial Validity of Foreign 7udgments 
and Arbitral Awards.

11

Arbitration and mediation law• guidelines for applicability

Arbitration in Ecuador is regulated by the Arbitration and Mediation Law of 1‘‘8 (AML).
12

 
The Law proposes a dualist regime comprising rules governing local arbitration in detail and 
a few - albeit determinant - rules on international arbitration. Additionally, pursuant to the 
AML, other bodies of law such as the Code of Civil Procedure (CCP), the Nrganic Code for the 
7udiciary (NC7) and the Civil Code

13
 may be supplementary to it, provided that arbitration is 

conducted at law.
14

?ith regard to international arbitration, article 42 of the AML categorically provides the 
following•

International arbitration shall be regulated by treaties, conventions, protocols 
and other acts of international law signed and rati’ed by Ecuador. Every 
natural or Ouridical person, public or private with no restrictions whatsoever 
is at liberty, directly or by reference to an arbitration regulation, to stipulate 
everything concerning the arbitration proceeding, including its establishment, 
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discussions, language, applicable legislation, Ourisdiction and seat of the 
arbitration panel which may be in Ecuador or in a foreign country. /Emphasis 
added._

The above norm sets forth the principle of  preeminence of  the free will  in  matters 
of international arbitration on the basis of which everything relating to the arbitration 
proceeding can be freely agreed by the parties resulting in important consequences, such 
as•

; the parties may elect any norms to conduct an ad-hoc as well as a regulated 
arbitration proceeding. As a result, this attribution would mean that, in principle, the 
procedural norms for international arbitration chosen by the parties would not clash 
with local law unless they infringe norms pertaining to the public policy - not clearly 
de’ned in Ecuador. Despite this lack of de’nition, we consider that norms such as 
those relating to the due process - to be speci’ed below - would be included in this 
categoryW

; AML provisions for local proceedings are not necessarily applicable to international 
arbitration, except restrictedly to the assumptions set forth in this paperW

; Ecuador does not have a law on international  arbitration that might limit  the 
prerogatives of article 42 of the AML with respect to the arbitration proceedingW and

; substantive non-procedural provisions in the AML could be important and applicable 
to international arbitration in certain circumstances.

It is therefore necessary to outline such assumptions wherein Ecuadorian law could be 
applicable to international arbitration. In principle, local law is important when it operates as 
lex arbitri, namely, when it is the law of the place where the arbitration is conducted. Lex arbitri 
is fundamental for certain questions that could arise before, during and after arbitration, 
especially provisions that might be deemed imperative or pertaining to the public policy. 
Although not intending to provide a restrictive list of such questions, it is clear that the rules 
comprised in Ecuadorean law might include at least the following aspects•

; creation and effects of the arbitration agreementW

; subOective and obOective arbitrationW

; recusation and excuse of the arbitratorsW

; *ompetenz-*ompetenz principleW

; rules on the due processW

; preventive measuresW

; Oudicial assistanceW

; formalities for issuing the arbitral awardW

; actions and recourses against the awardW and

; Ourisdiction of the courts.

International commercial arbitration• de’nition and scope

The AML does not have any explicit de’nition for international arbitration. It only mentions 
the requirements for a proceeding to be considered as such. Article 41 sets forth two kinds 
of requirements• one is subOective and another is obOective. In the former case, the parties 
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must establish in their agreement that arbitration will be international. In our opinion, this 
agreement does not have to be speci’c because the mere adoption of regulations or other 
set of rules regarding international arbitration ought to be interpreted as the partiesj positive 
decision that arbitration must be international. In the latter case, it is necessary that the 
dispute be included at least within one of the following assumptions•

; if at the time of execution of the arbitration agreement the parties are domiciled in 
different statesW

; if the place where a substantial portion of the obligations is to be performed or to 
which the issue under litigation is most closely related is situated outside the state in 
which at least one of the parties is domiciledW or

; if the issue being litigated relates to an international trade operation susceptible to 
compromise and not affecting or impairing national or collective interests.

1J

Characterising an arbitration proceeding as international is vitally important because by 
virtue thereof the parties may accede to the preeminence of the free-will principle set forth 
in the AML and mentioned in the preceding section as well as to international instruments 
regarding this issue executed and rati’ed by Ecuador.
Constitutional control of arbitration

Subsequent to the 2009 Constitution, a debate commenced in Ecuador on the possibility 
for Oudicial intervention in arbitration beyond the exceptional cases set out in the Arbitration 
and Mediation Law. In particular, the Constitution establishes the extraordinary action for 
protection.

16
 This is a constitutional motion to revise ’nal Oudgments where constitutional 

rights have been infringed. In other words, the constitutional motion is admissible against 
’nal decisions, thus endangering the res Oudicata effect that characterises arbitral awards.

It should be noted that the Constitutional Court has not yet resolved any of the actions for 
protection brought so far (directly against arbitral awards). There are arguments buttressing 
each side.

18
 The Constitutional Court has rendered rulings

19
 in arbitration related aspects 

that have so far been favourable for the development of arbitration in Ecuador, but there is 
a high risk that this court could start using constitutional protection to affect arbitration in 
Ecuador.
International arbitration and foreign investment protection 

In the context of investment treaty arbitration, it must ’rst be noted that Ecuador has 
withdrawn from the ICSID Convention. The announcement was made in 7uly 200‘ and 
the withdrawal became effective 7anuary 2010.

1‘
 (For additional information on Ecuadorjs 

withdrawal from ICSID, please see the Ecuadorean chapter on international arbitration in 
2011 edition of The Arbitration Review of the Americas.) Although this notice from Ecuador 
does not affect the consents provided for in contracts with ICSID dispute resolution clauses 
in BITs executed by Ecuador,

20
 the message that Ecuador has sent to the world and to the 

parties to the ICSID Convention is clear• it does not like international arbitration.

Additionally, there is a strong political decision to withdraw from several bilateral investment 
treaties through which Ecuador gives its consent to international arbitration.

21

Actually, the Constitutional Court has issued a series of decisions declaring that the dispute 
settlement provision of bilateral investment

22
 (BITs) are unconstitutional (ie, the Ecuador-]* 

and Ecuador-Germany BITs and others). This is done as part of a maOor scheme to withdraw 
from those treaties because they are considered to be the illegitimate cession or waiver 
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of sovereign powersW namely, the power of Ecuadorean courts to exercise their Ourisdiction 
within the territory of Ecuador.

The Constitutional Court has issued the aforementioned decisions based on article 422 of 
the 2009 Constitution, which establishes in the relevant part•

It shall not be possible to enter into international treaties or instruments in 
which the Ecuadorean State waives sovereign Ourisdiction to international 
arbitration venues in contractual or commercial disputes between the State 
and private individuals or corporations.

The Constitutional Court does not seem to consider that article 422 establishes a prohibition 
to enter into new treatiesW and such a prohibition is related to treaties in which Ecuador 
waives sovereignty in contractual and commercial disputes. Therefore, in our opinion, current 
treaties are not against the 2009 Constitution because the prohibition is for future treaties 
and does not apply to existing onesW and the prohibition refers to contractual and commercial 
disputes, while the BITs are generally related to investment disputes within the independent 
and separate discipline of international investment law.

In order to withdraw from the BITs, the Constitutional Court is declaring that the BITs are 
unconstitutional because they contain provisions that provide for international arbitration for 
the settlement of investment disputes with foreign investors, disregarding the Ourisdiction of 
the domestic court system.

At the time of writing, the Yational Assembly International Law Committee has already 
issued internal reports suggesting the withdrawal of several BITs and has approved the 
withdrawal of a BIT executed with Finland.

It is important to say that, despite the fact that the Constitutional Court has approved the 
withdrawal of several BITs, the Yational Assembly has reOected the request of withdrawal of 
the BITs executed with China, the Yetherlands and Germany. This initiative has been stopped 
and Ecuador has not pursued to ’nish this aggressive process of withdrawal of several BITs, 
and all the main treaties executed with the ]nited States of America, ]nited *ingdom, Spain 
and France remain in force.

Ecuadorjs initiative to submit disputes with foreign investors arising from speci’c contracts 
to international arbitration under ]YCITRAL rules, having Santiago de Chile as the seat of 
arbitration remains unaltered. The attorney general has already approved this type or arbitral 
provision as required by the Constitution in several contracts.

Also, the recent Production Code approved by the government to reactivate the economy 
contains some interesting provisions on settlement of investment disputes. Article 28 of the 
approved Code establishes that conöicts that arise from an investment may be resolved 
through arbitration, but the arbitration clause must be included in an investment contract. 
The mandatory applicable law will be Ecuadorean and there is a mandatory mediation phase 
that needs to be exhausted before the arbitration commences. The arbitration agreement 
needs to meet some legal requirements in order to be valid, but it is quite evident that the 
government understands that there is a need for having disputes with foreign investors 
resolved through international arbitration. Special care will surely be needed when drafting 
these contracts.
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It is also worth mentioning that Ecuador is a party to the ?orld Trade Nrganization
23

 and 
more than once it has applied state-to-state arbitration as set forth in ?TN treaties.

24

Pending cases against Ecuador

Presently, as we have learned, Ecuador has 13 pending international arbitration cases 
pertaining to investment.

2J

Enforcement of international arbitral awards in Ecuador

Nn 1‘ August 1‘61, Ecuador rati’ed the Convention on the Recognition and Enforcement 
of Foreign Arbitral Awards, also known as the 1‘J9 Yew 5ork Convention (Y5C).

26
 At the 

time of rati’cation, Ecuador submitted the reservation on reciprocity as allowed by article 
1.3 of the Y5C.

28
 ?e still do not have any cases in Ecuador relating to enforcement of 

awards issued under the Y5C,
29

 however we have seen two cases of enforcement of private 
international commercial awards under the AML.

Nn 30 7anuary 1‘8J, the Inter-American Convention on International Commercial Arbitration, 
or Panama Convention (PC), entered into force and was rati’ed in 1‘89.

2‘
 It is a second tool 

for enforcing foreign arbitral awards. The PC was executed by the Nrganization of American 
States (NAS) member countries and, therefore, its application is limited to arbitral awards 
pronounced in one of the NAS member countries that entered into the PC.

30
 The PC applies 

to arbitral decisions resulting from disputes of a commercial character.
31

 Article 4 of the PC 
provides that recognition and enforcement of arbitral awards that meet the requirements 
and limitations of the Convention must be recognised in the same manner as national or 
foreign Oudgments are recognised and enforced.

32

Nn May 1‘92,
33

 the 1‘8‘ Inter-American Convention on Extraterritorial Validity of Foreign 
7udgments and Arbitral Awards, or the 1‘8‘ Montevideo Convention

34
 (MC), came into 

effect in Ecuador. In addition to the coverage provided by the MC to Oudgments and awards 
pertaining to other matters, it also applies to enforcement of foreign arbitral awards relating 
to commercial issues. The MC, Oust as in the PC, only applies to Oudgments and awards issued 
in NAS member countries. The MCjs intention is to cover Oudicial Oudgments and awards 
issued in civil, commercial or labour proceedings in one of the member states.

3J

As far as local norms are concerned, the LAM does not have a speci’c system for recognition 
and enforcement of foreign awards but, rather, it gives them the same treatment as the 
process for enforcing local Oudicial Oudgments passed in last instance. Article 42 of the LAM 
states that :awards issued in an international arbitration proceeding shall have the same 
effects and shall be enforced in the same manner as awards issued in a national arbitration 
proceedingj. According to article 32 of the LAM, that procedure for enforcing arbitral awards 
will be the same as for enforcing local Oudgments passed in last instanceW that is, through a 
Oudicial order. The LAM sets forth the Oudgejs duty to recognise and enforce foreign awards 
through a Oudicial order, without the possibility of applying any other procedure.

Therefore, we believe that the LAM provides a mechanism that is more expeditious and 
direct than those provided in international conventions, which can be applied to international 
arbitration awards in Ecuador.

The Oudicial order procedure is commenced by the Oudge who allows a very short period of 
time for the debtor to pay what is due or otherwise to designate property for attachment 
and subsequent auction. This proceeding does not admit any opposition from the debtor, 
while the Y5C does.

36
 For this reason, the LAM presents an alternative that could be more 

expeditious to enforce awards before the lex fori. According to the foregoing, it can be 
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argued that the exequatur procedure for enforcement of international arbitral awards is not 
necessary in Ecuador.

?hen analysing the law applicable to the enforcement of awards in Ecuador, a distinction 
should be drawn between awards rendered by ICSID tribunals and awards rendered by 
]YCITRAL or ICC tribunals.

Although Ecuador withdrew from the ICSID Convention effective in 7anuary 2010, there are 
still a few ICSID arbitrations ongoing and clauses in effect. Therefore, ICSID awards are 
binding and ’nal for the contracting parties. Furthermore, the enforcement process provided 
for in the ICSID Convention remains effective for those cases and treaties in which Ecuador 
has given consent prior to the notice of withdrawal effective since 7anuary 2010.

38

ICSID awards do not require an exequaturW that is, a Oudgment by a local court that a decision 
issued by a foreign Oudicial court or arbitration tribunal should be executed before local 
tribunals in order to be enforced because it does not contradict the Ecuadorean legal system. 
In other words, domestic courts are not entitled to review the awards rendered by ICSID 
tribunals, only to enforce them.

Hence,  the enforcement  of  an ICSID award in  Ecuador  will  be made as if  it  was a 
:’nal  Oudgment of  a court  in  that  statej.

39
 Yeedless to say,  an ICSID award entails 

crucial bene’ts for the investor• local courts are not empowered to revise the awardW 
consequently, enforcement of ICSID awards may be more expeditious than enforcement of 
other international awards.

As regards the ICSID Convention, articles J3 and J4 have speci’c provisions that make 
it a special and unique self-contained system. Many practitioners choose ICSID based on 
these provisions, which are one of the most relevant improvements of the ICSID Convention 
regarding other arbitral organs and procedures. These provisions mandate that ICSID awards 
may only be reviewed under the rules of the ICSID Convention• the parties recognise the 
award and any contracting state enforces the pecuniary obligations awarded as if they 
were res Oudicata from any domestic tribunal. If that is not the case and a domestic court 
(for public order or constitutional reasons) allows a review, the award may be enforced in 
any other contracting state of the ICSID Convention and such enforcement may not be 
opposed by Ecuador. In other words, the fact that there is a domestic procedure aimed at 
reviewing the award does not pre-empt any other contracting state or its Oudiciary to grant 
the enforcement.

3‘

Therefore, in Ecuador, an international award not protected by a speci’c treaty providing 
for its own enforcement mechanism (ie, the ICSID Convention) has to be enforced by 
applying the LAM and, thus, by ’ling the proper petition to the Oudiciary in an enforcement 
process,

40
 in which the merits of the arbitration cannot be discussed or revised unless they 

contravene public policy and due process, as set forth in the Code of Civil Procedure
41

 and 
the Yew 5ork and Panama Conventions.

42
 Nnce the international award has gone through 

the enforcement process without going through a review on the merits of the case, it is fully 
enforceable.

Since the current government took oQce, Ecuador has become one of the principal sponsors 
of an international political campaign that seeks to transform the current international 
dispute settlement for foreign investment disputes.

43
 Furthermore, Ecuador is in favour of a 

Latin American self-contained dispute settlement mechanism, which is still under analysis.
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In 2012, Ecuador has seen a growth in cases that are being litigated in several international 
forums. Maybe one of the most important cases is the interstate claim brought by Ecuador 
against the ]nited States of America seeking the interpretation of certain provision of the 
Ecuador-]S BIT. Also, 2012 will see the ICSID award in the claim brought by Nccidental 
Exploration and Production Company against Ecuador, the outcome of which will put the 
international arbitration system under scrutiny in Ecuador.

A favourable aspect is that Ecuador is still accepting all new contracts with foreign investors 
to international arbitration in Chile.

In the local arena, arbitrators and practitioners are still waiting for the developments as 
to whether there is room for a constitutional revision of local arbitral awards. A negative 
aspect is that the new president of the Provincial Court of [uito has issued several rulings 
annulling local arbitral awards applying broad constitutional theories - this against several 
good precedents that were issued by the past president of this court.

?e believe that these changes will lead arbitration and its users through complex and 
uncertain yet interesting times.
Yotes

1. NQcial Register Yo. 44‘, 20 Nctober 2009.

2. Article 1‘0, Constitution• :Arbitration, mediation and other alternative proceedings for 
dispute resolution are recognized. These proceedings shall be applied in accordance 
with the law on matters where, by reason of their nature, it is possible to compromisej.

3. It should be mentioned, however, that this recognition is not new since article 1‘1 
of the 1‘‘9 Constitution already included it with a similar languageW it is, in fact, 
rati’cation of an existing principle.

4. Article 42J, Constitution• :The hierarchical order for the application of norms shall 
be as follows• The Constitution, international treaties and conventions, organic 
laws, ordinary laws, regional rules and district ordinances, decrees and regulations, 
ordinances, agreements and resolutions, and other acts and decisions of the public 
powers.j

J. Article 418, Constitution• :International treaties rati’ed by Ecuador shall be subOect 
to the provisions of the Constitution. In the case of treaties and other international 
instruments on human rights, the principles pro human being, no restriction of 
rights, direct applicability and open clause established in the Constitution shall apply.j 
This principle has been developed further in article J of the Nrganic Code for the 
7udiciary, which states that• :The Oudges, administrative authorities and oQcials of the 
7udiciary shall directly apply constitutional norms and those set forth in international 
instruments on human rights if the latter are more favorable to those established in 
the Constitution, even if not expressly invoked by the parties.j Nrganic Code of the 
7udiciary, NQcial Register Supplement J44, ‘ March 200‘.

6. NQcial Register Supplement 1201, 20 August 1‘60.

8. NQcial Register 43, 2‘ December 1‘61. Ecuador rati’ed the Yew 5ork Convention 
resorting to the commercial and reciprocity reservations set out in article I(3).

9.
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NQcial Register 396, 3 March 1‘96. Yote that this Convention only pertains to 
disputes relating to investments between contracting states and nationals of other 
states, as speci’ed in its provisions.

‘. Nn 3 7une 200‘, the president of the Republic delivered a request to the Legislative 
and Auditing Committee of the Yational  Assembly asking it  to denounce the 
?ashington Convention, claiming that it infringes the interests of Ecuador and 
violates article 422 of the Constitution. The request was considered by the Yational 
Assembly on 12 7une 200‘. Subsequently, the president of the Republic issued 
Executive Decree Yo. 1923 on 2 7uly 200‘, where he resolved• :(1) To denounce and, 
therefore, to declare the termination of the Convention on Settlement of Investment 
Disputes ICSID %j Yotice of the denunciation was served to ICSID on 6 7uly 200‘.

10. NQcial Register 98J, 14 February 1‘‘2.

11. NQcial Register 1J3, 2J Yovember 200J.

12. NQcial Register 14J, 4 September 1‘‘8. Codi’cation was published in NQcial 
Register 418, 14 December 2006.

13. NQcial Register Supplement 46, 24 7une 200J.

14. Article 38,  AML• :The provisions of the Civil  Code,  Code of Civil  Procedure or 
Commercial Code and other related laws are supplementary and shall be applied on 
all matters not set forth in this Law, provided that arbitration at law is involved.j It is 
not possible to understand the obOectives of the lawmakerjs limitation because, in 
practice, supplementary norms also are - and should be - used in arbitration ex aequo 
et bono or in equity, especially if the 7udiciary intervenes during any stage.

1J. Article 41, AML. The terms :if susceptible to compromise and not affecting or 
impairing national or collective interestsj in the last assumption are the result of a 
hasty legal amendment in 200J within the context of international arbitration claims 
that the Ecuadorian State was beginning to confront at that time. There is no case law 
providing clarity for its application. See such amendment in Law Yo. 200J-49, NQcial 
Register J32, 2J February 200J.

16. Article ‘4, Constitution.

18. Accordingly, in 200‘ the Nrganic Code of the 7udiciary was enacted. The Code - 
which is also an organic law - provides that arbitration is part of the statejs bodies for 
the administration of Oustice and that arbitrators exercise Ourisdictional duties. Thus, 
awards can misguidedly be considered equal to Oudicial rulings. See Nrganic Code of 
the 7udiciary, article 18, which says• :/t_he administration of Oustice by the 7udiciary 
is a public service, /..._. Arbitration, mediation and other alternative dispute resolution 
mechanisms established in the law constitute a form of public service, Oust like the 
duties relating to Oustice exercised by the authorities of indigenous peoplesj.

19. In the Misle case, the Constitutional Court reviewed a decision taken by the Provincial 
Court regarding a nullity action of an arbitral award. In other words, the Court reviewed 
a pure Oudicial decision, but not the underlying arbitral award. See Constitutional Court 
of 7ustice, 7udgment 06-10-SEP-CC of 24 February 2010.

1‘. Please visit the ICSID webpage at ]RL• http•ññicsid.worldbank.orgñICSIDñ, search 
for the :Yews Releasesj section and access the post dated ‘ 7uly 200‘ titled 
:Denunciation of the ICSID Convention by Ecuadorj.
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20. See article 2J (1) of the ICSID Convention.

21. President Correajs speech to Congress on 10 August 200‘ contained a strong 
message against bilateral investment and commercial treaties. See a press article at• 
www.asambleanacional.gov.ecñ200‘091023Jñnoticiasñrotativoñdiscurso-del-pres
idente-de-la-republica-economista-rafael-correa.html.

22. See  the  article  by  Global  Arbitration  Review  at  the  following  ]RL• 
www.globalarbitrationreview.comñnewsñarticleñ29642ñecuador-champing-bitsñ.

23. Protocol of Adhesion to the ?TN, published in NQcial Register issue 9J2, dated 2‘ 
December 1‘‘J.

24. Ecuador has participated 1J times in the ?TN Dispute Resolution System• three 
times as claimant, three times as defendant and nine times as a third party. See 
www.wto.orgñspanishñthewtoísñcountriesísñecuadoirís.htmidisputes.

2J. Source• www.pge.gob.ecñesñpatrocinio-internacionalñarbitraOes-en-curso.html, last 
visit 22 August 2012.

26. Legislative Resolution published in NQcial Register issue 2‘3, dated 1‘ August 1‘61.

28. Id. The Legislative Resolution establishes that Ecuador :/r_ati’es the execution of the 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards, taking 
into account that Ecuador, on the basis of reciprocity, will apply such Convention to 
recognition and enforcement of arbitral awards pronounced in the territory of another 
contracting state only when such awards involve litigations arising from Ouridical 
relations deemed to be commercial by Ecuadorean law.j

29. The  ’nal  award  in  Nccidental  Exploration  and  Production  Company  v 
Ecuador  (also  known  as  N$5  1),  was  subOect  to  a  revision  process 
under  the  Y5C  in  London  (lex  arbitri).  However,  it  was  not  examined 
under  Ecuadorean  law  because  the  parties  reached  a  compromise.  Source• 
www.bittium-energy.comñcmsñcontentñviewñ6‘44ñ1ñ.

2‘. Supreme Decree Yo.  301‘,  published in NQcial  Register  issue 82‘,  dated 12 
December 1‘89.

30. See articles 8 and ‘.

31. Article 1 of the PC establishes that :an agreement between the parties whereby 
they undertake to submit to arbitral decision the differences arising or having 
arisen between them with relation to a commercial business is valid. The respective 
agreement shall be included in a written document signed by the parties or in 
an exchange of letters, telegrams or telex communicationsj. See also declaration 
included in the rati’cation instrument dated 6 August 1‘‘1, published in NQcial 
Register Yo. 82‘, dated 12 December 1‘‘1, related to state-owned entities.

32. Article 4 of the PC provides that :arbitral Oudgments or awards that cannot be 
challenged according to the law or applicable procedural rules shall have the force of 
res Oudicata. Their enforcement or recognition may be demanded in the same manner 
as Oudgments pronounced by national or foreign ordinary courts according to the 
procedural rules of the country where they are enforced and to what is established 
by international treaties in this respectj.

33. Executive Decree Yo. 9J3, published in the NQcial Register issue 240, dated 11 May 
1‘92.
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34. This convention was executed in Montevideo, ]ruguay, on 9 May 1‘8‘. Source• 
http•ññuntreaty.un.orgñuntsñ60001í120000ñ22ñ29ñ000433J‘.pdf.

3J. Article 1 of the MC establishes that :/t_his Convention shall apply to Oudicial Oudgments 
and arbitral awards issued in civil, commercial or labour proceedings in one of the 
member states unless at the time of rati’cation one of them has made an express 
reservation to limit it to Oudgments pertaining to convictions on equity matters. 
Likewise, any of them may declare, at the time of rati’cation, which it also applies 
to resolutions culminating the proceeding, those issued by authorities that exercise 
some Ourisdictional function, and to criminal sentences as regards indemnities of 
damages deriving from the offense. The rules of this Convention shall apply as 
regards arbitral awards on everything not set forth in the Inter-American Convention 
on International Commercial Arbitration executed in Panama on 7anuary 30, 1‘8J.j

36. See article J of the Y5C.

38. See articles 2J (1) and 82 of the ICISID Convention. See also supra note 12. 
Ecuador withdrew from the ICSID Convention on 87uly 200‘ and such withdrawal 
became effective six months later (7anuary 2010), as per the ICSID Convention. See 
http•ññicsid.worldbank.orgñICSIDñ.

39. Id.

3‘. Id.

40. Id.

41. See article 32 of the LAM. See also article 414 of the Code of Civil Procedure, 
codi’ed through Law Yo. 200J-010, published in NQcial Register issue 46, dated 
24 7une 200J, which states• :Foreign Oudgments shall be enforced if not contrary to 
Ecuadorean public law or any local law and if in keeping with international treaties and 
conventions as in force. In the absence of international treaties and conventions, in 
order for foreign Oudgments to be enforced not only shall they not contravene public 
law or Ecuadorjs local laws, but also the following shall be stated in the pertinent 
letters rogatory• a) that the Oudgment was passed as res Oudicata in accordance with 
the laws of the country where it was issuedW and b) that Oudgment was passed in 
relation to a personal action.j

42. See Michael Reisman et al, International Commercial Arbitration, ]niversity Casebook 
Series, Yew 5ork, 1‘‘8, at 6‘1.

43. See  press  article  at  the  following  ]RL• 
www.hoy.com.ecñnoticias-ecuadorñecuador-propondra-nuevo-sistema-de-arbitraO
e-durante-su-presidencia-en-unasur-3J8248.htm.
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Panama
Fernando Aued and Claudio De Castro
Arias, Fábrega & Fábrega

Panama is  no  stranger  to  arbitration.  It  has  been a  dispute  resolution  mechanism 
generally accepted in our country since the late 1‘80js. Moreover, Panama is a party 
to the Inter-American Convention on International Commercial Arbitration,

1
 the Yew 

5ork Convention on Recognition and Enforcement of Foreign Arbitral Awards,
2

 and the 
Convention on the Settlement of Investment Disputes between States and Yationals of other 
States.

3

In 1‘‘‘, Panama enacted its ’rst special act on arbitration, the Law Decree Yo. J of 1‘‘‘ on 
Arbitration, Mediation and Conciliation (the Arbitration Act),

4
 which remains the current law 

applicable to arbitration.

Since the enactment of the Arbitration Act, and especially between 2001 and 2003, the 
Panamanian Supreme Court issued a series of decisions that raised doubts as to the 
practicality of arbitration as a private dispute resolution mechanism in Panama.

However, the Panamanian approach towards arbitration took a positive change of direction 
in 2004 when the Panamanian Constitution was modi’ed to recognise arbitration as a 
valid system for the resolution of disputes separately from the Panamanian Courts, and to 
include the *ompetenz-*ompetenz principle in the Constitution. Also included expressly in 
the constitution was the capacity of the government to be a party in arbitration proceedings 
without the need for any further authorisation, provided that an arbitration clause is included 
in the contract to which the government is party. These amendments were perceived as 
a clear pro-arbitration message that Panama was sending to the international arbitration 
community.

Since then, the Supreme Court of 7ustice has played a relevant role in building arbitral 
Ourisprudence through its decisions, which at times may be controversial. Panamanian 
Supreme Court decisions are ’nal, binding and de’nitive when deciding constitutional issues 
or issues of legality of governmental administrative resolutions. They are persuasive and of 
:probable doctrinej when issued three or more times on a same issue and applied to the same 
or a similar series of fact, in civil and commercial matters.

The latest controversy raised by the Supreme Court of 7ustice in the Panamanian arbitration 
forum was caused by a decision rendered on ‘ 7une 2011 in the case of HEBE Corporation, 
SA (the Claimant) v Vent Vue, SA (the Defendant) and Innovaciones de Vidrios, SA (the Third 
Party).

J
 Here, the Supreme Court of 7ustice decided a special action for the protection of 

constitutional guarantees (writ of amparo) ’led by the Claimant against an Arbitral Tribunal.

The question faced by the Supreme Court of 7ustice in the HEBE case was whether or not 
the decision of an Arbitral Tribunal to abstain from hearing and deciding on claims brought 
through arbitration against the Third Party - assignee of certain credits of the Defendant - 
violated the Claimantjs constitutional guarantees.
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In a divided decision (six to three), the Supreme Court of 7ustice granted the writ of amparo 
and, as a result, the interim award of the Arbitral Tribunal was revoked. The Supreme Court 
of 7ustice concluded it was necessary that all the parties involved in the dispute, including 
the Third Party, appear and be brought into the arbitration proceedings in order to preserve 
the right to due process of law.

In this article, we will analyse the HEBE decision, as well as its potential effects regarding 
arbitration in Panama.
]nderstanding the HEBE decision
5actual bacLSround of the óENE decision 

In the HEBE case, the Claimant entered into a contract with the Defendant, for the supply 
and installation of construction materials for a building in Panama City (the Contract). The 
Contract included an arbitration clause for the resolution of all disputes arising out of or 
in connection with the Contract, requiring the parties to submit their request for arbitration 
pursuant to the rules of a Panamanian arbitration centre.

In this case, the Defendant had assigned a series of credits to the Third Party. The Claimant 
considered that such an assignment of credits constituted a fraudulent conveyance 
preOudicing its rights under the Contract and, pursuant to the arbitration clause, it submitted 
a request for arbitration against both the Defendant and the Third Party.

The Arbitral Tribunal concluded that the Third Party could not be Ooined as defendant in the 
arbitration as only an assignment of credits had taken place and not an assignment of the 
Contract that contained the arbitration clause. As a result, the Arbitral Tribunal found that 
it only had Ourisdiction to decide the claim against the Defendant, thus excluding the Third 
Party from the arbitration. The Arbitral Tribunal also stated that its decision did not result in 
a denial of Oustice, as the Claimant could always bring a claim against the Third Party before 
the ordinary courts.

The Claimant considered that this interim award of the Arbitral Tribunal violated its 
constitutional right of due process (debido proceso), as the Claimant argued that the action 
seeking to revoke the allegedly fraudulent assignment of credits required the submission of 
a claim against both the Defendant and the Third Party, and the arbitration clause prevented 
the Claimant from pursuing such action against the Defendant before the ordinary courts. 
The Claimant therefore submitted a writ of amparo (seeking protection of its constitutional 
guarantee of due process) before the Plenary of the Supreme Court of 7ustice.
IeSal content of the óENE decision

The HEBE decision deals mainly with two legal issues• the availability of writs of amparo 
against arbitral awards, and the necessary appearance of all parties in interest in the 
arbitration proceedings,  as a  means to extend the effects of  arbitration clauses to 
non-signatory third parties.
The availabilitY of writs of amparo aSainst arbitral awards

The writ of amparo is an independent action seeking protection against orders from the 
authorities or public servants that violate constitutional guarantees. In the context of ordinary 
Oudicial proceedings, an amparo is conceived as an extraordinary remedy to be accessed 
whenever all other ordinary available remedies have been used and decided.

The Panamanian courts have, on different occasions and with different results, discussed 
the issue of whether or not a decision from an Arbitral Tribunal should be the proper subOect 
of a writ of amparo, mainly because this action was conceived as a means to review 
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decisions issued by public servants. There has been much debate as to whether, in this 
context, arbitrators should be considered public servants.

In several 2010 decisions,
6

 the Plenary of the Supreme Court of 7ustice of Panama 
concluded that arbitrators and Arbitral Tribunals were not public servants, and therefore their 
decisions could not be subOect to writs of amparo. This position was further supported by 
the *ompetenz-*ompetenz principle, which prevents the courts from reviewing preliminary 
decisions of arbitrators (mainly as they relate to their capacity to decide the dispute), and the 
availability of the writ to set aside (or annul) the arbitration award, as a means to Oudicially 
control the ’nal arbitration award once the arbitration proceedings have concluded. In the 
HEBE decision, the Supreme Court of 7ustice has moved away from this criterion and 
admitted a writ of amparo against an interim award issued by an Arbitral Tribunal. ]nder the 
position set in the 2010 decisions, such writ of amparo would have been dismissed without 
entering into further consideration of the merits.

Thus, the HEBE decision has reignited the debate on the availability of writs of amparo 
against awards rendered by arbitrators and Arbitral Tribunals.
The necessarY appearance of all parties with interest in the arbitration proceedinSs as a 
means to eétend the effects of arbitration clauses to non-siSnatorY third parties 

The Arbitration  Act  does not  regulate  the  Ooinder  of  third  parties  to  the  arbitration 
proceedings. The traditional position of Arbitration Tribunals in Panama has been to only 
admit as parties to arbitration those who have entered into an arbitration agreement or 
who otherwise have clearly expressed their consent to arbitrate a dispute. This position has 
changed in recent times through the development and application by Arbitral Tribunals in 
Panama of the :principle of attractionj to the arbitration clause, which has gained relevance 
in the national arbitration forum.

Pursuant to the principle of attraction to the arbitration clause, it is possible to attract third 
parties that have not expressly consented to or executed an arbitration clause, but that 
are closely related or connected to the effects of the agreement or underlying transaction 
containing an arbitration clause. This is the case of a guarantor of obligations of a contract 
that contains an arbitration clause, claims against related companies, Ooint venture disputes 
and construction contract disputes involving contractors and sub-contractors.

The HEBE decision goes a step further in the development of this principle of attraction of 
third parties to arbitration, as in order to consider that the Third Party was bound to be heard 
in the arbitration, the Supreme Court of 7ustice applied a statute of the Panamanian Code 
of Civil Procedure, which provides that, for proceedings before the ordinary courts, parties 
that participate in the events or transactions leading to the dispute are to be incorporated as 
defendants.

The position of the Supreme Court of 7ustice of Panama regarding the Ooinder of a third party 
to the arbitration is summarised in the following extract of the HEBE decision•

The conöict has arisen by way of an alleged breach of contract by Vent Vue, 
SA /the Defendant_ regarding Hebe Corporation, SA /the Claimant_, and relates 
to the assignment of credit in favour of Innovaciones de Vidrios, SA /the Third 
Party_. Therefore, it is necessary that Innovaciones de Vidrios, SA /the Third 
Party_ appears in the arbitration proceedings in order to help in the resolution 
of this matter, as the award that will be issued could also affect its interests.

 As the alleged infringement arises because of the assignment, it is necessary 
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for both the assignor and the assignee to appear in the arbitration proceedings 
in order to elucidate the conöict and, pursuant to the constitutional guarantee 
of due process and the right to an effective defence, it is also necessary that 
the procedural opportunity to clarify the facts be given to the parties.

After these considerations, and quoting article 689 of the Code of Civil Procedure of 
Panama,

8
 the Supreme Court of 7ustice decided that•

This  court  must  grant  the  motion  for  the  protection  of  constitutional 
guarantees because it is necessary that all parties involved in the conöict 
appear in the proceedings especially to defend their rights, which can be 
affected by the award that will be granted by the Arbitral Tribunal.

From the excerpts of the HEBE decision, in considering that the Third Party was bound to 
the arbitration agreement, the Supreme Court of 7ustice took into consideration that•

; the alleged breach (the assignment of credits in fraud of the Claimantjs rights) of the 
contract containing the arbitration clause involved the participation of the Third PartyW

; the intervention of the Third Party would be necessary for a proper and complete 
resolution of the disputeW

; the award to be rendered by the Arbitral Tribunal could affect the interests of the Third 
PartyW

; a provision of the Code of Civil Procedure of Panama can be applied in support of an 
application to Ooin a third party to the arbitrationW and

; pursuant to the constitutional guarantee of due process and the right to an effective 
defence, it is also necessary that the procedural opportunity to clarify the facts be 
given to all the parties involved.

Potential legal consequences of the HEBE decision

The HEBE decision could have two relevant impacts on arbitration in Panama• it could 
become a source of reference in support of writs of amparo to be used as a means to restrict 
or impose limits to the principle of *ompetenz-*ompetenz, and it could create an additional 
argument favourable to claimants seeking to Ooin non-signatory third parties to arbitration 
proceedings.
The writ of amparo as a means of restrictinS or imposinS limits to the application of the 
zompeten7-zompeten7 principle

As we mentioned above, in its origins, the *ompetenz-*ompetenz principle was not always 
kindly treated by Panamanian Oudiciary. However, in 2004 the Panamanian legislative bodies 
decided to to send a pro-arbitration message to the international arbitration community by 
raising the *ompetenz-*ompetenz principle to constitutional level via an amendment to the 
Panamanian Constitution.

Thus, the Supreme Court of 7ustice in 2010 resolved as follows•

It  is  worth pointing out  that  the claim regarding the Arbitral  Tribunaljs 
Ourisdiction is an issue that must be raised before the Arbitral Tribunal itself, 
which pursuant to the principle of *ompetenz-*ompetenz should resolve this 
issue and decide for itself and in light of the arbitration agreement (Article 202 
of the Constitution), if it has Ourisdiction over the dispute, notwithstanding that 
this point can be reviewed later in the annulment proceedings.

9
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However, in the HEBE decision, by reviewing through an action for the protection of 
constitutional guarantees, an interim award of an Arbitral Tribunal regarding its own 
Ourisdiction, the Supreme Court of 7ustice of Panama denied the autonomous scope of the of 
the *ompetenz-*ompetenz principle in favour of the protection of constitutional guarantees.

The HEBE decision could serve as future reference for the submission of writs of amparo, 
not only to challenge the Ourisdiction of an Arbitral Tribunal, but also for challenging other 
interim awards that may be issued by Arbitral Tribunals within the course of the arbitration 
proceeding. If this were the case, it could cause signi’cant delays in the development of 
arbitration proceedings, given the considerable workload and restrictions of the Oudiciary.

It would be desirable for the Supreme Court of 7ustice of Panama to revisit this issue and 
to favour the position that arbitral awards are not subOect to writs of amparo. This would 
not mean that Arbitral Tribunals or arbitrators would be able to blindly violate Panamanian 
constitutional guarantees, but that Panamanian courts will only review these issues through 
the available annulment proceeding once a ’nal award has been rendered.
An additional arSument to bind third parties to arbitration aSreements

As a general rule, the decision to arbitrate a dispute stems from the autonomy of the will 
of the parties. Parties that have not expressly agreed to submit a dispute to arbitration 
should only be brought exceptionally to the arbitration proceedings. This could be the case 
when such parties have a strong connection to the matter subOect to arbitration and it could 
be inferred that this was the will of all the parties involved in the dispute. This seemed to 
be the reasoning behind the HEBE decision where although the Supreme Court of 7ustice 
acknowledges the material relevance of the principle of the autonomy of the will of the parties 
to submit a dispute to arbitration, it adopted a rather öexible approach for Ooining the Third 
Party to the arbitration. The Supreme Court of 7ustice did not go into detail as to why the Third 
Party needed to be brought as a party to the arbitration proceeding as it merely concluded 
that the participation of the Third Party in the allegedly fraudulent assignment was suQcient 
to bind it to the arbitration proceeding, and that such Third Party would, in any case, have an 
interest to participate in the arbitration proceeding in defence of its rights.

Finally, the application by the Supreme Court of 7ustice of a statute of the Panamanian Code 
of Civil Procedure, traditionally conceived for civil litigation before ordinary courts, to the 
resolution of a matter dealing with arbitration, may lead to a less stringent application of 
the principle of attraction of the arbitration clause. This reasoning may open the door for 
additional arguments, based on provisions applicable proceedings before ordinary courts, 
to attract third parties to arbitration.

The arbitration community in Panama looks forward to signs that would clarify whether or 
not the HEBE case will be an isolated case or a trendsetter that may result in litigants being 
able to limit the effects of the *ompetenz-*ompetenz principle, or to bind non-signatory third 
parties to arbitration agreements.

For the moment, the relevance of the HEBE decision regarding these issues remains to be 
seen.
Yotes

1. Law Yo. 11 of 23 Nctober 1‘8J.

2. Law Yo. J of 2J Nctober 1‘93.

3. Law Yo. 13 of 3 7anuary 1‘‘6.
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4. Law Decree Yo. J of 9 7uly 1‘‘‘.

J. Decision dated ‘ 7une 2011, issued by the Supreme Court of 7usticejs Plenary in the 
writ of amparo (motion for protection of constitutional guarantees) ’led by HEBE 
Corporation, SA against the minutes of the hearing of an Arbitral Tribunal dated 19 
Yovember 2010, in the arbitration proceedings ’led by HEBE Corporation, SA against 
Vent Vue, SA and Innovaciones De Vidrios, SA.

6. Decision of 24 August 2010, issued by the Plenary of the Supreme Court of 7ustice. 
?rit of amparo ’led by Las Brisas de Amador, SA against the decision of 4 February 
2010, issued by an Arbitral Tribunal in the proceedings ’led by Palliser Holdings, Inc. 
against Las Brisas de Amador, SAW decision of 13 August 2012, issued by the Plenary 
of the Supreme Court of 7ustice. ?rit of amparo ’led by Moisés David Mizrachi Russo 
against the decision of 4 February 2010, issued by an arbitrator in the proceedings 
’led by Palliser Victoire ]niversal, SA against Fernando Alvarez.

8. This  is  a  provision  applicable  to  Oudicial  proceedings,  and  not  to  arbitration 
proceedings,  which  provides  that  when  the  grounds  for  a  claim  are  acts  or 
transactions in which several persons have been involved or participated or that, by 
their nature or on account of a legal requirement, cannot be solved on the merits 
without all parties involved in such acts or transactions appearing in the proceedings, 
the claim must be directed against all those involved.

9. Decision of 24 August 2010, issued by the Plenary of the Supreme Court of 7ustice. 
?rit of amparo ’led by Las Brisas de Amador, SA against the decision of 4 February 
2010, issued by an Arbitral Tribunal in the proceedings ’led by Palliser Holdings, Inc 
against Las Brisas de Amador, SA.
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Summary

ARBITRATION AGREEkENTS IN CONTRACTS WITé TéE VENEZUELAN STATE AND ITS 
INSTRUkENTALITIES
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ARBITRATION AGREEkENTS IN CONTRACTS WITé TéE VENEZUELAN STATE AND ITS 
INSTRUkENTALITIES

Before 2009, public procurement in Venezuela was regulated by the Biddings Act (2001), 
which provided for the structure and requirements of the biddings procedures, Decree Yo. 
1418 on the General Conditions for the Contracting and Execution of ?orks (GCC), applicable 
only to ministries in a compulsory manner, and the Decree-Law for the Promotion of Private 
Investment ]nder Concessions Regime 1‘‘‘ (PPCR). In 2009, the Venezuelan President 
executed the Decree-Law on Public Procurement, last amended by the Venezuelan Yational 
Assembly in 2010 (the PPA), which is complemented by the Administrative Regulations 
published in the NQcial Gazette on 1‘ May 200‘. The PPA and its Administrative Regulations 
revoked the Biddings Act and the GCC.

The GCC established in article ‘ that disputes arising out of the contract would be submitted 
to the local courts and could not give rise to foreign claims. The Administrative Regulations of 
the PPA have reproduced this rule in article 133. A wide interpretation of this rule has allowed 
public entities to include arbitration agreements provided that the seat of the arbitration is 
in Venezuela and the dispute is subOect to Venezuelan legislation. However, if the seat of the 
arbitration is agreed abroad, it would be hardly arguable that the arbitration agreement is not 
valid on the basis of article 133 of the Administrative Regulations of the PPA.
Arbitration agreements in contracts with the Republic and government agencies

According to articles 12 and 13 of the Advocate Generaljs NQce Nrganic Law (2009), when 
there is a national or international arbitration agreement included in a contract to be executed 
by the Republic, it is required to have the legal opinion of the Attorney Generaljs NQce. To ful’l 
this formality, the highest authorities of the organs of the Yational Public Power must submit 
to the advocate general the draft contract, Oointly with the opinion issued by the in-house 
counsel regarding the legality or not of the inclusion of the arbitration agreement.

In the same way, article J of the Advocate Generaljs NQce Nrganic Law (2009), applicable to 
government agencies, clearly establishes the obligation to any public oQcer to request the 
opinion of the attorney general before entering into arbitration agreements.

The opinion rendered by the Advocate Generaljs NQce is not binding for the contracting 
entity, and the lack of it is not essential for the validity of the arbitration agreement. However, 
the public oQcer who executes a contract on behalf of the Republic without ful’lling the 
mentioned requirement could be personally liable.
Arbitration agreements in contracts with Venezuelan state-owned companies

For  arbitration agreements  with  state-owned companies,  there  is  a  general  regime 
established in article 4 of the Commercial Arbitration Act (1‘‘9). The agreement must be 
approved by the corresponding corporate government body, usually a board of directors, 
and authorised in writing by the ministry to which the company is attached. The arbitration 
agreement must identify what kind of arbitration and the number of arbitrators, which 
cannot be less than three. The rule has been subOect to interpretation by the Political 
Administrative Chamber of the Supreme Tribunal of 7ustice (PAC) in the cases of CADAFE 
(11 7anuary 2006), Elettronica Industriale SpA (J April 2006), and Herperia Enterprises 
Sucursal Venezuela (12 December 2008). In all of these, the PAC established that the 
ful’lment of the requirement established in article 4 of the Commercial Arbitration Act (1‘‘9) 
is of the essence for the validity of the arbitration agreement.
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However, some of the Venezuelan state-owned companies may be subOect to a special 
regime. For instance, there is a particular regime for state-owned companies aQliated to 
Corporaciõn Venezolana de Guayana (CVG), which are companies for the heavy industry 
(aluminium, iron, lime and carbon, among others), established in the Decree-Law for 
the Partial Amendment of the Nrganic Statute for the Development of Guayana (2001). 
According to article 21 of this Decree-Law, for CVG and its aQliated companies to enter 
into arbitration agreements, it is required to have the written authorisation of the president 
of the CVG. The arbitration agreement must express the kind of arbitration, the number of 
arbitrators (no less than three) and the applicable legislation.
Contracts of public interest

Additionally, the Venezuelan Constitution provides for a special treatment for contracts 
where public interest is involved, establishing in article 1J1 that•

In contracts of public interest, unless inapplicable due to the nature of those 
contracts, a clause shall be deemed included even if not expressed, whereby 
any doubts and controversies which may arise concerning such contracts and 
which cannot be resolved amicably by the contracting parties, shall be decided 
by the competent courts of the Republic in accordance with its laws and shall 
not on any grounds or for any reason give rise to foreign claims.

According to the Oudgment rendered on 24 September 2002 by the Constitutional Chamber 
of the Venezuelan Supreme Tribunal of 7ustice in the case of Andrés Velásquez, within the 
category of public interest contracts are•

...all those contracts executed by the Republic... which obOect is determining 
or essential for the attainment of the obOectives and tasks of the Venezuelan 
state, in the search of giving satisfaction to the individual and coincident 
interests of the national community, and not only the interest of a sector, 
implying the assumption of obligations which total or partial payment is to be 
done in several ’scal years after that in which the obOect of the contract was 
caused, in view of the implications that the adoption of those commitments 
may imply for the economic and social live of the Yation.

As can be seen, public contracts are treated differently if they fall within the category of Public 
Interest Contracts.

The interpretation of article 1J1 of the Venezuelan Constitution 1‘‘‘ (which reproduces 
article 128 of the revoked Venezuelan Constitution 1‘61) has been established by the 
Supreme Tribunal of 7ustice in several decisions.
Political Administrative ’hamber of the Gupreme ’ourt of Hustice, 19 HanuarY 1884

Industrias Metalurgicas Van Dam, CA

In this case, the PAC considered that the arbitration agreement was included in a contract 
:for the performance of the modernisation, improvement, refurbishment and turn key of war 
material which determines features of national security and defense which identify it with 
the classi’cation provided for in article 126 of the Constitution as a Public Interest Contractj. 
The case was under the rules of arbitration of the Civil Proceedings Code (CPC) and the 
arbitrators were to act as amiable compositeurs. The PCA allowed the arbitration but limited 
only to technical issues, even when the arbitration agreement was to decide on disputes 
arising out of issues of a :technical or of any other naturej. The limitation was based on the 
Public Interest nature of the Contract.
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PlenarY ’hamber of the Gupreme ’ourt of Hustice, 26 AuSust 1888

Apertura Petrolera

The court established that article 128 of the Constitution (current article 1J1) adopted a 
system of relative immunity based on the incorporation of the exception of the nature of 
the contract. This case decided a challenge to the contracts executed by the Venezuelan 
state-owned oil company with third private parties for the exploitation of oil or provision of 
services. The court decided that it was possible to include the arbitration agreement in these 
contracts based on their commercial nature.
’onstitutional ’hamber of the Gupreme Tribunal of Hustice, 18 March 2002

MIYCA v Corte Primera de lo Contencioso Administrativo

In this case, the mining contract is considered a public interest contract and included 
an arbitration agreement between MIYCA and Corporaciõn Venezolana de Guayana. The 
Constitutional Chamber decided an appeal against a decision of a lower court which decided 
a constitutional action to compel CVG to arbitration. The Constitutional Chamber did not 
question the validity of the arbitration agreement included in the public interest contract.
Political Administrative ’hamber of the Gupreme Tribunal of Hustice, 14 kovember 2003

The Republic v Aucoven

In this case, the Republic argued that a concession contract for the exploitation of a 
motorway connecting Caracas with the main airport of the Republic was a contract of 
national interest, and because of the importance of the motorway, the concession could not 
be subOect to international arbitration according to article 3.B of the Commercial Arbitration 
Act (1‘‘9), since public services are of the exclusive competence of the state.

The Court determined that the assignment of the shares of the concessionaire to a foreign 
company with the aim of excluding the Ourisdiction of the Venezuelan courts was not valid 
since the assignment should have been authorised by the Yational Executive and not by 
the Ministry of Infrastructure. The court also decided to apply article 10 of the Decree-Law 
Yo. 139, which establishes that the concessioner will be subOect to Venezuelan laws and 
Ourisdiction. The Political Administrative Chamber declared that the Venezuelan Oudiciary had 
Ourisdiction to hear this case even when there was an arbitration pending before an ICSID 
tribunal.
Political Administrative ’hamber, 19 HulY 200U

MIYCA v Corporaciõn Venezolana de Guayana

This case was about the formalisation of an arbitration agreement according to the CPC. The 
Political Administrative Chamber of the Supreme Tribunal of 7ustice declared its Ourisdiction 
since it is the tribunal legally empowered to hear pecuniary claims against the Republic in 
accordance with the Supreme Court of 7ustice Nrganic Act applicable rationae temporis. 
The PAC declared that the contract for mining exploitation was a contract of public interest 
and then stated that this kind of contract on state-owned assets, the Constitution and the 
legislation established limitations or restrictions for the state to apply an adequate control in 
order to guarantee the preservation of the general interest involved. The PAC also declared 
that in establishing or determining the matters that can be subOect to arbitration in this 
special category of contracts, a restrictive criteria must be applied. The PAC declared its 
Ourisdiction on the basis of a waiver of the arbitration agreement since MIYCA ’led other 
legal actions before ’ling the application for arbitration.
Political Administrative ’hamber of the Gupreme Tribunal of Hustice, 9 April 200O
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Elettronica Industriale SPA v Venezolana de Televisiõn

This case was a challenge of an arbitral award rendered by an arbitral tribunal against the 
state-owned broadcasting station Venezolana de Televisiõn. The PAC declared the award 
null and void since there were some formalities that the tribunal considered that were not 
ful’lled. These formalities were not established in the legislation applicable at that time, but 
after the enactment of the CAA. Nne of the most important sentences of this Oudgment is 
where the PAC establishes that no state contract may be subOect to arbitration since the 
national patrimony is at stake, even if the contract is not one of Public Interest.
’onstitutional ’hamber of the Gupreme Tribunal of Hustice, 14 Gctober 2004

Interpretation of Article 2J9 of the Constitution

In this case, although it has no relation to the petition ’led by the Republic, the Constitutional 
Chamber analysed several issues of arbitration in Venezuela. Nne of those issues was 
the submission of disputes arising out of public interest contracts to arbitration. The 
Constitutional Chamber adopted the same criteria established by the Plenary Chamber of the 
Supreme Court of 7ustice in 1‘‘‘ in the case of Apertura Petrolera, where it was established 
that the Constitution adopted a relative immunity and allows arbitration in public interest 
contracts depending on the nature of the contract.

The last mentioned Oudgment is binding to every Oudge in Venezuela in accordance with 
article 33J of the Venezuelan Constitution. The current status of Venezuelan case law allows 
for the use of arbitration in public interest contracts only when the contract is of a commercial 
nature, regardless of if the public interest is involved or not.
Challenge of arbitral awards involving the Venezuelan state, its instrumentalities and 
state-owned companies

In Venezuela, the only possibility to have an award set aside is through the application for 
Oudicial review established in article 43 of the Commercial Arbitration Act (1‘‘9), and on the 
grounds established in article 44 eiusdem, including•

; lack of capacity by one of the parties to enter into the arbitration agreementW

; lack of noti’cation of the appointment of arbitrators, or for the performance of any 
act of the proceedingW

; when the tribunal has not been properly composed or the proceeding has not abided 
to the Commercial Arbitration Act (1‘‘9)W

; lack of Ourisdiction of the arbitral tribunal over issues included in the arbitral awardW 
and

; arbitrability of the matter.

Article 43 of the Commercial Arbitration Act (1‘‘9) establishes that the application for 
Oudicial review must be ’led before the competent Superior Court within ’ve days after 
the noti’cation of the award, or its correction, complementation or clari’cation. However, 
for those matters where a public entity is involved, the Nrganic Law of the 7urisdiction for 
7udicial Review of Administrative Matters (2010) applies. The mentioned law provides that 
any kind of activity of the public entities within its scope is subOect to the control of the 
7urisdiction for the 7udicial Review of Administrative Matters.

Venezuela Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2013/article/venezuela?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2013


RETURN TO CONTENTS  RETURN TO SUkkAR.

As a consequence, a challenge to an arbitral award where one of the parties is the Venezuelan 
government, one of its instrumentalities or a state-owned company, should be ’led before 
the competent tribunal of•

; the 7urisdiction for the 7udicial Review of Administrative MattersW

; the Political Administrative Chamber of the Supreme Tribunal of 7usticeW

; the Yational Tribunals for the 7udicial Review of Administrative MattersW

; the State Superior Tribunal of the 7urisdiction for the 7udicial Review of Administrative 
MattersW or

; the Municipal Tribunal of the 7urisdiction for the 7udicial Review of Administrative 
Matters.

Recognition  and  enforcement  of  arbitral  awards  against  the  Venezuelan  state,  its 
instrumentalities and state-owned companies

As a  member  of  the  Yew 5ork  Convention,  Venezuela  is  obliged  to  recognise  and 
enforce arbitral awards rendered in other member states. Following the same principle of 
universal control of the 7urisdiction for the 7udicial Review of Administrative Matters, the 
enforcement of an arbitral award against the Venezuelan government, its instrumentalities 
or a state-owned company, must be requested from the competent Court of the mentioned 
Ourisdiction. Recognition and enforcement could only be denied on the grounds established 
in article 4‘ of the Commercial Arbitration Act (1‘‘9), namely•

; lack of capacity by one of the parties to enter into the arbitration agreementW

; lack of noti’cation of the appointment of arbitrators, or for the performance of any 
act of the proceedingW

; when the tribunal has not been properly composed or the proceeding has not abide 
to the applicable lex arbitriW

; lack of Ourisdiction of the arbitral tribunal over issues included in the arbitral awardW

; when it is proved that the award is not yet binding or has been suspendedW

; arbitrability of the matterW and

; that the arbitration agreement is not valid under the applicable law.

Additionally,  the enforcement of an award against the Republic would be subOect to 
the proceeding established in the Advocate Generaljs NQce Nrganic Law (2009) for the 
enforcement of Oudgments against the Republic. In this proceeding, the Republic will propose 
a way to comply with the award. If the party requesting the enforcement reOects the proposal 
of the Republic, the tribunal will request a new proposal. If the new proposal is not received, 
or if reOected by the interested party, the tribunal should proceed to enforce the award by 
ordering the inclusion of an allowance in the national budget for the payment during the 
following year.

If the award is for the handing over of assets, the tribunal must put the assets in the 
possession of the interested party, unless it is affected for public purposes. In the last case, 
there will be a valuation of the assets in order to put a price that could be awarded to the 
interested party.
Conclusions
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The inclusion of arbitral agreements in contracts with the Venezuelan government, its 
instrumentalities and Venezuelan state-owned companies is constitutionally and legally 
possible. Even the rules that could be argued as an obstacle for the inclusion of arbitration 
agreements would have to face the rule established in article 2J9 of the Venezuelan 
Constitution, which encourage the use of arbitration as a dispute resolution mechanism.

?hen the contracts are to be executed with the Republic or an instrumentality of the national 
government, the only requirement is that the arbitration agreement must be subOect to the 
scrutiny of the Advocate Generaljs NQce, which must render a non-binding opinion on the 
basis of the prior opinion of the in-house counsel of the public entity involved in the contract 
and any other relevant documentation. However, this requirement does not affect the validity 
of the arbitration agreement, although it would make the public oQce personally liable for not 
requesting the opinion of the Advocate Generaljs NQce.

In the case of state-owned companies, the requirements are those established in the 
Commercial Arbitration Act (1‘‘9) regarding the approval of the corporate government 
body and the authorisation of the ministry to which the company is attached, although, 
as mentioned above, there could be some special regimes for particular state-owned 
companies.

As per the challenge of an award, the difference with the ordinary regime in commercial 
arbitration is with regards to the court to which the application for Oudicial review has to be 
’led. Because of the universal control of the Courts for the 7udicial Review of Administrative 
Matters, the challenge of an award where a public entity is involved must be ’led before 
the special courts of the mentioned Ourisdiction taking into account the value of the award. 
The same principle is applicable to the recognition and enforcement of the award. However, 
there is a special procedure for the enforcement of Oudgments against the Republic that will 
be applicable to the enforcement of awards.

Finally, when dealing with a Venezuelan public contract with the Republic, an instrumentality 
or a state-owned company, it is convenient to review the applicable regime, since there are 
contracts excluded from the scope of the Public Procurement Act (2010), but are regulated 
under the ordinary regime of commercial contracts. However, this circumstance does not 
imply that other requirements of the legislation, which have been commented above, are not 
applicable to the arbitration agreements included in those contracts.
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