
The Arbitration 
Review of the 
Americas
2008



The Arbitration Review 
of the Americas
2008

Generated: December 4, 2024
The information contained in this report is indicative only. Law Business Research is not responsible 
for any actions (or lack thereof) taken as a result of relying on or in any way using information contained 
in this report and in no event shall be liable for any damages resulting from reliance on or use of this 
information. Copyright 2006 - 2024 Law Business Research

Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2008?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


Contents
International overviews

Current Trends in US and International Arbitration

David W Rivkin, Christopher K Tahbaz, Frederick T. Davis, Mark W. Friedman

Debevoise & Plimpton

ICSID Arbitration in the Americas

Arif H. Ali, Alexandre de Gramont

Crowell & Moring LLP

Country overviews

Argentina

Guido Barbarosch, Pablo F Richards

Richards, Cardinal, Tützer, Zabala & Zaeffere

Bolivia

Ramiro Guevara, Jorge Inchauste

Guevara & Gutiérrez SC Servicios Legales

Brazil

Sergio Bermudes, Fabiano Robalinho Cavalcanti

Escritório de Advocacia Sergio Bermudes

Canada

Vikki Andrighetti, Babak Barin, Eric Ouimet

Mexico

César Martínez Alemán, Omar Guerrero Rodríguez

Barrera Siqueiros y Torres Landa SC

Panama
Jorge Molina Mendoza

Icaza Gonzalez-Ruiz & Aleman

Uruguay
Sandra González

Ferrere

https://globalarbitrationreview.com/authors/david-w-rivkin?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/christopher-k-tahbaz?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/frederick-t-davis?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/mark-w-friedman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/debevoise-plimpton?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/arif-h-ali?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/alexandre-de-gramont?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/crowell-moring-llp?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/guido-barbarosch?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/pablo-f-richards?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/richards-cardinal-tutzer-zabala-zaeffere?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/ramiro-guevara?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/jorge-inchauste?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/guevara-gutierrez-sc-servicios-legales?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/sergio-bermudes?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/fabiano-robalinho-cavalcanti?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/escritorio-de-advocacia-sergio-bermudes?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/vikki-andrighetti?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/babak-barin?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/eric-ouimet?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/cesar-martinez-aleman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/omar-guerrero-rodriguez?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/barrera-siqueiros-y-torres-landa-sc?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/jorge-molina-mendoza?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/icaza-gonzalez-ruiz-aleman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/sandra-gonzalez?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/ferrere?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


Venezuela

Yulena Sánchez-Hoet, Fernando Peláez Pier

Hoet Peláez Castillo & Duque Caracas

https://globalarbitrationreview.com/authors/yulena-sanchez-hoet?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/fernando-pelaez-pier?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/hoet-pelaez-castillo-duque-caracas?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


RETURN TO CONTENTS  RETURN TO SUMMARY

Current Trends in US and 
International Arbitration
David W Rivkin, Christopher K Tahbaz, Frederick T. Davis and Mark W. 
Friedman
Debevoise & Plimpton

Summary

SIGNIFICANT TRENDS IN INTERNATIONAL ARBITRATION PROCEDURES

DISCOVERY

PRESENTATION OF EVIDENCE

CONFRONTATION TESTIMONY

SIGNIFICANT TRENDS IN US ARBITRATION LAW

Current Trends in US and International Arbitration Explore on GAR

https://globalarbitrationreview.com/authors/david-w-rivkin?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/christopher-k-tahbaz?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/frederick-t-davis?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/mark-w-friedman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/mark-w-friedman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/debevoise-plimpton?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2008/article/current-trends-in-us-and-international-arbitration?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


RETURN TO CONTENTS  RETURN TO SUMMARY

The biggest challenge facing international  arbitration today is to make the process 
suUciently rapid to reOect the growing pace of international commerce itself. jnfortunately, 
as disputes have grown more complex and have involved larger sums, too often international 
arbitration proceedings have become longer and more costly.

This chapter will examine some of the procedures that practitioners and arbitrators have 
developed to make the international arbitration process more eUcient and effective. It will 
also present signi"cant trend in international arbitration in the jnited States that may have 
the opposite effect.

SIGNIFICANT TRENDS IN INTERNATIONAL ARBITRATION PROCEDURES
Preliminary Dispositive Issues

International arbitrations generally do not contemplate the scope of motion practice that 
exists in American litigation. Nne disadvantage of international arbitration is that issues that 
may be dispositive of a case and appropriate for a motion to dismiss or summary [udgment 
in court litigation may often be considered by arbitrators only after a full evidentiary hearing 
on all of the issues. In such cases, international arbitration may in fact take longer than 
domestic jS litigation that could potentially be concluded on a summary basis.

Some arbitrators have begun to use recent changes to international arbitration rules to 
ameliorate this problem. The intent of these rules is not to permit broad or unnecessary 
motion practice, but rather to provide the opportunity to dispose of cases at an earlier stage 
when it may be appropriate and possible to do so. For example, the IBA Rules of Evidence 
encourage each arbitral tribunal to identify to the parties, as early as possible, ]the issues 
that it may regard as relevant and material to the outcome of the case, including issues 
where a preliminary determination may be appropriate.] The AAA International Arbitration 
Rules are even more explicit, stating that the tribunal ]may in its discretion direct the order of 
proof, bifurcate proceedings, exclude cumulative or irrelevant testimony or other evidence, 
and direct to the parties to focus their presentations on issues the decision of which could 
dispose of all or part of the case.] The LCIA Rules give arbitrators the power to ]take the 
initiative in identifying the issues and ascertaining the relevant facts and the applicable law(s) 
or rules of law], and they also reOect the general duties for arbitrators set forth in the English 
Arbitration Act ]to adopt procedures suitable to the circumstances of the arbitration, avoiding 
unnecessary delay or expense.]

Such motions should not be overused in international arbitration. Arbitrators generally will 
not be pleased with a litigation-style, all-out approach. :evertheless, when an issue may 
dispose of all or part of a case, such as a time limitation, the validity of a release, the 
application of res [udicata or collateral estoppel or the application of law to undisputed facts, 
a party should seek to have arbitrators consider the issue at an early stage in the name of 
eUciency. Parties should not have to present all of the evidence on all of the issues only to 
have the arbitrators decide the case on an issue that could have been decided early, with 
much more limited evidence.

DISCOVERY

The availability of discovery depends on the law of the [urisdiction in which the arbitration is 
held and the applicable rules. Most international arbitration rules provide that the arbitrators 
may order the parties to submit or to exchange documents in advance of the hearing. For 
example, the j:CITRAL Rules provide that ];a't any time during the arbitral proceedings the 
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arbitral tribunal may require the parties to produce documents, exhibits or other evidence 
within such a period of time as the tribunal shall determine.] The ICC Rules stateW ]At any 
time during the proceeding, the Arbitral Tribunal may summon any party to provide additional 
evidence.] The AAA International Arbitration Rules stateW ]At any time during the proceedings, 
the Tribunal may order parties to produce other documents, exhibits or other evidence it 
deems necessary or appropriate.] The LCIA Rules list among the powers of the arbitrators 
the ability ]to order any party to produce to the Arbitral Tribunal, and to the other parties... 
any documents or classes of documents in their possession, custody or power which the 
Arbitral Tribunal determines to be relevant.]

These rules reOect the common practice in international arbitration with respect to discovery. 
In short, some document discovery is generally permitted, even in arbitrations in Latin 
America where discovery is rarely permitted in litigation. The diUculty in every case is for 
the arbitrators to determine how much discovery is appropriate. Tribunals now frequently 
apply the principles of the IBA Rules of Evidence, which generally permit the parties to 
obtain documents necessary for them to prove their case, but avoid the possibility of "shing 
expeditions. The IBA Rules of Evidence provide that the parties shall "rst submit to each 
other and the Arbitral Tribunal the documents on which they intend to rely. Following such an 
exchange, any party may submit to the Arbitral Tribunal a request that the other side produce 
additional documents. The request to produce must be more detailed than an American 
litigation document request. It must containW

A Discussion Of A Requested Document SuTcient Io ydentifr yt Op A Descpiation yn SuTcient 
Detli( ginc(udinb SujMect )lttepN Of A wlppoC And Saecihc Requested Bltebopr Of Documents 
Ivlt Ape Relsonlj(r Ee(iexed Io .[ist]

The IBA Rules of Evidence also require the requesting party to include in its request certain 
additional informationW (i) a description of how the documents requested are relevant and 
material to the outcome of the case3 (ii) a statement that the documents are not within 
the possession, custody or control of the requesting party3 and (iii) why the requesting 
party believes the requested documents are within the other partyKs possession. If the party 
to whom the request is directed ob[ects to some or all of the requests, based on certain 
ob[ections described in the IBA Rules of Evidence, then the Arbitral Tribunal will decide what 
requests to produce, if any, shall be enforced.

The ever-present use of electronic communication has made dealing with these discovery 
issues substantially more diUcult. Even when discovery requests are narrowly and properly 
framed, they may still require a party to review and to produce thousands of email exchanges. 
This has complicated the arbitratorsK task of determining, generally at a relatively early 
stage of the case, what discovery should be permitted and what should be denied as being 
irrelevant, excessive or improper for other reasons. The challenge for arbitrators now will 
be to exercise this control and to develop innovative techniques - for example, potentially by 
ruling that only documents "tting certain electronic search terms shall be produced - in order 
to allow discovery of relevant material without overwhelming the arbitration process.

PRESENTATION OF EVIDENCE

In order to make hearings more eUcient, practitioners and arbitrators are increasingly using 
whichever techniques from civil law or common law procedures work best for that particular 
case. In particular, some of the following methods can signi"cantly focus the presentation 
of evidence and shorten the duration of hearingsW
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Yritten direct testimony

Signi"cant eUciency can be gained by requiring all witnesses to submit their direct testimony 
in writing in advance of an appearance at the hearing. This procedure permits the arbitrators 
and the parties to review the evidence in advance and to focus cross-examination and 
the arbitratorsK questioning on the most relevant and important issues. It is important for 
arbitrators to hear directly from witnesses and to be able to [udge their credibility and the 
weight to be given to their evidence. This may be achieved, however, by requiring that any 
witness submitting direct testimony be available for cross-examination at the hearing, as 
provided in the IBA Rules of Evidence.

The use of written direct testimony may signi"cantly shorten hearings. Yhile there may be 
some additional cost in the preparation of such statements, it is usually not signi"cantly 
different from the time that would be spent in preparing the direct testimony if it were given 
orally. Admittedly, written direct testimony is often drafted by counsel, rather than by the 
witness. It lacks the spontaneity and candor that may be present in oral direct evidence. 
However, arbitrators can gain suUcient experience with a witness in cross-examination to 
enable them to make the necessary [udgments as to credibility and weight.

Yritten direct testimony is not appropriate for every case. In some cases, it is more important 
for a witness to be able to speak directly to the arbitrators, particularly where there are 
complex facts or signi"cant details that need to be understood. In each case, however, 
parties and arbitrators should consider whether the presentation of evidence would bene"t 
from this procedure.

CONFRONTATION TESTIMONY

Confrontation testimony - simultaneous questioning of two or more witnesses on the same 
issues - has been used by some arbitrators with great success. Yhere one or more issues 
have great importance in reaching the "nal determination on the merits, such as what 
occurred at a particular meeting or expert opinions on the viability of product design, it can be 
signi"cantly more eUcient to hear the evidence on that issue at once. Rather than hear one 
witness on the sub[ect several days after an opposing witness testi"ed on the same sub[ect, 
it may be better to hear the witnessesK versions of the events together. Such a confrontation 
allows arbitrators immediately to determine where the witnesses are in agreement and 
where they have differences. Through questioning both witnesses simultaneously about 
those differences, the arbitrators can more easily draw conclusions as to whose testimony 
is more credible, more persuasive or more supported by documents.

The conduct of such confrontation testimony requires signi"- cantly greater preparation than 
the usual hearing. It is important for the arbitrators to understand the evidence that has 
already been submitted prior to such testimony, so that they can intelligently question the 
witnesses on their areas of agreement and disagreement. Moreover, the structure of the 
questioning must be carefully arranged in advance with the parties, and the parties must 
have ample opportunity to ask their own questions, particularly of the other sideKs witness.
Meeting of experts

A related procedure, also suggested in the IBA Rules of Evidence, is the standard English 
procedure of requiring experts to meet to discuss their conOicting reports following their 
submission and prior to any hearing. The experts attend the meeting without counsel, and 
they are instructed to prepare a list of those issues on which they have been able to reach 
agreement. Such a meeting can frequently lead to agreement on a substantial number 
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of points and thus limit the testimony to be given at the hearing. Npposing experts are 
almost always professional colleagues. Yhen forced to meet, they "nd it diUcult to hold 
on to opinions espoused by the party that hired them if they are diUcult to [ustify under 
the standards of their profession. An expert does not want to lose face to a professional 
colleague, and usually they do not want to leave without some areas of agreement. In some 
cases, the experts are able to reach agreement on so many issues that their appearance at 
the hearing becomes unnecessary.

SIGNIFICANT TRENDS IN US ARBITRATION LAW

Given the vast number of jS courts decisions dealing with arbitration law, there are far 
too many issues to cover in a short chapter like this one. However, for the international 
practitioner operating in the Americas, one trend particularly worth noting is the impact on 
jS international arbitration law of the arbitrability of consumer, employment and other public 
policy-related disputes. jS law permits the arbitration of virtually any dispute, so long as 
there is a valid agreement to arbitrate - even one contained in a form contract. Therefore, 
many domestic arbitrations now involve claims by consumers, employees and others whose 
rights bear on the public interest.

As a result, courts have been increasingly active in supervising such cases to ensure 
their essential fairness to claimants. Courts have required increasingly strict standards of 
disclosure for arbitrators and have found conOicts of interest to exist where they did not 
before. Similarly, while in commercial and international cases it has been rare for a court 
to set aside awards, consumer and employment cases receive greater scrutiny and have 
more often been overturned. The doctrine of Kmanifest disregard of the lawK, which is not 
found in jS Federal Arbitration Act, has been applied with greater frequency in such cases 
in order to set aside arbitral decisions with which the courts have disagreed. So far, such 
decisions have generally been limited to the public policy areas, but it is possible that their 
logic may increasingly be applied to international commercial cases. If so, that would reOect 
a signi"cant setback for international arbitration in the jS.

The arbitrability of consumer and employment disputes has also led to the availability of 
class actions in arbitration. In signi"- cant part because of the expense and uncertainty 
of [ury trials in civil matters in the jS, many companies include arbitration clauses in their 
contracts with consumers, in public company articles of association and in other contexts 
where disputes about the companyKs relationship with groups of individuals are anticipated. 
In the 2001 decision in Green Tree Financial Corp v Bazzle, a plurality of the jS Supreme 
Court held that, at least where the arbitration clause is silent on the issue, the arbitrators have 
authority under the Federal Arbitration Act to decide whether claims on behalf of a class can 
be pursued in arbitration as a class action.

A number of companies have responded to Bazzle by including in the arbitration clause a 
provision limiting or excluding class proceedings. However, companies that prefer arbitration 
as a means to resolve disputes should take note of recent jS federal and state court 
decisions invalidating limitations on class actions contained in arbitration clauses. These 
recent decisions indicate that a jS court may read a companyKs arbitration clause to require 
class action arbitrations, even if the clause contains no mention of class action arbitration, 
and even if the clause expressly excludes class arbitration. These decisions may pose 
particular problems and uncertainties for transnational businesses.
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jntil recently, the prevailing view had been that arbitration clauses prohibiting class action 
procedures would be respected. Recently, however, some courts have struck down class 
arbitration exclusions on the ground that they were unconscionable, either under state law 
or under the federal law principle that an arbitration agreement may be unenforceable if it 
prevents effective vindication of statutory rights.

The decisions, all arising in the context of consumer cases, have reasoned that class action 
exclusions would effectively insulate the defendants from liability for illegal conduct when 
arbitration costs would exceed the value of individual claims and plaintiffs otherwise lack 
suUcient incentives to seek redress. The First CircuitKs April 2006 decision in Vristian v 
Comcast Corp, for example, applied this reasoning to hold that class exclusions prevented 
effective vindication of both federal and state consumer antitrust claims. The reasoning 
of these decisions could be read to suggest that all arbitration clauses applicable to a 
companyKs relationships with a suUciently large group of persons must be viewed as 
allowing class arbitration, even if the unambiguous language of the partiesK agreement 
prohibits them.

:o jS court has yet considered whether the :ew 9ork Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards would require a different result in an international 
arbitration to which the Convention applies. Some European countries do not recognize all 
aspects of class action [udgments, so it is possible that a ]class action arbitration] award 
issued in the jS might be diUcult to enforce in Europe.

It is too early to tell whether the recent decisions summarised here will be broadly followed, 
and the jS Supreme Court has not addressed the issue of class action waivers in arbitration 
clauses. Because of the many monetary and "nancial advantages that claimants and their 
attorneys see in class action procedures, however, it is certain that claimants will continue 
to try to develop this law to multiply the number of Kclass action arbitrationsK.
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The Americas - and, in particular, Latin America - continue to provide headlines in the 
world of investor-state arbitration. About half of the 700-plus cases currently pending 
at the International Centre for Settlement of Investment Disputes (ICSID) involve claims 
against governments in :orth, Central, and South America. A number of the largest ICSID 
awards, including several rendered in the past year, have been against governments in the 
Americas. Substantial numbers of claims continue to be "led against governments in the 
Americas - including the "rst cases "led under the dispute resolution provisions of the Central 
America-Dominican Republic-jS Free Trade Agreement (CAFTA-DR), which were recently 
invoked by investors for the "rst time. Yith populist leaders, historically unprecedented oil 
and mineral prices, and talk of nationalisation on the rise in several Latin American countries, 
it seems likely that the upward trend in the number of new investorstate disputes will 
continue. In the meantime, Canada appears "nally on its way to completing the process 
under which the Convention on the Settlement of Investment Disputes between States and 
:ationals of Nther States (the ICSID Convention) will enter into force with respect to Canada 
and Canadian investors. At the other extreme, Bolivia is the "rst nation to have withdrawn 
from the ICSID Convention3 Ecuador reportedly intends to re[ect ICSID arbitration for future 
oil, gas and mining disputes3 and Jenezuela has threatened to take a similar path.

BACKGROUND

The notion that a KvisitingK investor can assert claims in international arbitration against the 
sovereign state which is KhostingK the investment remains relatively new. Throughout much of 
the world, it had long been the case that an aggrieved investorKs sole recourse was to prevail 
on its own government to exercise Kdiplomatic protectionK, ie, to intervene (diplomatically or 
otherwise) on its behalf vis-á-vis the host state. As recently as 75$0, the International Court of 
•ustice held in the Barcelona Traction case that an aggrieved foreign investor had absolutely 
]no remedy in international law] that it could pursue in its own stead.

7

The prevailing view in Latin America was similar, although with an important twist, known 
as the Calvo doctrine. :amed for the 75th-century Argentine diplomat and lawyer Carlos 
Calvo, the Calvo doctrine emerged largely as a reaction to Kdiplomatic protectionK that was all 
too often accompanied by military threats and intervention (so-called Kgunboat diplomacyK). 
The Calvo doctrine posited that [urisdiction in international investment disputes lies with the 
country in which the investment is located, with no right of recourse by the investor to bene"t 
from diplomatic intervention. The Calvo doctrine found its way into foreign investment 
contracts and even into treaties between Latin American and other States, where it became 
known as the Calvo clause. Though the Calvo doctrine was perhaps an understandable 
reaction to bullying (and worse) by the governments of many foreign investors, it is not 
surprising that many foreign investors were unsatis"ed with the treatment they received in 
the host stateKs local courts.

In 7566, however,  the ICSID Convention came into force, when it  was rati"ed by 20 
countries. Today, the ICSID Convention has been rati"ed by over 740 countries, including the 
vast ma[ority of governments throughout the Americas. :otable exceptions include Brazil, 
Mexico, and Canada - although, as mentioned above, Canada appears to be on the way to 
completing the process whereby the ICSID Convention will be in force as to Canada and 
Canadian investors.

2

The ICSID Convention in essence provides that a signatory state may KconsentK to arbitration 
claims being "led against it by an investor from another signatory state. That consent can 
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be manifested in a number of different ways, including investment treaties, investment 
agreements, and the local investment laws of the host states. Today, more than 2$00 
investment treaties are in existence. :umerous investment agreements also provide for 
investor-state arbitration. Although these treaties and agreements may provide for different 
fora (or a choice of fora) for such arbitration, the most common forum by far is ICSID, which 
operates under the auspices of the Yorld Bank, with its seat in Yashington, DC.

CASES FILED AT ICSID AGAINST GOVERNMENTS IN TJE AMERICAS

Nver the past decade, the number of "lings at ICSID has increased dramatically. Nnly 74 
cases had been brought at ICSID as of 7558. Today, about 2/0 cases have been "led. (It 
is estimated that more than 700 other investor-state cases have been "led in other fora, 
whose con"dentiality rules often make the number more diUcult to track than at ICSID, where 
registered cases are reported on their website.)

The vast ma[ority of these cases are based on investment treaties, usually bilateral 
investment treaties (BITs), but also multilateral trade and investment protection treaties, 
such as the tripartite :orth American Free Trade Agreement (:AFTA), to which Canada, 
Mexico, and the jS are parties, or the CAFTA-DR, which has been signed by the Dominican 
Republic, El Salvador, Guatemala, Honduras, :icaragua, the jS, and Costa Rica. (In Nctober 
200$, voters in Costa Rica - the only signatory that had not rati"ed the treaty - narrowly 
voted to approve CAFTA-DR in a national referendum.) Because Mexico has not signed the 
ICSID Convention, and because the Convention is not yet in force with respect to Canada, 
:AFTA claims may be heard at ICSIDKs Additional Facility, which has its own procedural 
rules that differ from the ICSID Arbitration Rules. :AFTA claims may also be brought on an 
ad hoc basis or at a different arbitral institution under the rules of the j: Commission on 
International Trade Law (j:CITRAL). About a dozen :AFTA cases have been "led under the 
ICSID Additional Facility Rules.

Approximately 40 per cent of all of the cases registered so far at ICSID have been against 
governments in the Americas. A very high number of those cases have been brought against 
Argentina. (There are currently over 10 cases pending against Argentina at ICSID, in addition 
to a dozen or so cases previously "led against Argentina that have since been resolved.) Most 
of the Argentine cases arose out of ArgentinaKs economic crisis in 2007-2002, its resulting 
currency devaluation and the policies adopted by the government in response to the crisis. 
But even if one discounted the Argentine cases entirely, a quarter of the cases at ICSID would 
still be against governments in the Americas.

After falling slightly from 200/ to 2006, the number of cases registered at ICSID is up 
substantially in 200$. Through early Nctober, there have already been more than 10 cases 
"led at ICSID. If the trend continues through the end of 200$, ICSID could have as many as 40 
cases registered this year (about twice as many as in 2006). A third of the cases registered 
so far in 200$ are against governments in the Americas, speci"cally, Argentina, Costa Rica, 
Guatemala, :icaragua, Paraguay, Peru, and Jenezuela.

The newly registered cases involve a variety of sub[ect matters, including debt instruments 
(Giovanni A Beccara et al v Argentina)3 a "sh Oour production enterprise (Tza 9ap Shum v 
Peru)3 capital contributions to an enterprise (Alasdair Ross Anderson et al v Costa Rica)3 
and a water services concession (Impregilo SpA v Argentina). They also include Railroad 
Development Corp v Guatemala, the "rst case at ICSID brought under CAFTA-DR. (A second 
case under CAFTA-DR against the Dominican Republic was apparently "led earlier this year 
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under the j:CITRAL Rules at the ICC.) They also include the "rst mass claimant arbitration 
"led at ICSID. Giovanni A Beccara is reportedly brought on behalf of 75/,000 claimants, who 
allege jSQ4.4 billion in damages arising from ArgentinaKs alleged default on payment of 
sovereign bonds. In the meantime, the Tza 9ap Shum case is apparently the "rst arbitration 
"led at ICSID by a Chinese investor. Submitted under the China-Peru BIT, the case is another 
indication of the rapidly growing level of Chinese investment in Latin America.

CASES DECIDED AT ICSID INVOLVING GOVERNMENTS IN TJE AMERICAS

The increasing number of ICSID cases, and of published decisions arising from such cases, 
have produced a growing and evolving body of ICSID [urisprudence. Although decisions by 
one arbitral tribunal are not binding on another, they are considered persuasive authority, and 
tribunals in investor-state cases have recognised ]a duty to contribute to the harmonious 
development of investment law and thereby to meet the legitimate expectations of the 
community of States and investors toward the certainty of the rule of law.]

1

'URISDICTION ISSUES

ICSID proceedings are often bifurcated into separate phases addressing [urisdiction and the 
merits. As the growing numbers of cases "led over the past decade have made their way 
through the process of arbitration, a "rst KwaveK of ICSID decisions arising from the Americas 
involved mostly issues of [urisdiction. For example, of all of the ICSID cases "led against 
Argentina, only seven have been concluded on the merits, while 20 have had decisions issued 
on [urisdiction.

There have been several discernible trends in rulings on [urisdiction. For example, a number 
of [urisdiction cases arising from the Americas involved investment agreements between 
the investor and host state that at least arguably provided for the exclusive [urisdiction 
of the domestic courts. Yith some claimants arguing that those provisions amounted to 
efforts to resurrect the Calvo clause and circumvent the investment treaties, tribunals have 
consistently re[ected the use of such provisions as a bar to [urisdiction.

4
 (However, at least 

one tribunal has suggested in dictum that an unambiguous waiver of treaty rights in an 
investment agreement would serve to waive [urisdiction.)

/

Tribunals deciding [urisdictional issues in cases arising from the Americas have generally 
followed the larger trend of construing treaty de"nitions literally and, some would argue, 
broadly. Depending on the language of the treaty, the potential range of KinvestorsK who can 
bring claims against a host state is large. The ICSID Convention allows contracting states 
to treat an entity that is incorporated in the host state - but KcontrolledK by an entity in the 
other state - to be treated as a KnationalK of the other state. Thus, for example, in Aguas del 
Tunari, SA v Bolivia, the tribunal concluded that it had [urisdiction over claims by a Bolivian 
company against Bolivia under the Bolivia-:etherlands BIT, when the Bolivian company was 
]controlled] by :etherlands entities in its upstream ownership.

6
 Conversely, tribunals have 

concluded that, under some treaties, they have [urisdiction to hear claims by non-controlling 
and indirect shareholders. Thus, in CMS Gas Transmission Co v Argentine Republic, the 
tribunal found it had [urisdiction to hear indirect claims by a minority shareholder, where the 
jS-Argentina BIT at issue de"ned ]investment] as including ]every kind of investment in the 
territory of one Party owned or controlled, directly or indirectly by nationals or companies of 
the other Party.]

$

The language of many treaties has proven suUciently broad to allow investors to structure 
their investments through holding companies in particular countries, in order to be able to 
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invoke the protections of a BIT that might not be available if the investor held the investment 
directly in the host state. The importance to an investor of carefully considering the treaties 
available for a particular investment is underscored by two cases brought against Ecuador 
involving the same value-added tax. Nne company brought its claim under the jS-Ecuador 
BIT and recovered an award of jSQ$7./ million.8 The other company brought its claim 
under the Canada- Ecuador BIT3 however, the tribunal concluded that a provision in that 
BIT excluded tax cases from the tribunalKs [urisdiction. The claimant in that case, therefore, 
recovered nothing.

5

Although structuring investments through holding companies to invoke a particular BIT has 
been criticised as Ktreaty shoppingK, the reality is that companies investing in the Americas 
(and elsewhere) are engaging in that practice. There are some steps that host states can take 
in an effort to limit the effects of Ktreaty shoppingK, such as including waiver-of-[urisdiction 
clauses in their investment contracts (though it remains to be seen whether tribunals will 
follow the dictum of Aguas del Tunari and enforce such clauses) and the inclusion of denial 
of bene"ts provisions in their BITs. A denial of bene"ts clause, if properly drafted and invoked, 
may preclude a claimant from asserting [urisdiction based on a holding company in a country 
that has little or no connection to the dispute at issue.

MERITS ISSUES

Most investment treaties provide the investor with a variety of substantive protections, 
including, typically, guarantees that the stateW

ñ will not expropriate property - directly or indirectly (eg, through regulation) - without 
compensation3

ñ will provide the investor with Kfair and equitableK treatment3

ñ will treat the investor no less favourably than its own nationals and no less favourably 
than required by international law3

ñ will not discriminate against the investor3

ñ will afford the investor Kfull protection and securityK3 and

ñ will honour its contractual and other legal obligations owed to the investor (the 
so-called KumbrellaK clause).

In many of the recent merits decisions arising out of the Americas (as elsewhere), 
tribunals continue to struggle with regulations that adversely impact international investors 
- especially when those regulations serve compelling public interest or policy purposes. 
Although there are perhaps too few cases to announce a trend, it is interesting to note that 
several recent cases re[ected expropriation claims based on such regulations, only to "nd 
that the regulations violated the guarantee of Kfair and equitableK treatment. For example, in 
LG&E Energy Corp v Argentine Republic, the tribunal re[ected the claim for expropriation when 
Argentina had changed the legal and regulatory framework that had induced the claimants 
to invest in Argentina. According to the tribunal in LG&EW ]The abrogation of these speci"c 
guarantees ;contained in the original regulations' violates the stability and predictability 
underlying the standard of fair and equitable treatment.]

70
 Similarly, in Azurix v Argentine 

Republic, the tribunal concluded that the impact of various adverse regulatory actions 
against a water concession ]was not to the extent required to "nd that, in the aggregate, 
these actions amount to an expropriation . . .]3 however, the actions of the government, when 
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considered together, ]reOect;ed' a pervasive conduct of the ;government' in breach of the 
standard of fair and equitable treatment.]

77

The LG&E case is also signi"cant for its recognition and application of the KnecessityK 
defence. jnder the necessity defence, a state may be excused from its treaty obligations 
when the actions at issue were taken to safeguard an essential interest against a grave 
and imminent peril.

72
 In LG&E, the tribunal concluded that the regulatory actions taken by 

Argentina were - at least for a limited period of time - [usti"ed by the severity of ArgentinaKs 
"nancial crisis. The tribunal concluded that Argentina was not liable for damages during that 
period of time.

71
 In this respect, the LG&E decision reached the opposite conclusion from 

the tribunal in a case decided the previous year. In CMS Gas Transmission Co v Argentine 
Republic, the tribunal concluded that ArgentinaKs "nancial crisis did not satisfy the conditions 
of the necessity defence.

74
 In LG&E, the tribunal held a separate damages phase and, in •uly 

200$, announced its award in favour of the claimant in the amount of jSQ/$,400,000.
7/

 Still, 
the case is more likely to be remembered for its recognition of the necessity defence than 
for its substantial award in favour of the claimant.

The LG&E and CMS decisions are reminders that, as ICSIDKs [urisprudence continues to 
evolve, there will be an increasing number of conOicting decisions. Another area where the 
decisions appear to be inconsistent involves the so-called KumbrellaK clause, in which the host 
states agree in the treaty to comply with any obligation they have undertaken with respect 
to investors and?or investments of the other state. Some claimants have argued that an 
umbrella clause can elevate a claim for breach of an investment agreement into a claim 
under an investment treaty. The "rst case to address that argument was SGS v Pakistan, 
which re[ected the notion that a contract claim could be transformed into a treaty claim by 
virtue of an umbrella clause.

76
 But several cases arising out of the Americas have taken the 

opposite view. In LG&E, the tribunal stated that the umbrella clause ]creates a requirement 
for the host state to meeting its obligations toward foreign investors, including those that 
derive from a contract. Hence, such obligations receive extra protection by virtue of their 
consideration under the bilateral treaty.]

7$
 But the tribunal in LG&E appeared to go even 

further by holding that ArgentinaKs abrogation of guarantees to foreign investors contained 
within a statutory framework could breach the umbrella clause.78 In Enron v Argentine 
Republic, the tribunal reached the same conclusion. In awarding the claimant jSQ706 million, 
the tribunal determined that ArgentinaKs failure to comply with the obligations it had assumed 
under its agreement with the investor and in its domestic regulations constituted a violation 
of the treatyKs KumbrellaK clause, as well as its Kfair and equitable treatmentK provision.

75
 

However, in the recent decision of the annulment committee in CMS v Argentine Republic, 
the committee annulled the tribunalKs earlier "nding that the umbrella clause could be applied 
to erga omnes obligations (such as unilateral commitments set forth in the stateKs regulatory 
framework), on the basis that the tribunal had not adequately stated the reasons for its 
"nding. But in so ruling, the committee expressed scepticism that the umbrella clause could 
be applied to such obligations.

20

Despite a number of awards against host states, it should be recognized that host states 
have also prevailed in their disputes with investors. For example, in several recent cases, 
Jieira v Chile,

27
 Bayview Irrigation District et al v Mexico,

22
 and MCI Power Group LC v 

Ecuador,
21

 the tribunals sustained the respondentsK ob[ections based on [urisdiction. In 
FiremanKs Fund Ins Co v Mexico 

24
 and jnited Parcel Service v Canada,

2/
 both :AFTA cases, 

the tribunal ruled in favour of the respondents on the merits.
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OTJER DEVELOPMENTS

Few events in Latin America attracted more attention in the world of investor-state arbitration 
than BoliviaKs withdrawal from the ICSID Convention. As a practical matter, the withdrawal 
does not mean that investor-state arbitration can no longer be brought against Bolivia at 
ICSID. Bolivia still has fully rati"ed BITs with ICSID clauses with countries such as Belgium 
and Luxembourg, France, Germany, the :etherlands, the jV and the jS. Even after BoliviaKs 
withdrawal from the ICSID Convention becomes effective (1 :ovember 200$),

26
 cases 

can still be brought against Bolivia at the ICSID Additional Facility, as well as other arbitral 
fora speci- "ed in the BITs. Nnly a country like Brazil - which has neither signed the ICSID 
Convention nor rati"ed any of the 74 BITs it has signed - will avoid arbitration at ICSID.

2$

But BoliviaKs withdrawal is emblematic of a tide of populism and nationalisation that has 
been spreading throughout much of Latin America over the past several years. Large-scale 
nationalisations are underway in Jenezuela, Ecuador and elsewhere. After expelling its Yorld 
Bank representative in April, it was reported in early Nctober that Ecuador would no longer 
accept ICSID [urisdiction over disputes related to oil, gas and mining. (As this article goes 
to print, it is unclear how and to what extent Ecuador intends to accomplish that goal.) 
Similarly, President Hugo Chávez announced that Jenezuela would be withdrawing from the 
Yorld Bank and IMF, and has suggested that Jenezuela might also withdraw from the ICSID 
Convention. In addition, Argentina is reportedly planning to ask the jS government formally 
to recognise ArgentinaKs right to declare its "nancial crisis in 2007-2002 as an emergency 
that excused Argentina from its obligations under the jS-Argentina BIT.

Many of these events arise from social, political, and economic trends that have little to 
do with ICSID, and in many ways trace their roots to the historic revulsion in many Latin 
American countries against any perceived relinquishment of national sovereignty (the same 
revulsion that gave rise, more than 700 years ago, to the Calvo doctrine). But the "rst wave 
of [urisdictional decisions against Latin American governments - which were decided mostly 
in favor of claimants - may also have contributed to the perception that ICSID arbitration 
was systemically unfair to countries from the developing world. As Latin American countries 
become increasingly sophisticated - and increasingly successful - in defending ICSID cases, 
one can only hope that that perception is changing.

But in many countries in Latin America, hostility toward so-called KneoliberalK policies and 
institutions appears unlikely to decline any time soon. It is almost inevitable that such 
hostility - and the policies that are born of it - will lead to an increasing number of ICSID 
arbitrations being "led in the coming years.

In the meantime, the number of arbitrations "led under :AFTA and other treaties against 
governments in the northern part of the hemisphere are increasing as well. That trend 
appears equally likely to continue.
:otes

7. Case Concerning the Barcelona Traction, Light and Power Co Ltd, (Belgium v Spain), 
75$0 IC• Reports, 1 paragraph $8.

2. Although Canada rati"ed the ICSID Convention in December 2006,  it  has not 
yet complied with articles 68 and 65, which require parties to the Convention 
to  implement  its  provisions  within  their  territories,  in  compliance  with  their 
respective constitutional procedures. jnder CanadaKs constitution, its provincial 
governments are responsible for the regulation of property and civil rights and courts 
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administration. The provinces of Alberta and íuebec have not yet taken the necessary 
steps to implement the ICSID Convention, and as Canada has not yet elected to 
exclude these provincial territories from the ConventionKs application upon written 
notice, as permitted under article $0, the Convention arguably does not yet apply to 
Canada or Canadian investors.

1. Saipem, SpA v Bangladesh, Decision on •urisdiction and Recommendation on 
Provisional Measures, 27 March 200$, ICSID Case :o. ARB?0/?0$, paragraph 6$.

4. See, eg, Aguas del Tunari SA v Bolivia, Decision on RespondentKs Nb[ections to 
•urisdiction, 27 Nctober 200/, ICSID Case :o. ARB?02?01 (AdT Decision)3 Azurix Corp 
v Argentina, Decision on •urisdiction, 8 December 2001, ICSID Case :o. ARB?07?723 
Compa>ia de Aguas del Aconqui[a SA & Jivendi jniversal v Argentina, Award, 27 
:ovember 2000, ICSID Case :o. ARB?5$?1. In the interests of full disclosure, Crowell 
& Moring LLP was counsel for the respondent in the Aguas del Tunari case.

/. AdT Decision, paragraph 778.

6. AdT Decision, paragraph 121.

$. Decision of the Tribunal on Nb[ections to •urisdiction, 7$ •uly 2001, ICSID Case :o. 
ARB?07?8.

8. Nccidental Exploration and Prod Co v Ecuador, Final Award, 7 •uly 2004, LCIA Case 
:o. j:146$ (j:CITRAL). An appeal by Ecuador in the jV was re[ected by the íueenKs 
Bench in a decision that was aUrmed by the Court of Appeal in London on 4 •uly 
200$.

5. EnCana Corp v Ecuador, Final Award, 1 February 2006, LCIA Case :o. j:1487 
(j:CITRAL).

70. LG&E Energy Corp v Argentine Republic, Decision on Liability, 1 Nctober 2006, ICSID 
Case :o. ARB?02?7 (LG&E), at paragraph 711.

77. Azurix v Argentine Republic, Award, 74 •uly 2006, ICSID Case :o. ARB?07?72, 
paragraph 112. By contrast, several earlier decisions agreed with the claimants 
that the stateKs regulatory actions amounted to expropriation - although these 
cases involved the denial or revocation of permits and licenses, without which the 
businesses could not operated. See, eg, Metalclad v jnited Mexican States, Award, 10 
August 2000, ICSID Case :o. ARB(AF)?5$?73 Tecmed v jnited Mexican States, Award, 
25 May 2001, ICSID Case :o. ARB?(AF)?00?2.

72. The necessity  defence is  articulated in  article  2/(7)  of  the International  Law 
CommissionKs Draft Articles on State Responsibility as followsW ]:ecessity may not 
be invoked by a State as a ground for precluding the wrongfulness of an act not in 
conformity with an international obligation of that State unless the actW (a) is the only 
means for the State to safeguard an essential interest against a grave and imminent 
peril3 and (b) does not seriously impair an essential interest of the State or States 
towards which the obligation exists, or of the international community as a whole.]

71. LG&E, paragraph 26$(e).

74. Award, 72 May 200/, ICSID Case :o. ARB?07?8.

7/. LG&E Energy Corp. v Argentine Republic, Award, 2/ •uly 200$, ICSID Case :o. 
ARB?02?7.
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76. Decision on •urisdiction, 6 August 2001, ICSID Case :o. ARB?07?71.

7$. LG&E, paragraph 7$0.

78. Id, paragraph 7$/.

75. Award, 22 May 200$, ICSID Case :o. ARB?07?1, at paragraph 2/7-2$$.

20. CMS Gas Transmission Co v. Argentine Republic, Decision of the ad hoc committee 
on the Application for Annulment of the Argentine Republic, 2/ September 200$, 
ICSID Case :o. ARB?07?8, paragraphs 86-700. Although the committee annulled this 
portion of the tribunalKs earlier decision, it aUrmed the overall award.

27. Decision on •urisdiction, 27 August 200$, ICSID Case :o. ARB?04?$.

22. Decision on •urisdiction, 75 •une 200$, ICSID Case :o. ARB(AF)?0/?7 (:AFTA).

21. Award, 17 •uly 200$, ICSID Case :o. ARB?01?6 at paragraph 1/7-1/1.

24. Award, 7$ •uly 200$, ICSID Case :o. ARB(AF)?02?7 (:AFTA).

2/. Award, 77 •une 200$, j:CITRAL (:AFTA).

26. Article $7 of the ICSID Convention provides that ];a'ny Contracting State may 
denounce this Convention by written notice to the depositary of this Convention ;i.e., 
the Yorld Bank'. The denunciation shall take effect six months after receipt of such 
notice.] The Yorld Bank received BoliviaKs notice on 2 May 200$.

2$. Bolivia has also indicated that it may withdraw or revise its BITs. It should be noted, 
however, that most BITs contain termination provisions providing that any investment 
made before the date of termination will be protected for a number of years. For 
example, the j.S.-Bolivia BIT provides that any investment made before the date of 
termination will be protected for 70 years thereafter.
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In the 200$ edition of Arbitration Review of the Americas, we discussed the importance 
of court support to arbitration and elaborated on the then current situation in the Republic 
of Argentina. Ye mainly focused on certain statements of Argentine government oUcials 
referring to the CMS Gas Transmission v Argentina Republic case pending before ICSID, and 
on the government views on whether Argentina would undertake to carry out potentially 
adverse "nal awards.

7

Ye also analysed a recent holding of ArgentinaKs highest court on constitutional and federal 
matters, the :ational Supreme Court of •ustice, in •osé Cartellone Construcciones Civiles 
v Hidroeléctrica :orpatagónica o Hidronor. The court stated in an obiter dictum that arbitral 
awards would always be sub[ect to appeal whenever considered ]unconstitutional, illegal or 
unreasonable].

This obiter dictum was construed by some legal scholars as a potential hazard to future 
ICSID awards, which on the view stated by the court might be sub[ect to court supervision. 
Finally, we concluded that an oUcial statement of the Argentine attorney general in the CMS 
case that Argentina will comply with section /4.7 of the ICSID Convention brought some 
hope that the country will respect its international commitments.

However, an anti-arbitration in[unction "led by Argentina, which sought to interfere with 
an international arbitration, is proving otherwise. Argentina requested an interim measure 
before the Argentine Court of Appeals in Administrative Matters, 4th section (C:CAF), 
asking for the suspension of the arbitration proceedings in :ational Grid Transco plc (jV) v 
Argentina, being held in Yashington, DC. Nn 1 •uly 200$, the C:CAF, in E:-Procuración del 
Tesoro v Cámara de Comercio Internacional (Argentina v ICC)

2
 issued an interim measure 

orderingW (i) the panel of arbitrators - Messrs Andrés Rigo Sureda, Ale[andro Miguel Garro and 
Eli Yhitney Debevoise - to suspend the arbitration proceedings in the :ational Grid Transco 
case3 and (ii) the claimant to abstain from moving forward with the arbitration proceedings.

Since the :ational Grid Transco case follows j:CITRAL rules, the eventual enforcement 
of  the  award  differs  from  what  is  provided  under  ICSID  arbitration.  Yhile  in  the 
former enforcement is governed by the 75/8 :ew 9ork Convention, which admits court 
supervision,

1
 in the latter no such court supervision is allowed. That is, Argentine courts 

would probably have had the chance to control the award of the :ational Grid Transco case 
at the time of enforcement.

4

After the anti-arbitration in[unction was rendered, the panel of arbitrators informed the 
parties that they would not suspend the proceedings. Therefore, claimants shall have no 
interest to reverse the decision,

/
 so the ruling shall remain as an unsuitable precedent. For 

instance, a potential enforcement of the :ational Grid Transco case in Argentina will have to 
face this precedent with a negative forecast for claimants.

The question examined here is not the right of Argentina as respondent to present its case 
or to resort to any remedy available under the arbitration rules and?or under the national 
legislation of the forum or in the country where recognition and enforcement of the award is 
sought. Rather the issue under analysis is ArgentinaKs conduct, as it interferes through a local 
court with an international arbitration when, at the time the interim measure was rendered, 
both Argentina and the local court should have known that all local courts lacked [urisdiction 
over the case.
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Argentina has signed over /0 bilateral investment treaties (BITs) and been sued in more 
than 25 international arbitrations (ICSID and others) and the :ational Grid Transco case will 
probably remain as a study case for the investor-state dispute resolution methods and its 
effectiveness. For the reputation of Argentine courts, it would be desirable that the decision 
rendered in the Argentina v ICC case is promptly reversed.

STATEMENT OF TJE CASE

The Argentina v ICC decision states that :ational Grid Transco plc, a company incorporated 
in the jV, owned a participation in Transener, a leading company in the public service of 
the extrahigh- voltage electricity transmission system in the Republic of Argentina, and 
that :ational Grid Transco began an international arbitration arguing that the results of the 
enactment in 2002 of the Argentine emergency laws affected its investment in Transener 
and, as a consequence, breached the jV?Argentine BIT.

The jV?Argentina BIT refers to arbitration under the j:CITRAL arbitration rules when the 
parties do not reach an agreement on other types of arbitration (ie, ICSID or ICISD Additional 
Facilities) in a three-month period.

6
 jnder the j:CITRAL arbitration rules, :ational Grid 

Transco and Argentina appointed Debevoise and Garro as arbitrators, respectively, and those 
arbitrators appointed Rigo Sureda as chairman of the panel.

$

Nn 20 December 2004, Argentina challenged Rigo Sureda, arguing that there were serious 
doubts regarding his impartiality or independence. The grounds for the alleged doubts were 
the links between Rigo Sureda and the Argentine attorney Santiago TawilW the former acted 
as chairman in the Azurix and Siemens cases against the Republic of Argentina, where Tawil 
acted as attorney for the claimants3 and in the Duke Energy International Peru Investments 
:o 7 Ltd c?Republic of Peru case, Tawil was appointed arbitrator by claimants who were 
represented by Fulbright & •aworski, a law "rm where Rigo Sureda was senior advisor.

:either :ational Grid Transco nor Rigo Sureda accepted the grounds for the challenge. 
According to article 72 of the j:CITRAL arbitration rules, the challenge should be decided 
by the appointing authority designated by the secretary-general of the Permanent Court of 
Arbitration (PCA) at The Hague. Thereupon, the secretary-general of the PCA designated the 
Court of Arbitration of the ICC to decide on the challenge.

Nn 2 •anuary 2006 the Court of Arbitration of the ICC communicated to the parties its 
decision to re[ect the challenge submitted by Argentina. According to article 2.71 of the ICC 
Rules,

,dFecisions Of Ive Boupt As Io Ive AaaointmentG BonhpmltionG Bvl((enbe Op Rea(lcement Of 
An Apjitpltop Svl(( Ee Hinl(] Ive Relsons Hop Decisions Er Ive Boupt As Io Ive AaaointmentG 
BonhpmltionG Bvl((enbeG Op Rea(lcement Of An Apjitpltop On Ive Wpounds Ivlt Pe ys wot 
Hu(h((inb Pis Hunctions yn Accopdlnce Litv Ive Ru(es Litvin Ive Jpescpijed Iime VimitsG Svl(( 
wot Ee Bommuniclted]

ArgentinaKs reaction was to "le an appeal for annulment of the decision. Argentina resorted 
to the local courts, based on section $60 of the Argentine Civil and Commercial Procedural 
Code (the Procedural Code), which allows an annulment proceeding against the "nal award 
of an arbitral panel.

Argentina requested the annulment of the decision of the Court of Arbitration of the ICC, 
arguing that the decision rendered was not only wrong but also that failure to communicate 
the reasons to reach that decision affected its constitutional rights of defence. In addition, 
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Argentina requested C:CAF interim measures orderingW (i) the panel of arbitrators to 
suspend the arbitration proceedings3 and (ii) :ational Grid Transco to abstain from going 
forward with the arbitration process until a "nal court decision on the annulment is 
rendered.

8

The C:CAF requested the Argentine Ministry of Foreign Relations to obtain from the panel a 
copy of the :ational Grid Transco case. The ministry, through the Argentine embassy in the 
jS, addressed the request to the arbitral panel3 but such request was not answered in two 
opportunities.

Therefore, in absence of a due response from the panel, C:CAF considered appropriate to 
issue the interim measures to protect the alleged violation of the constitutional rights of 
Argentina.

Surprisingly, C:CAF in its own decision argued that it could not analyse its own [urisdiction 
over the case, because the panel of arbitrators did not comply with the submission of the 
copy of the docket requested. Even more astonishing is the failure of C:CAF to request a 
copy of the arbitration docket to Argentina before deciding on the case. It did so on 7$ •uly 
200$, after issuing the anti-arbitration in[unction.

Furthermore, the anti-arbitration in[unction resolution declared applicable section 756 of the 
Procedural Code, which readsW

A 1udbe )ust wot Opdep yntepim )elsupes Lven Ive Blse ys wot Of Pis Bomaetence] PoCexepG 
Ive yntepim )elsupe Opdeped Er An yncomaetent 1udbe Li(( Ee 9l(id Lvenexep yt Boma(ies 
Litv Ive Otvep Sections Of Ive BvlatepG Eut Ivis Li(( wot Jpopoblte Ive 1upisdiction] Ive 
1udbe Ivlt Opdeped Ive yntepim )elsupe Li(( De(ixep Ive Hi(e Io Ive Bomaetent 1udbe As 
Soon As Requiped]

The hearings in the :ational Grid Transco case were scheduled for 5 •uly 200$. A few days 
before, Argentina requested and C:CAF issued the anti-arbitration in[unction. Their ruling 
stated that if the arbitration proceding continued and, thereafter, the award was issued, the 
request for annulment of the decision on the challenge of Mr Rigo Sureda would have been 
late and ineffective. Therefore, C:CAF found that Argentina had a right to the requested 
in[unction, so that the decision on Rigo SuredaKs challenge could be revisited in due time.

ANALYSIS

It is worth analysing whether the C:CAF had [urisdiction over the arbitral proceedings and 
commenting on some general issues related to the challenge of arbitrators. Since the AR v 
ICC docket does not contain enough information about the grounds on which Rigo Sureda 
was challenged, we will not include any comments on that matter.

In the Argentine?jV BIT, Argentina accepted to prorogate the [urisdiction of investor-state 
disputes to international arbitration.

5
 Although some Argentine scholars have questioned 

ArgentinaKs right to prorogate those disputes to international arbitration, we understand that 
a reasonable construction of the Argentine Constitution, international treaties, and national 
laws authorise said prorogation. However, it would exceed the scope of this analysis to 
expand on these issues.

Did C:CAF have [urisdiction over the appeal for annulment of the decision of the ICC under 
section $60 of the Procedural CodeX Did it have [urisdiction to hear on an anti-arbitration 
in[unction requested under section 75/ of the Procedural CodeX
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The only possible answer to both questions is plainly, no. From the statement of AR v 
ICC decision and its docket, we know that the :ational Grid Transco case is being held in 
Yashington, DC. Also, that :ational Grid Transco offered The Hague as the forum for the 
arbitration, but "nally accepted ArgentinaKs proposal of Yashington, DC. Therefore, any need 
of assistance, control or supervision of national courts should have come from those of the 
agreed forum.

It is an accepted principle in an international arbitration (except in ICSID arbitration, which is 
considered a stateless arbitration), that ]the law governing the arbitration (the so-called lex 
arbitri) is typically considered to be the law of the country where the proceedings are held and 
the award rendered].

70
 And, ];t'he law governing the arbitration determines the relationship 

between the arbitral tribunal and national courts. It will, for instance, determine whether, and 
to what extent, [udicial review of the award or court intervention during arbitral proceedings 
is authorized.]

77

It is also submitted that where the parties have failed to choose the law governing the 
arbitration proceedings, those proceedings must be considered, at any rate prima facie, as 
being governed by the law of the country in which the arbitration is held, on the ground that 
it is the country most closely connected with the proceedings. 

72

The :ew 9ork Convention, rati"ed by Argentina in 7558, reinforces this position obliquely.
71

 
]Article J(7)(d) permits nonrecognition of an arbitral award if K;t'he composition of the arbitral 
authority or the arbitral procedure was not in accordance... with the law of the country where 
the arbitration took placeK. Similarly, Article J(7)(a) permits non-recognition of an arbitral 
award if... the arbitration agreement was not valid under the curial law].

74
 Thus, it is clear 

that jS federal courts would have [urisdiction over any question raised on the :ational Grid 
Transco case arbitration proceeding.

ys Section 6U? Of Ive Jpocedupl( BodeG Lvicv Autvopises An yncomaetent Boupt Io yssue An 
yntepim )elsupe Lven 'pbencr Adxises Io Do SoG Aaa(iclj(e Io yntepnltionl( Bommepcil( 
Apjitpltion-

Again, no is the only possible answer.

The C:CAF and Argentina should have known that the antiarbitration in[unction issued by 
an Argentine court against an arbitration whose forum was Yashington, DC would be futile, 
because the Argentine court does not have authority over the arbitrators. In the :ational Grid 
Transco case the panel of arbitrators refused to follow the order of the C:CAF.

Local courts decided otherwise in a similar precedent, Reef Exploration Inc v Compa>ãa 
General de Combustibles.

7/
 The Court of Appeals in Commercial Matters (C:Com), Section 

D, allowed the enforcement of an award, even when a previous decision of C:Com, Section B, 
found that Argentine courts had [urisdiction over the matter being held in an AAA arbitration 
in Dallas, Texas.

Section B of C:Com issued a ruling over [urisdiction that resulted in a typical anti-arbitration 
in[unction. The ruling ordered the AAA arbitration panel to decline its [urisdiction in favor of 
Argentine courts. The panel of arbitrators of the Reef case did not accept the order. Yhen 
the time of enforcement of the Reef arbitration award arrived, Section D of C:Com argued 
politely that Section BKs ruling would have a point only if the panel of arbitrators agreed on 
its terms.
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Grigera :aón, referring to the Reef case, stated that ];t'he surrealistic facets of the situation 
are underlined by the obvious fact that their is no superior, overarching, Argentine, national 
or international court with authority to resolve a supposed conOict of [urisdictions between 
an Argentine court of law and international arbitral tribunal sitting in a different country].

76

Additionally, the Federal Arbitration Act (FAA) is applicable in an international arbitration 
held in Yashington, DC, whenever parties have not agreed on any procedural laws. Hence 
jS federal courts have [urisdiction in any question raised in the arbitration proceedings 
whenever the rules chosen by the parties or national mandatory laws provide for court 
intervention.

Consequently, it was very clear at all times that C:CAF did not have [urisdiction over the 
matter or the appeal for annulment (section $60 of the Procedural Code). The argument 
invoked by C:CAF that section 756 would authorise an anti-arbitration in[unction issued by 
an non-competent national court is absurd. jnder such section, once C:CAF concludes that 
it lacks [urisdiction, its duty is to send the "le to the competent court. Yould the C:CAF send 
the Argentina v ICC case to a jS courtX In our opinion the C:CAF should have simply re[ected 
the in[unction, stating that it was not competent, and the defendant should have gone before 
the competent jS court.

It is further noted that section $60 of the Procedural Code does not require participation of 
the counterpart in the appeal for annulment. This section, though likely unconstitutional, may 
be ultimately bene"cial for :ational Grid Transco, who may argue at a future stage (the time 
of enforcement, if any, in Argentina) that it was not a party in the Argentina v ICC case and, 
therefore, was not bound by any decision taken in said procedure. This is the principle applied 
by C:Com, Section D, in the Reef case.

As  we  explained  above,  there  is  insuUcient  information  in  the  docket  to  examine 
substantially the grounds for challenging Mr Rigo Sureda as chairman. However, what is 
clear under Argentine law is that national courts should abide by the choice of the rules 
and forum agreed to by the parties (in the :ational Grid Transco case, j:CITRAL Rules and 
Yashington, DC).

Ye will brieOy describe which procedure would have applied in Argentina in the absence of 
an agreement between the parties. The Procedural Code provides that an arbitrator could 
be challenged under the same rules applicable to the challenge of a [udge. Such challenge 
should be "led before the arbitral panel, and if the arbitrator does not accept the grounds for 
the challenge, the lower court of ordinary [urisdiction should take the "nal decision on the 
matter (Procedural Code, sections $64 and $4$), as said decision is not sub[ect to appeal.

Therefore, had the :ational Grid Transco case been held in Argentina, even in that case 
C:CAF would not have competence to decide on the matter related to the challenge of the 
arbitrator. In the Argentina v ICC case, C:CAF missed the point because it misconstrued the 
law applying procedural rules established to question the award when the matter was the 
challenge of an arbitrator.

In addition, Argentina indicated the j:CITRAL Model Law as a secondary source of law 
to persuade C:CAF. Again, the j:CITRAL Model Law respects party autonomy and the 
procedure chosen by the parties (article 71(7)). Yhen the parties have not chosen any 
procedure, and the questioned arbitrator does not accept the grounds for the challenge, 
the panel of arbitrators should decide on the matter (article 71(2)). Such decision might be 
reviewed before the competent court designated under article 6 of the j:CITRAL Model Law 
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but such review does not suspend the arbitration and the decision reached by the competent 
court is "nal (article 71(1)). Although Argentina has not yet adopted the j:CITRAL Model 
Law it is widely held throughout the arbitration community that this model law should be 
adopted.

As it results from this analysis, it is unlikely that C:CAF would have any say regarding the 
challenge of the arbitrator in any possible regular proceeding derived from the rules and 
forum agreed to by the parties.

CONCLUSION

In our last contribution to Arbitration Review of the Americas, we envisaged certain Argentine 
government acts that might have constituted a new policy towards arbitration, respectful of 
international duties even when Argentina was a party to such proceedings.

The analysis of Argentina v ICC case shows that the foregoing policy turned out to be not 
as "rmed as desired. Both the conduct of Argentina in submitting an appeal to a local court 
in a matter that was clearly beyond its [urisdiction and the decision rendered by said court 
intending to interfere in an international arbitral proceeding have helped to "x the idea that 
Argentina lacks a policy of court support for arbitration.

Furthermore, it was also clear enough that the C:CAF lacks [urisdiction in a challenge of an 
arbitrator both under Argentine procedural law and under the applicable laws of the forum, 
Yashington DC. The decision has provoked a sense of mistrust of the Argentine courts.

ArgentinaKs conduct is questionable. Argentina obtained an anti-arbitration in[unction but this 
interim measure was futile. The panel of arbitrators where the :ational Grid Transco case 
is pending refused to follow the order and consequently it seems that the decision will not 
cause any harm to :ational Grid Transco, at least for the moment.

Probably, the Republic of Argentina has not correctly assessed the gains and losses of the 
decision to "le the case before the local courts. The Argentina v ICC decision did not add to its 
case, and was a serious setback to the RepublicKs image before the international community.
:otes

7. A  "nal  award  would  be  the  one  rendered  by  the  panel  of  arbitrators,  as  the 
ICSID Convention sets forth that ]...each Contracting State shall recognize an 
award rendered pursuant to this Convention as binding and enforce the pecuniary 
obligations imposed by that award within its territories as if it were a "nal [udgment 
of a court in that State...] (section /4.7).

2. E:-Procuración del Tesoro v Cámara de Comercio Internacional, Lexis :o 1/0705$$

1. See article J of the :ew 9ork Convention.

4. Ye do not ignore that if :GT seeks the enforcement of the award in a third country, 
the Argentine Courts may not have the chance to supervise the award.

/. :GT was not a part in the Argentine procedures.

6. See, article 8(1) of the jV?Argentine BIT.

$. Article $ of the j:CITRAL arbitration rules.

8. Argentina invoked section 75/ of the Procedural Code and article 26 of the j:CITRAL 
arbitration rules.
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77. Idem, 657.
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E.R. $56, 807-02, 805-70 (House of Lords Mar. 1, 75$0), cited in Reisman et al, 
International Commercial Arbitration, 652.

71. Born, Gary B, International Commercial Arbitration in the jnited States (Vluwer Law, 
7554), 761.

74. Idem.

7/. Lexis no 20012225.
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BOLIVIA1S WITJDRAWAL FROM ICSID

p‘Nn 2 May 200$ the International Centre for the Settlement of Investment Disputes (ICSID) 
received from the Bolivian Ministry of Foreign Affairs BoliviaKs noti"cation of its withdrawal 
(KdenunciationK) from the 756/ Yashington Convention on the Settlement of Investment 
Disputes between States and :ationals of Nther States. As a result Bolivia formalised 
its prior statements of withdrawing from the ICSID and its re[ection of international 
arbitration as a means of resolving controversies between foreign investors and the Bolivian 
government. This action by the Bolivian government is consistent with the policies of 
President Evo Morales and his cabinet, towards greater government control over BoliviaKs 
natural resources.

Since its democratic election victory in •anuary 2006,  the Bolivian government has 
KnationalisedK the hydrocarbons sector by passing Supreme Decrees that grant the Bolivian 
state the ownership at the well head and grant the exclusive right to market natural gas 
and other hydrocarbons. This led to an aggressive renegotiation of former shared risk 
contracts to operating contracts with the foreign upstream hydrocarbons producers. The 
government also negotiated the transfer to the Bolivian state of the privatised re"neries and 
is negotiating the transfer of shares in the hydrocarbons transportation companies. Many of 
these companies threatened to resort to international arbitration provided for under different 
bilateral investment treaties to resolve such disputes with the government. :one of these 
companies actually "led ICSID arbitration claims.

This year the Bolivian government announced that it would seek the nationalisation of the 
privatised telecommunications company E:TEL3 and issued a Supreme Decree creating a 
special government committee for this purpose. In response to these actions the controlling 
shareholders of E:TEL delivered a letter to the Bolivian government requesting amicable 
negotiations. Six months thereafter the controlling shareholders "led a request for arbitration 
before ICSID, which would be permitted under the bilateral investment treaty between Italy 
and Bolivia. The government has stated that it does not believe the international arbitration 
will prosper as it has already withdrawn from ICSID.

Nur research has demonstrated that there is no precedent of any other country denouncing 
the ICSID Convention and thus, there is room for theoretical analysis, different interpretations 
and different conclusions could be arrived at with the same set of facts and elements of 
analysis.

According to article $7 of the Convention any contracting state (as de"ned in the Convention) 
may denounce the Convention by means of written notice and such denunciation shall take 
effect six months after the receipt thereof. In the case of Bolivia the denunciation took effect 
on 1 :ovember 200$.

Article $2 of the Convention complements the statement contained in article $7 by stating 
that notice by a contracting state pursuant to article $7 shall not affect the rights or 
obligations under the Convention of that state or of any national of that state ]arising out 
of consent to the [urisdiction of the Centre] (as de"ned in the Convention) given by one of 
them before such notice was received.

Another important element in the analysis is the fact that Bolivia has entered into a series of 
bilateral investment treaties (BITs) with several countries, the jS among them. It is diUcult to 
generalise about the different BITs as their wording varies as they relate to the treatment of 
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disputes among contracting states and investors of other states. However, most BITs follow 
a model similar to that of the jS-Bolivia BIT as it relates to the treatment of disputes, as a 
result we shall analyse how that treaty is affected by BoliviaKs withdrawal from the ICSID.

The jS-Bolivia BIT states that disputes related to investments may be submitted to several 
dispute resolution procedures, including ICSID. In this case it is essential to examine carefully 
the actual drafting of section IÉ(1) which provides that the dispute can be submitted to 
binding arbitration before ICSID ]if ICSID is available].

As a result the mere withdrawal from the ICSID facility does not preclude international 
arbitration from resolving disputes among foreign investors and the Bolivian government as 
international arbitration may still proceed through ad hoc arbitration pursuant to j:CITRAL 
rules.

The effects of BoliviaKs denunciation of the ICSID Convention are limited by the ICSID 
Convention itself, which states that notice of denunciation by a contracting state shall not 
affect the rights or obligations under the Convention of that state or of any national of that 
state ]arising out of consent to the [urisdiction of the Centre] (as de"ned in the Convention) 
given by one of them before such notice was received.

Two concepts are noteworthy in this text. The "rst one is that the denunciation does not 
affect the obligations of the denouncing state. It is, therefore, possible to deduce that, 
sub[ect to the condition stated in the text following the initial statement, an obligation of 
the denouncing state under the Convention would be to allow applicable disputes to be 
resolved by means of arbitration before ICSID. This is because every right granted to one 
party to an agreement, carries with it the corresponding obligation to honour that right by 
the counterparty and vice versa. Thus, to the right granted in favour of investors in the 
denouncing state to make use of ICSID arbitration, corresponds the obligation, on the part 
of that state, to abide by such choice and, in turn, the obligation of the state gives rise to the 
right of the investors.

However, the right to make use of ICSID together with its corresponding obligation is sub[ect 
to a condition, namely, that both right and obligation only arise to the extent that at least one 
of either the denouncing state or the investor have consented to ICSID [urisdiction prior to 
the denunciation. In light of this, two questions immediately ariseW what constitutes consent 
to ICSID [urisdictionX And when was such consent grantedX

Nn the "rst question, it is generally accepted that the inclusion in a BIT of a clause agreeing 
to ICSID arbitration as a method to resolve disputes can be construed as consent to ICSID 
[urisdiction on the part of the signatory states. However, it is [ust as generally accepted that 
said consent, in fact, is perfected only when an investor also chooses ICSID as the method 
to solve a dispute. Nf course, it would be possible to argue that the text of the Convention 
clearly provides that the obligation clearly subsists when one of either the denouncing state 
or the investor has consented to ICSID [urisdiction prior to the denunciation, and that the 
execution of the BIT is therefore suUcient. But it would also be possible to argue that the BIT 
contains a series of choices of [urisdiction for the investor and that until it makes that choice 
the stateKs consent is only potential, but not yet perfected.

Assuming the two premises, BIT execution and one consent, are accepted, the date of the 
consent becomes easy to de"ne as the date on which the BIT was rati"ed by the Bolivian 
government and came into force, all rights and obligations of the investors and of the state 
born after that date, would be protected even after the denunciation of the Convention.
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:otwithstanding the above, the text of the BIT may itself create a problem that could lead 
to a circular argument, which would, in turn, complicate the possible interpretation of the 
consent issue.

As stated above, however, even if ICSID arbitration were unavailable, international ad hoc 
arbitration would not be precluded. As a result the Bolivian government would need to 
withdraw from and denounce the BITs that provide for international arbitration. The Bolivian 
government has yet to announce such action and it seems unlikely that it will proceed with 
such a diplomatically damaging strategy currently.

Ye note that even if denounced, BITs contain survival clauses protecting investors for a 
determined period, even after the treaty is denounced, and that investors remain protected 
by BITs for investments made or acquired before the end of such survival term. In the case 
of the jS-Bolivia BIT the survival term is ten years. It is worthwhile to note that the survival 
clause does not mention the need for the existence of a dispute prior to the expiration date 
or that the investor must have availed itself of the right to arbitration prior to that date.

The question of how the effects apply to possible disputes arising from investments in Bolivia 
is sub[ect to a decision on the question of [urisdiction by the arbitral panel, before which 
these questions may be presented. Ye believe that the issues affecting the availability of 
ISCID as a dispute solving mechanism, include the time frame during which the investments 
were made. In this sense we believe that there is practically no question that all existing 
investments would remain protected and could be sub[ect to ICSID arbitration. Future 
investments, however may not be protected given the time and term constraints detailed 
above. Ye believe all investments made during a period between the date the denunciation 
notice of the BIT is "led and the anniversary thereof would be protected under the combined 
umbrella of ICSID and BIT survival clauses. Nf course, this leaves open the questions 
as to what exactly constitutes future investments and as to what happens with ongoing 
investments. As with the case of existing investments, there is little doubt that eligible 
existing disputes would continue to be processed under ICSID. The possibility of "ling 
future disputes under ICSID, however, would depend, "rst, on the eligibility of the underlying 
investment and on the decision on the [urisdiction issue and, second, on whether the "ling 
for arbitration occurs within the protection period afforded by the BIT.

As a result of the above it is clear that the Bolivian governmentKs intention to be liberated from 
the prospect of being sub[ected to international arbitration as a result of its nationalisation 
policy has not been completed as a result of its withdrawal from ICSID. Nne could easily argue 
that by withdrawing from ICSID it has only changed from a type of arbitration in which there 
is an institution that theoretically insures an impartial proceeding to an ad hoc arbitration 
where no such institution exists and the arbitrators and parties are free to decide on the 
form of the proceeding. Further ICSID arbitration could well be available for the claims that 
arise out of investments that were made prior to BoliviaKs withdrawal from ICSID. Ye are 
certain that these and many other similar issues will be put to the test to the extent E:TELKs 
controlling shareholders proceed with their intention of sub[ecting the Bolivian government 
to ICSID arbitration as currently "led before ICSID.
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ARBITRATION OF CORPORATE DISPUTES

After some years of stagnation, in 2004, Brazilian companies resumed initial public offers on 
the S’o Paulo Stock Market (BNJESPA).

7
 There were seven IPNs in 2004, nine in 200/, 26 

in 2006, /6 between •anuary and Nctober 200$,
2

 and many other companies have already 
presented requests for issuing stocks to the Brazilian Securities Commission (CJM).

Almost all the companies that began to trade on the BNJESPA since 2004 have undertaken 
to comply with levels of corporate governance that impose the inclusion of arbitration 
clauses in their by-laws. At present, out of the 414 companies traded on the BNJESPA, 
771 companies have undertaken to submit conOicts concerning them, their controlling 
shareholders, oUcers and directors and members of the audit committee to arbitration. 
Some of these companies are the most traded, such as Petrobras, Banco do Brasil, Bovespa 
Holding, Cosan (sugar and ethanol producer), Embraer (aeroplane industry), TAM and Gol 
(BrazilKs main airline companies), Cesp and Light (electrical sector) and :atura (cosmetics).

So far, no conOict has been submitted to the BNJESPA Market Arbitration Chamber, the 
institution to which all these companies have undertaken to submit the arbitrations. But it is 
certain that this is a new area in which arbitration will develop in Brazil, and scholars have 
already established a broad debate with respect to the sub[ective and ob[ective effects of 
arbitration clauses included in companiesK by-laws.

Below, we summarise the origin of this new trend and the concerns raised by Brazilian 
scholars on this matter.

JISTORY OF TJE DEBATE

The concept of submitting corporate disputes to arbitration is not new in Brazilian Law. The 
Commercial Code of 78/0 already provided that all the corporate disputes arising among 
shareholders during the existence of a company, its liquidation and winding up should be 
submitted to arbitration (article 254).

This  provision  was  heavily  criticised  for  obliging  parties  to  submit  themselves  to 
arbitration, because, according to legal scholars, the concept of compulsory arbitration was 
incompatible with the Brazilian legal system of that time (it is still incompatible today). In 
7866, this rule was revoked by Law :o. 7.1/0, which still allowed parties to submit corporate 
disputes to arbitration, but on a voluntary basis.

Since then, for almost 7/0 years, the development of the use of arbitration in Brazil faced 
diUcult obstacles. Although the legal system recognised arbitration as a method of dispute 
resolution, Brazilian courts concluded that arbitration clauses were not binding, because a 
party could not renounce the right of submitting a future dispute to the [udiciary before even 
knowing what the ob[ect of such dispute would be.

In 7556, the Brazilian Arbitration Law entered into force, reOecting the modern principles that 
govern arbitration around the world and expressly asserting the enforceability of arbitration 
clauses. This statute is a milestone in the development of arbitration in Brazil.

Although, theoretically, parties could include enforceable arbitration clauses in companiesK 
by-laws since then, it was not a common practice.

The situation only began to change in 2000, when BNJESPA adopted a new regulation 
creating special trading segments, according to the principles of corporate governance 
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applied by the companies (ie, level 7, level 2 and new market). According to the BNJESPA 
rules, a company can only have its shares traded in level 2 or in the new market segments if 
it includes an arbitration agreement in its by-laws. The rationale behind this regulation is that 
the higher the principles of corporate governance applied by a certain company, the higher 
the price that investors will be willing to pay for its shares.

In 2007, another stimulus was given to the inclusion of arbitration clauses in companiesK 
by-laws. The Brazilian Corporations Law was amended by Law :o. 70?101?07, with the 
addition of a third paragraph to article 705, expressly providing that by-laws could contain 
arbitration clausesW

Ive Bopaopltion:s Er;(lCs )lr .stlj(isv Ivlt Anr Disautes EetCeen Ive Svlpevo(deps And 
Ive BopaopltionG Op EetCeen Ive )lMopitr Svlpevo(deps And Ive )inopitr Svlpevo(deps )lr 
Ee Reso(xed Er Apjitpltion 'ndep Ive Iepms Saecihed Er yt]

The  BNJESPA  regulatory  requirement,  together  with  the  express  provision  in  the 
Corporations Law, led to a broad adhesion to this practice. :owadays, more than 2/ per cent 
of companies traded on the BNJESPA already have arbitration clauses in their by-laws. All 
the companies that carried out IPNs since then, even when their stocks are not traded in level 
2 or in the new market, included arbitration clauses in their by-laws.

Brazilian scholars do not challenge the arbitrability of corporate disputes as a whole, a 
discussion held in the past in other countries, such as the jnited States, where, until 758$ 
when the Supreme Court issued the opinion on Shearson?American Express Inc v McMahon, 
disputes related to the Securities Act could not be submitted to arbitration.

1
 In Brazil, the 

debate concerns the sub[ective and ob[ective effects of an arbitration agreement included 
in the by-laws.

TJE INTERPRETATION OF ARTICLE 903, SECTION é, OF TJE CORPORATIONS LAW

Nne of the "rst issues raised by Brazilian scholars with respect to this sub[ect was the correct 
interpretation of article 705, section 1, of the Corporations Law.

This provision states that ]by-laws may establish] that disputes ]may be resolved by 
arbitration ;...'] A literal interpretation of the text could lead to the conclusion that by-laws 
could not contain an arbitration agreement that would compel parties to submit disputes 
to arbitration, but only recommend or maintain arbitration as an optional means of dispute 
resolution.

Such interpretation has been re[ected by Brazilian scholars, because it would render the 
provision of the Corporations Law useless.

4
 There is no sense in establishing an arbitration 

agreement if it is not binding. Nne of the main achievements of the Brazilian Arbitration 
Law was exactly the recognition that arbitration clauses were binding, therefore, such literal 
interpretation would constitute a step backwards in the development of arbitration in Brazil.

In addition, before the amendment of the Corporations Law, there was nothing to prevent 
shareholders from including a binding arbitration agreement in the companiesK by-laws, thus 
such reading was not compatible with the Brazilian legal system.

It should also be noted that there are many other provisions in Brazilian statutes in which the 
word _mayK has been interpreted to signify obligation, not option.

PARTIES BOUND BY TJE ARBITRATION AGREEMENT
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After concluding that by-laws arbitration clauses would be binding, scholars argue with 
respect to what parties would be bound to submit their disputes to arbitration. The sub[ective 
effects of the by-lawsK arbitration agreement is probably the most contended issue in this 
matter.

The essence of the discussion is whether a party that has not expressly conveyed its will to 
submit certain disputes to arbitration can be bound by an arbitration agreement included in 
a companyKs by-laws.

It is not disputed that the company and the shareholders that have agreed with the inclusion 
of the arbitration agreement in the by-laws are bound by the provision.

The problem is whether the arbitration agreement binds the shareholders thatW (i) cast their 
vote against the inclusion of the arbitration agreement in the by-laws3 (ii) attended the 
shareholdersK meeting that approved such insertion, but declined to vote3 (iii) did not attend 
the shareholdersK meeting3 and (iv) acquired the shares when the by-laws already contained 
an arbitration agreement. Some of the most authoritative scholars have completely opposite 
opinions on this issue. Paulo Salles de Toledo sustains that an arbitration agreement 
included in the by-laws of the company would bind all the shareholders, who, by holding 
the shares of such a company, would tacitly express their agreement with the arbitration 
agreement.

/

Nther scholars that sustain this position argue that, in a corporation, the vote of the ma[ority 
of the shareholders reOects the corporate interest and, therefore, the minority shareholders 
must abide by it. They also claim that the inclusion of the arbitration agreement does not 
cause any harm to the shareholder.

6

Modesto Carvalhosa and :elson Eizirik do not agree with this position. In sum, they argue 
that arbitration agreements in by-laws only bind the shareholders who expressly convey 
their agreement with the arbitration agreement, because, otherwise, the by-laws would be 
providing for compulsory arbitration, which is not compatible with the Brazilian legal system.

The main arguments that support their conclusion are the following. First, the by-laws 
could not prevent shareholders from submitting their disputes to the [udiciary, because the 
Brazilian Constitution states that the ]law shall not exclude any in[ury or threat to a right from 
the consideration of the •udicial Power].

In addition to that, they argue that article 705 of the Corporations Law deals with the ]inherent 
rights of the shareholders.] Section 2 of article 705 of the Corporations Law states that ]the 
means provided by law to shareholders to enforce their rights cannot be overridden either 
by the by-laws or by any general meeting.]

In view of the Constitutional provision and the rule reOected in article 705, section 2, of 
the Corporations Law, the shareholderKs right to have his dispute resolved by the [udiciary 
could not be set aside by a shareholdersK meeting deliberation and there could not be a 
presumption of a tacit renunciation of an inherent shareholder right.

TJE BOVESPA MARKET ARBITRATION CJAMBER RULES

Although the debate with respect to the sub[ective effects of bylaws arbitration agreement 
has not yet settled, there might be a pragmatic solution to this matter.
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Arbitrations deriving from arbitration agreements included in by-laws of companies whose 
shares are traded at BNJESPA will follow the rules of the Market Arbitration Chamber. Item 
2.7 of these rules establishes the followingW

Ivese Ru(es Ape .qul((r Eindinb On Ive Ho((oCinb Jlpticialnts yn Ive EO9.SJA Saecil( Vistinb 
Sebments5 giN EO9.SJA2 giiN Ive Bomalnies2 giiiN Ive Bontpo((inb Svlpevo(deps2 gixN Ive Seniop 
)lnlbeps2 gxN Ive Hiscl( Bounci( )emjeps2 And gxiN Ive ynxestopsG Jpoxided Ivlt Iver Plxe 
9o(untlpi(r Bonsented Io Ivese Ru(es Er Sibninb A Stltement Of BonsentG As Jep Section k]Q]Q 
Of Ivese Ru(es]

In addition to that, item /.2.2 of these rules statesW

An ynxestop )lr Advepe Io Ivese Ru(esG At Anr IimeG Ivpoubv A Stltement Of Bonsent Io 
Ee .nteped ynto Litv Ive Secpetlpr:s OTce Of Ive Apjitpltion Jlne( Op A EO9.SJA )emjep 
Epo7eplbe Hipm]

In view of the above-mentioned clauses, it is possible to argue that the shareholders who 
approve the inclusion of an arbitration agreement in the by-laws of the company, with 
reference to the Market Arbitration Chamber Rules agree that such arbitration agreement 
binds them and the company, but will only bind other present and future shareholders if 
they sign the statement of consent provided in item /.2.2 of the Market Arbitration Chamber 
Rules.

Corporate disputes that can be submitted to arbitration The ob[ective limits of the by-laws 
arbitration agreement have generated less debate between Brazilian scholars, who, after 
some hesitation, have agreed on the ob[ect of the disputes that can be submitted to 
arbitration.

The focal point of the debate is the rule reOected in article 7 of the Brazilian Arbitration 
Law, which establishes that the parties can submit to arbitration any dispute related to 
freely negotiable patrimonial rights. It should be noted that article 705, section 1, of the 
Corporations Law does not impose an ob[ective limitation, establishing that ]any disputes] 
can be submitted to arbitration.

Nne of the issues raised by scholars was whether the reference to patrimonial rights in article 
7 of the Brazilian Arbitration Law would forbid shareholders from submitting to arbitration 
disputes related to political rights, such as the right to elect a member of the board of 
directors.

It seems there is no dispute that issues related to corporate political rights can be submitted 
to arbitration. First, because the correct interpretation of article 7 of the Brazilian Arbitration 
Law leads to the conclusion that parties can submit to arbitration any right they have the 
power to freely negotiate and renounce, as it is the case of corporate political rights. Second, 
because corporate political rights have a clear patrimonial value.

Brazilian scholars also raised some concerns with respect to whether corporate disputes 
involving rules of public order could be submitted to arbitration (for examples, claims alleging 
that certain acts practised by the company are completely null). Actually, this discussion 
goes beyond the niche of corporate disputes, because the issue arises in disputes of all kinds 
in Brazil and abroad.

The conclusion reached follows the domestic and international trend in this matter, 
according to which the mere fact that claimants or defendants raise arguments based on 
rules of public order should not interfere on the analysis of whether the dispute is arbitrable or 
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not. The ob[ective arbitrability of the dispute depends on whether the ob[ect of the arbitration, 
the claim and the respective relief sought involves patrimonial rights that a party can freely 
negotiate and renounce.

The scope of the ob[ective arbitrability with respect to corporate disputes is also diUcult to 
establish because there are some rights and, consequently, some claims that a shareholder 
has standing to sue, which directly affects the rights of other shareholders (eg, a claim for 
nulli"cation of a certain deliberation taken in a shareholdersK meeting).

Modesto Carvalhosa and :elson Eizirik address the issue thoroughly. First, they argue 
that the classic concepts related to bilateral agreements should not be applied to de"ne 
the ob[ective arbitrability of corporate disputes, owing to the associative nature of the 
relationship among the shareholders. Then, they mention that shareholders meetings may 
alter a deliberation previously taken, when they are null, in order to correct the defect of such 
deliberation.

Taking all of this into consideration, they consider it reasonable to sustain that all that can 
be validly deliberated by the company could be submitted to arbitration. According to this 
conclusion, a shareholder could commence an arbitration seeking the nullity of a certain 
deliberation of the shareholders meeting and, if successful, the consequences of the arbitral 
award would also affect rights of other shareholders.

CONCLUSION

As mentioned in the introduction, the insertion of arbitration agreements in companiesK 
by-laws is something recent in Brazil. :o dispute has been submitted to the Market 
Arbitration Chamber so far and, therefore, there are no [udicial precedents on these matters.

However, the trend to adopt arbitration agreements in companiesK by-laws shows that 
arbitration will prevail as the means of resolving corporate disputes in Brazil.
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RECENT DEVELOPMENTS IN CANADIAN ARBITRATION LAW

CanadaKs thriving arbitration law and practice continued to see exciting developments over 
the past year, including the longawaited signing of the ICSID Convention in late 2006.

7
 Nne 

decision in particular, however, dominated the arbitration landscape in Canada in 200$W the 
Supreme Court of CanadaKs [udgment in Dell Computer Corp v jnion des consommateurs.

2

Dell Computer reOects the large and liberal approach to arbitration which has been adopted 
by the Supreme Court of Canada and which is consistently recognised and applied by courts 
across Canada.

TJE SUPREME COURT ARBITRATION TRILOGY

In Dell Computer, CanadaKs highest court had the opportunity to pronounce on a number 
of important questions of arbitration law and practice, including the applicability of an 
arbitration agreement in the face of a consumer class action, the scope of the Vompetenz- 
Vompetenz principle and the extent of the review to be undertaken by a court which is seized 
of an application to refer a matter to arbitration, and the nature and KlocalisationK of arbitral 
tribunals. The decision is the third in what may be seen as a trilogy of recent Supreme 
Court [udgments, all from íuebec and all dealing with fundamental issues of domestic and 
international arbitration.

The "rst of these decisions, Desputeaux v \ditions Chouette (758$) inc,
1

 dealt with the issue 
of the arbitrability of intellectual property disputes, and the nature of arbitration agreements. 
Speci"cally, the Supreme Court determined in Desputeaux that a question of copyright 
ownership was arbitrable and was not precluded by the provisions of the Civil Code of 
íuebec (CCí) and íuebecKs Code of Civil Procedure (CCP), which provide that matters of 
the status and capacity of persons and other matters of public order may not be submitted 
to arbitration. The court underlined in this regard that public order was restricted to the effect 
of the decision, rather than the sub[ect matter of the dispute.

The court took a clearly pro-arbitration position in Desputeaux and held that the scope of the 
arbitration agreement and the arbitratorsK mission must be interpreted in a broad and liberal 
manner and that the arbitratorKs mandate includes not only what is expressly set out in the 
arbitration agreement, but everything that is closely connected with that agreement as well.

In the second decision, GreCon Dimter inc v • R :ormand inc,
4

 the Supreme Court 
overturned a line of case law in íuebec, in which courts refused to recognise choice of 
forum or arbitration clauses in the context of actions in warranty. Although this was not 
an arbitration case, but rather one which related to the application of a forum selection 
clause, the court seized the opportunity to examine certain features of íuebec and Canadian 
arbitration law, including the importance of deferring to the contracting partiesK choice with 
respect to the forum for resolving their disputes, whether this be a foreign court or arbitral 
tribunal.

The Supreme Court in Grecon underlined íuebec and CanadaKs international commitments 
relating to the recognition and enforcement of foreign [udgments and arbitral awards, such 
as the Convention on the Recognition and Enforcement of Foreign Arbitral Awards (:ew 
9ork Convention), and maintaining its pro- arbitration stance, emphasised the importance 
of recognising arbitration and forum selection clauses given that they provide international 
commercial relationships with stability and foreseeability. The court also examined the 

Canada Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2008/article/canada?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


RETURN TO CONTENTS  RETURN TO SUMMARY

nature of arbitration and choice of law clauses, explaining that the ouster of the [urisdiction 
of íuebec authorities will depend on the wording of the [urisdiction clause adopted by the 
parties, the mandatory and exclusive nature of that clause and a meeting of minds between 
the parties.

SUPREME COURT OF CANADA1S DECISION IN DELL COMPUTER

Background

The appeal in Dell Computer originated with a class action instituted following a pricing error 
on handheld computers posted on DellKs website in April 2001. Essentially, Nlivier Dumoulin, a 
íuebec resident, "led a motion to institute a class action against Dell because the company 
refused to honour the lower prices for the handheld personal digital assistants that had 
appeared on the website. The company had incorrectly listed the products for CQ85 and 
CQ778 for certain models, whereas the actual prices were CQ1$5 and CQ/45 respectively. 
Dell "led a motion to dismiss and requested that the matter be referred to arbitration on the 
basis of an arbitration clause contained in its online terms and conditions.

The Superior Court of íuebec dismissed DellKs motion and allowed the class action to 
be instituted. The court concluded that the [urisdiction of the courts of íuebec could not 
be ousted under article 1745 CCí, contained in that codeKs private international law rules, 
which prohibits such exclusion in consumer or employment disputes where the employee or 
consumer is resident in íuebec.

/
 In the courtKs view article 1745 CCí applied, given the fact 

that the arbitration clause provided that arbitration would be administered by the :ational 
Arbitration Forum (:AF), an institution in Minneapolis.

The íuebec Court of Appeal upheld the lower courtKs decision agreeing that DellKs motion 
to refer the dispute to arbitration should be dismissed, although for somewhat different 
reasons.

6
 Essentially, the court determined that the arbitration agreement, which had to be 

accessed through a hyperlink, consisted of an external clause that could not be set up against 
consumers (absent proof that the clause had expressly been brought to their attention or 
that they had otherwise gained knowledge of it).

Dell sought to appeal the matter to the Supreme Court and for the third time in recent years, 
CanadaKs highest [udicial authority granted leave in an arbitration matter, reOecting its view 
that such matter was of such exceptional public and national importance as to warrant the 
courtKs attention. The ma[ority of the Supreme Court held in Dell Computer that the matter 
should be referred to arbitration3 the minority held that it should not.

TJE MA'ORITY 'UDGMENT

In reversing the Court of AppealKs decision, and in referring the dispute to arbitration, the 
ma[ority "rst dismissed the argument that article 1745 CCí precluded the matter to be 
referred to arbitration, on the basis that the dispute lacked the Kforeign elementK needed 
before that private international law rule could apply. In doing so, the ma[ority determined that 
an arbitral tribunal was a neutral institution and that the existence of an arbitration clause 
was not enough to warrant the application of íuebecKs private international law rules.

The ma[ority also considered the issue of which authority, between the court and the 
arbitral tribunal, should be the "rst to decide on the validity or applicability of an arbitration 
agreement. This issue arose with respect to articles 540.7 and 541 CCP, based on articles 
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8 and 76 of the j:CITRAL Model Law on International Commercial Arbitration (the Model 
Law) respectively, which provideW

Lvepe An Action ys Epoubvt Reblpdinb A Disaute yn A )lttep On Lvicv Ive Jlpties Plxe An 
Apjitpltion AbpeementG Ive Boupt Svl(( Refep Ivem Io Apjitpltion On Ive Aaa(icltion Of .itvep 
Of Ivem 'n(ess Ive Blse Pls Eeen ynscpijed On Ive Ro(( Op yt Hinds Ive Abpeement wu((] Ive 
Apjitpltops )lr Decide Ive )lttep Of Iveip OCn Bomaetence]

In what is perhaps the courtKs most detailed examination of the :ew 9ork Convention 
and Model Law to date, the ma[ority looked to international law and commentary, as well 
as precedent and doctrine in íuebec, in deciding on the proper test to adopt. Among 
other things, the court considered and compared both the interventionist and deferential 
approaches to the Vompetenz-Vompetenz question, and concluded that the second, which 
called for a limited prima facie review and the referral of parties to arbitration unless the 
arbitration agreement is manifestly tainted by a defect rendering it invalid or inapplicable, 
was gaining increasing acceptance around the world.

TJE TEST

After her review of the relevant international  and íuebec authorities,  •ustice Marie 
Deschamps, writing for the ma[ority of the court, set out the following testW

Hipst Of A((G y Lou(d Vlr DoCn A Wenepl( Ru(e Ivlt yn Anr Blse ynxo(xinb An Apjitpltion B(luseG 
A Bvl((enbe Io Ive Apjitpltop:s 1upisdiction )ust Ee Reso(xed Hipst Er Ive Apjitpltop] A Boupt 
Svou(d Dealpt Hpom Ive Ru(e Of Srstemltic Refeppl( Io Apjitpltion On(r yf Ive Bvl((enbe Io Ive 
Apjitpltop:s 1upisdiction ys Elsed So(e(r On A 4uestion Of VlC] Ivis .[ceation ys 1ustihed Er 
Ive Boupts: .[aeptise yn Reso(xinb Sucv 4uestionsG Er Ive Hlct Ivlt Ive Boupt ys Ive Hopum Io 
Lvicv Ive Jlpties Aaa(r Hipst Lven Requestinb Refeppl( And Er Ive Ru(e Ivlt An Apjitpltop:s 
Decision Reblpdinb Pis Op Pep 1upisdiction Bln Ee RexieCed Er A Boupt] yt A((oCs A Vebl( 
Apbument Re(ltinb Io Ive Apjitpltop:s 1upisdiction Io Ee Reso(xed Once And Hop A((G And A(so 
A((oCs Ive Jlpties Io Axoid Dua(icltion Of A Stpict(r Vebl( Dejlte] yn AdditionG Ive Dlnbep Ivlt 
A Jlptr Li(( Ojstpuct Ive Jpocess Er )lniau(ltinb Jpocedupl( Ru(es Li(( Ee ReducedG Since Ive 
Boupt )ust wotG yn Ru(inb On Ive Apjitpltop:s 1upisdictionG Bonsidep Ive Hlcts Veldinb Io Ive 
Aaa(icltion Of Ive Apjitpltion B(luse] yf Ive Bvl((enbe Requipes Ive Jpoduction And RexieC 
Of Hlctul( .xidenceG Ive Boupt Svou(d wopml((r Refep Ive Blse Io ApjitpltionG As Apjitpltops 
PlxeG Hop Ivis JupaoseG Ive Slme Resoupces And .[aeptise As Boupts] Lvepe 4uestions Of 
)i[ed VlC And Hlct Ape BoncepnedG Ive Boupt Pelpinb Ive Refeppl( Aaa(icltion )ust Refep 
Ive Blse Io Apjitpltion 'n(ess Ive 4uestions Of Hlct Requipe On(r Suaephcil( Bonsidepltion 
Of Ive Documentlpr .xidence yn Ive Recopd]"

Thus, the ma[ority accepted the deferential principle by which a challenge to an arbitratorKs 
[urisdiction should generally "rst be referred to the arbitrator. It went on, however, to set out 
an exception where the challenge is based on an issue of law, in which case the court may 
"rst decide the issue. If the challenge is a fact-based one, the court should normally refer 
the issue to arbitration. If the challenge gives rise to mixed issues of fact and law, the rule 
set out by the ma[ority provides that the matter be referred to arbitration, unless a merely 
Ksuper"cialK consideration of documentary proof "led into the court record is required.

The ma[ority concluded that in the case before it, the question of the validity and applicability 
should have been referred to arbitration, given that a number of the arguments raised 
required an analysis of the facts in order to apply the law to the case. Rather than refer that 
question to the arbitrator for determination, however, the ma[ority went ahead and decided 
the issue for itself, concluding that there was nothing intrinsically abusive or unfair about 
an arbitration clause in the context of a consumer or class action dispute, and that the 
arbitration clause could be set up against consumers, given the hyperlink to the terms and 
conditions from the order page.
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TJE DISSENT

The dissenting [udges disagreed that the dispute lacked the foreign element that would give 
rise to the application of íuebecKs rules on private international law and dismissed the appeal 
on the basis that the matter could not have been referred to arbitration in light of article 
1745 CCí.

8
 The minority agreed, however, that there was nothing inherently abusive about 

arbitration clauses in the consumer or class action context.

Yith respect to the issue of the degree of scrutiny that should be exercised by a court 
seized of a motion to refer a matter to arbitration, it appears as though the minority may 
have implicitly taken a similar approach to the ma[ority, though without expressly using the 
question of fact or question of law decision. The minority simply stated that when seized 
with a motion to refer a matter to arbitration, a court should rule on the validity of the 
arbitration only if it is possible to do so on the basis of documents and pleadings "led by the 
parties without having to hear evidence or make "ndings about its relevance and reliability. 
It held in this regard that a discretionary approach favouring resort to the arbitrator in most 
instances would best serve the legislatorKs clear intention to promote the arbitral process 
and its eUciency, while preserving the core supervisory [urisdiction of the Superior Court.

The minority [udgment also underlined that courts could still exercise some discretion when 
faced with a challenge to the validity of an arbitration agreement regarding the extent of 
the review they chose to undertake. Given that the issue in Dell Computer was one largely 
relating to the interpretation of various provisions of the CCí, they held that the lower courts 
were correct to fully consider the challenge to the validity of the arbitration agreement.

TJE ROGERS WIRELESS DECISION: APPLICATION OF DELL COMPUTER

The Supreme Court immediately applied the principles set out in Dell Computer to Rogers 
Yireless Inc v Muroff, 

5
 a decision heard and issued on the same date as Dell Computer. 

The Rogers Yireless case also dealt with the applicability of an arbitration clause following 
the institution of a class action proceeding. In that case, residents in íuebec sought 
authorisation to institute a class action against Rogers for allegedly abusive CQ4 per minute 
Kroaming chargesK billed to customers for the use of their mobile phones in certain areas in 
the jnited States. The dispute resolution clause in the relevant agreement not only provided 
that disputes would be referred to arbitration, but also expressly prohibited a consumer from 
commencing or participating in a class action. The class representative argued that this 
clause was abusive.

Applying the test set out in Dell Computer, the court concluded that the issue of whether or 
not the arbitration clause was abusive should have been referred to arbitration, given that 
a detailed factual inquiry would have been needed in order to determine whether or not the 
clause was indeed abusive. In the courtKs view, to allow a court to decide the issue would run 
counter to article 540.7 CCP and deprive the arbitrator of the [urisdiction to determine his or 
her own [urisdiction. As such, the court reinstated the Superior CourtKs decision to refer the 
issue to arbitration.

CRITICISM AND COMMENT

The Dell Computer decision has been criticised. Consumer activists, for instance, have 
argued that the case will [eopardise the future of class actions in Canada, and that the court in 
fact diverged from other recent Supreme Court [urisprudence which had expressed support 
for class actions in Canada.
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Arbitration specialists have also expressed concern about the test set out by the court, 
questioning how the courtKs approach will play out in practice, and whether it in fact respects 
the deferential approach to arbitration endorsed by the court in this, and previous cases.

The practical effect of the courtKs decision on class actions will, at least in the short-term, 
be somewhat limited, particularly in two of CanadaKs provinces - íuebec and Nntario - 
which have enacted legislation precluding the waiver of the courtsK [urisdiction, particularly in 
consumer matters. For instance, íuebec Bill 48 An Act to Amend the Consumer Protection 
Act (Bill 48) was assented to on the day of hearing of the Dell Computer case. That Act added 
a provision to íuebecKs Consumer Protection Act, which prohibits any stipulation requiring 
a consumer to refer a dispute to arbitration, particularly if it deprives a consumer of access 
to class proceedings. Although the court in Dell Computer determined that that amendment 
had no retroactive effect, and therefore did not preclude the claim against Dell from being 
referred to arbitration, that amendment will now effectively prevent consumer claims in 
íuebec from being referred to arbitration. The decision will no doubt have considerable 
impact, however, across the country notwithstanding the above. Even though the matter was 
decided under íuebec law, it will be a key authority in other Canadian [urisdictions, where 
arbitration statutes are, like íuebecKs rules, based on the Model Law and reOect the :ew 
9ork Convention.

The preclusion of class actions through the application of arbitration clauses will continue to 
be possible with respect to consumer disputes in those provinces that have not yet enacted 
legislation similar to that introduced in íuebec and Nntario. Further, such preclusion will 
also still be possible with respect to arbitration notices sent prior to the introduction of the 
legislative reforms in those latter provinces. :on-consumer matters and class actions can 
of course also still be submitted to arbitration.

Nverall, the Supreme CourtKs decision can be seen as a further endorsement of arbitration 
as an effective and eUcient way for resolving disputes in Canada. The court reiterated its 
con"dence in private arbitration as a legitimate alternative to lawsuits, even at the expense 
of another form of legal proceeding - the class action. The Supreme CourtKs latest decisions 
continue to reOect the deferential approach toward arbitration which is accepted, endorsed 
and applied across Canada.

Endnotes

Canada Explore on GAR

https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2008/article/canada?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


RETURN TO CONTENTS  RETURN TO SUMMARY

Mexico
Císar Martánez Alem-n and Omar Guerrero Rodráguez
Barrera Siqueiros y Torres Landa SC

Summary

'UDICIAL PRECEDENTS IN ARBITRATION

BRIEF BACKGROUND

TJE 'UDICIAL APPROACJ: RECENT PRECEDENTS

RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS

SETTING ASIDE AN ARBITRAL AWARD

CONCLUSION

Mexico Explore on GAR

https://globalarbitrationreview.com/authors/cesar-martinez-aleman?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/authors/omar-guerrero-rodriguez?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/organisation/barrera-siqueiros-y-torres-landa-sc?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008
https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2008/article/mexico?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2008


RETURN TO CONTENTS  RETURN TO SUMMARY

'UDICIAL PRECEDENTS IN ARBITRATION

Arbitration is more frequently being used as an effective alternative to dispute resolution. 
Following this trend, Mexico has been chosen as a seat of arbitration, and sub[ect to 
proceedings related to setting aside and to recognising and enforcing private commercial 
awards, both domestic and international.

Since the implementation in Mexico of the 758/ jnited :ations Commission on International 
Trade Law Model Law on International Commercial Arbitration as amendments to the 
Commerce Code (sections 747/ to 7461), most cases have reached local and federal courts. 
Thus, the [udiciary has provided its interpretation as to assistance and control of arbitration. 
Recently, MexicoKs federal courts have provided binding interpretation over procedural issues 
(that inOuence the speed of arbitration) related to setting aside procedures arising out from 
domestic commercial arbitration.

This article explains the approach of the Mexican [udiciary when dealing with [udicial 
proceedings to vacate awards that  could also be applicable to the recognition and 
enforcement of private commercial awards.

BRIEF BACKGROUND

At the international level, Mexico is party to both the 75/8 :ew 9ork Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards (the :9 Convention), and the 75$/ 
Inter- American Convention on International Commercial Arbitration (the Inter-American 
Convention).

Likewise, title IJ of the Mexican Commerce Code regulates commercial arbitration (sections 
747/ to 7467) and provides for substantive and procedural rules in commercial arbitration 
on the domestic level and other speci"c rules (sections 7424, 742/, 7467 to 7461) to be 
applicable for international arbitration.

The Mexican Congress modelled such provisions after the 758/ j:CITRAL Model Law. Thus, 
its underlying principles could provide assistance when construing provisions of Mexican 
commercial arbitration. Those rules, such as exceptional [udicial intervention, Oexibility and 
quickness of arbitration, restrictive causes for settingaside or recognising and enforcing 
an arbitral award, prohibition to review the merits of the case and pro-enforcement bias 
(especially in procedural aspects) are also applicable. These principles should underlie the 
Mexican proceedings.

The Commerce Code (sections 74/$ to 7460 and 7467 to 7461, respectively) sets forth 
summary proceedings for both vacating and recognising and enforcing an arbitration 
award. :otwithstanding this, the Federal Code of Civil Proceedings (FCCP) governs these 
proceedings since the provisions of the Commerce Code expressly remits the parties to the 
rules for ancillary proceedings (incidentes) set forth in section 160 of the FCCP. These are 
assumed to be the most expeditious proceedings set forth by a Mexican procedural statute 
and, therefore, they comply with the speedy nature of arbitration.

Thus, according to the Commerce Code and its referral to the FCCP, the proceedings 
for vacating or enforcing and recognising an arbitral award

4
 need the following basic 

requirementsW

ñ
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A competent court. The "ling could be submitted to either local or federal courts of the 
place of issuance of the award (in case of a setting-aside action or place of arbitration 
in Mexico) or of the defendantKs domicile or in its absence of the place where assets 
are located (in case of recognition or enforcement actions).

ñ A written request to set aside
/

 or recognise and enforce an award. This request must 
attach the original award or a certi- "ed copy thereof and the document containing 
the arbitration agreement. Likewise, there must be a translation of documents into 
Spanish, as well as an apostille of documents if so needed. Furthermore, when "ling 
on behalf of a legal entity it is necessary to evidence proper authority through a power 
of attorney.

ñ Service of process and response. Nnce the court admits the request, the brief will 
be served to the other party to produce its response within a three-business-day 
term. Yithin this term, the respondent must "le all evidence to rely upon (including all 
documents) and produce all ob[ections to documents attached thereto by plaintiff.

ñ Rendering of evidence and closing arguments. If the parties had announced proper 
evidence (not usually related to factual evidence) to be rendered before the court, 
then, a 70-businessday period would be granted. Ntherwise, (or once the evidence 
stage has concluded), the court will set a speci"c date for a "nal hearing. Closing 
arguments will be "led at this hearing.

ñ •udgment and challenge. Subsequently, the court must enter a [udgment within a 
"ve-business-day term. The courtKs [udgment is not sub[ect to an ordinary appeal or 
any other ordinary challenge (ie, motion to reconsider), but can only to be contested 
through a special constitutional action called amparo. This constitutional challenge 
is considered as an KextraordinaryK challenge. The basis for "ling this constitutional 
challenge is the violation of fundamental rights provided by the Mexican Constitution. 
This constitutional challenge must be "led before the federal courts within 7/ 
business days.

The procedure for recognition and enforcement of arbitration awards (which resembles the 
one for vacating the award) is depicted in the chart overleaf.

The procedure for setting-aside or recognising or enforcing an award was intended to govern 
KancillaryK (incidentes) procedures under the FCCP. These ancillary proceedings normally 
relate to procedural items arising out of federal civil proceedings (lack of authority, forum 
non-conveniens, consolidation, etc).

The principal consequence of considering such proceedings as having an ancillary nature 
and not as independent or summary proceedings is that its [udgment would have to be 
challenged by an indirect amparo. This is a two-stage constitutional procedure that includes 
a summary federal proceeding and a federal appeal (recurso de revision) that is "led before 
a federal district court and "led before a collegiate circuit court respectively. This way of 
challenge is more time consuming and hence, slows down the setting-aside or recognition or 
enforcement of arbitral awards. Such policy contravenes a pro-enforcement bias underlying 
commercial arbitration.

Nn the other hand, if  the ancillary proceedings were considered as a summary and 
independent procedure, the challenge would be a direct amparo. This is a one-stage 
procedure "led before a collegiate circuit court, whose end is reviewing the constitutionality 
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of [udgments. This resembles a federal appeal, whose cause of action is also an allegation 
of violation of constitutional rights.

Recently, the First Chamber of the Supreme Court following the trend set forth by the plenary 
session of the Supreme Court has resolved two landmark decisions. In a four-to-one ma[ority 
voting, the First Chamber resolved that a two-stage procedure (indirect amparo) needs to 
be "led against the [udgment arising out of a setting-aside action. This [udgment seems to 
be contrary to a pro-enforcement bias and violate the essence of a quick and expeditious 
enforcement. Likewise, in its second unanimous vote, the First Chamber has clari"ed that 
rulings of the trial-court hearing the setting aside actions (also applicable to recognition 
and enforcement) cannot be reversed by the same [udge and, therefore, a constitutional 
proceeding (indirect amparo) would also have to be "led. These last two precedents would 
certainly enlarge the timing for securing a binding and enforceable award contrary to a 
pro-enforcement bias that underlies commercial arbitration. These last two [udgments 
[oin a couple more so rendered that could be questioned from the pro-enforcement bias 
perspective.

TJE 'UDICIAL APPROACJ: RECENT PRECEDENTS
Vompetenz-Vompetenz

A year ago, the SC• issued a landmark decision related to the Vompetenz-Vompetenz 
principle. According to article 7412 of the Commerce Code, the arbitral tribunal can 
decide about its own [urisdiction.

6
 The "rst paragraph of article 7424 of Commerce Code 

complements the Vompetenz-Vompetenz principle by establishingW

Ive 1udbe Eefope Lvom An Action ys Epoubvt yn A )lttep Ivlt ys SujMect Of An Apjitpltion 
Abpeement Svl((G Lven Requested Er A JlptrG Refep Io Jlpties Io Apjitpltion 'n(ess Pe Hinds 
Ivlt Ive Abpeement ys wu((G 9oidG ynoaepltixe Op ynclalj(e Of Eeinb Jepfopmed ,]]]F

By general rule, the [udge must refer the parties to arbitration in order to allow the arbitral 
tribunal decide its own [urisdiction. By exception, this will be decided by the court under the 
limited grounds set forth above. By the same token, Mexican law does not provide the kind 
of ancillary proceeding to resolve such issue.

Thus, the Supreme Court decided, by a binding precedent for lower courts, that a court 
that by way of action or complaint hears a case where the validity, existence, incapability 
or inoperativity of the arbitration agreement is called into action will hear the case and will 
not refer the parties to arbitration. :otwithstanding, it will not impede arbitral proceedings 
that are commenced or continued in parallelW

,]]]F Lven yn Ive Iepms Of Aptic(e 63Q3 Of Ive Bommepce BodeG A Disaute Oxep A Bontplct 
Litvin Bontlininb Ive Apjitpltion Abpeement ys Sujmitted Io A 1udicil( Autvopitr And At Ive 
Slme Iime ys Hi(ed An Action yn Opdep Io Dec(lpe yts ynxl(iditrG yneffectixeness Op yts ymaossij(e 
.[ecutionG AbpeementG Iven yt Svl(( Ee wecesslpr A Jpexious 1udicil( 1udbment Oxep Sucv 
wu((itr Action] Ive Afopementioned ys Eecluse On Ive One Plnd yt Svl(( wot Ee Vet Aalpt Ive 
.[istence Of Ive Jpoaep 1udicil( Bontpo( Oxep Ive Apjitpltion AndG On Ive Otvep PlndG Ive 
1upisdiction Of Apjitpltops Apise Hpom Ive Hpee And Autonomous Li(( Of Ive Jlpties] So yf yt ys 
A((ebedG Hop .[lma(eG Ive .[istence Of Anr 9ice On Ive Li(( yn Ive Act Lvepe Ive Autvopitr Of 
Ive Apjitpltop ys WplntedG Sucv wu((itr Action )ust Ee Jpexious(r Reso(xed Er Ive 1udicilprG 
Jpexli(inb Ive Ribvts Of Ive Jlpties Io ynitilte Ive Apjitpl( Actions Re(lted Io Ive Disaute 
Oxep Ive Boma(ilnceG .[istence And 9l(iditr Of Ive Bontplct Ivlt Bontlins Ive Apjitpltion 
B(luse5 yn Ivis Blse Ive Apjitpl( Ipijunl( Bonsepxes yts .[c(usixe Autvopitr ,]]]F0"
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This [udgment can affect arbitration since it invites parties to seek to avoid arbitration to 
commence a [udicial action to challenge the arbitration clause itself and can convert an 
exceptional rule into a general one.

RECOGNITION AND ENFORCEMENT OF ARBITRAL AWARDS

A 7551 binding [udicial precedent establishes that this kind of proceeding can be challenged 
by an indirect amparo (two-stage) or indirect constitutional lawsuit. The main reasoning 
relies in its complexity and especially by having considered acts commenced Kout of trialKor 
to KenforceK a [udgment under MexicoKs Amparo Law. Therefore, they are not independent 
proceedings or main commer-cial actions. The landmark precedent provides the followingW

Yhen it is challenged in a constitutional lawsuit a [udgment ordering to enforce an arbitration 
award, the indirect constitutional lawsuit (amparo indirecto) must be "led before the District 
•udges, in accordance with Section 774-III of the Amparo Law, because of complexity of acts, 
namely, enforcing an arbitration award is not a single de"nitive [udgment to be challenged 
through direct constitutional lawsuit (amparo directo), as mentioned under article 7/8 of 
such statute.

8

Besides, as mentioned before, in proceedings for setting-aside or recognising and enforcing 
arbitration awards, a "nal [udgment cannot be challenged by an ordinary appeal or any 
other ordinary challenge, but only by an extraordinary challengeW amparo proceeding. The 
underlying principle was to ensure a speedy process where the parties were not entitled to 
ordinary challenges to reverse procedural rulings.

However,  it  was common for practitioners
5

 to "le motions to reconsider or reverse 
procedural rulings during such procedures. :otwithstanding this, in Nctober 200$, the SC• 
set forth a binding precedent that reverses an isolated and not binding precedent that 
allowed the parties to "le intermediate or interim motions to reconsider rulings. :ow, it 
is clear that even simple procedural rulings have to be challenged through an indirect or 
two-stage amparo proceeding. Although correct from the technical point of view, the option 
to reverse an intermediate ruling would have helped the proceeding. This issue was resolved 
to try to move quickly in arbitration proceedings, but could probably result in the opposite in 
the long-run if the decision of the [udiciary in an amparo proceeding is for remand (amparo 
para efectos).

Aptic(e 63?F Of Bommepce Bode .stlj(isves Ivlt Ive Hinl( 1udbment Of A Jpoceedinb Hop 
Recobnition And .nfopcement Of Apjitpl( AClpds Blnnot Ee Bvl((enbed Er Anr Opdinlpr 
Aaael(G Litvout Saecifrinb Io Lvicv Ru(inb yt Refeps] PoCexepG Ivis Does wot yma(ies Ivlt 
Refepence ys )lde .[c(usixe(r Io Ive Ru(inb Ivlt .nds Ive JpoceedinbG Eut Io A(( Boupt Ru(inbs 
So yssued] yf Apjitpltion ys An A(tepnltixe )elns Of Reso(ution Hop Bommepcil( Disautes yn A 
4uic7 And .[aeditious )lnnepG Ive Anci((lpr Jpoceedinbs Hop Recobnition And .nfopcement 
Of Apjitpl( AClpds )ust Ho((oC Ive Slme 4uic7ness And Jplcticitr] OtvepCise yt Lou(d 
Ee y((obicl( Io AdmitG On One PlndG Ivlt Apjitpltion ys A Sima(e And 4uic7 A(tepnltixe Hop 
So(xinb Disautes AndG On Ive Otvep Plnd Ivlt Ive Anci((lpr Jpoceedinbs Hop Recobnition And 
.nfopcement Of Apjitpl( AClpds yma(r A )lMop Boma(e[itr On yts JpocessinbG Lvicv Bou(d 
Plaaen yf A(( wot Hinl( Boupt Ru(inbs Bou(d Ee Bvl((enbed Er Anr Opdinlpr Aaael(]6G

SETTING ASIDE AN ARBITRAL AWARD

The Plenary Session of the Supreme Court has recently resolved that the two-stage amparo 
lawsuit is the proper challenge against a resolution vacating the award. The case known 
as the Radio Centro- Monitor case is based on a commercial [udgment arbitration between 
two Mexican radio broadcasters3 Radio Centro was the losing party at the arbitration. 
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Consequently, Radio Centro "led an action to set aside the award. Finally, this party obtained 
a favourable commercial [udgment vacating the award.

Monitor "led a constitutional challenge (amparo indirecto) and reversed the setting-aside 
"nding. Then, Radio Centro "led a federal appeal (recurso de revisión) and obtained a 
declaration of the collegiate circuit federal court that recharacterised the amparo from 
indirect (two-stages) to direct (one-stage). Therefore the collegiate court re-heard (to [udge 
the constitutional challenge again instead of acting as a federal appeal court), the case and 
declared that all challenges "led by Monitor against the original [udgment rendered by the 
local court did not comply with several formal requirements and practically dismissed all 
grounds for challenge.

77
 In normal circumstances this was the last resort, and, therefore, 

the "nal result would be for the award to be vacated for an improper argument that could 
place Mexico in a very adverse position as a proper forum for commercial arbitration.

Then, Monitor "led an exceptional (and certainly a creative interpretation for legal counsel in 
such case) direct amparo before the Supreme Court in order to decide if the collegiate circuit 
court acted correctly in recharacterising the issue as a direct amparo or should have acted 
as an appeal court. Nn 17 •anuary 2006, this case was resolved by the Supreme Court that 
decided that the recharacterisation of the challenge was incorrect, namely, that the correct 
challenge in this case was the amparo indirecto. This case will be "nally resolved as to the 
merits at the collegiate circuit court shortly.

Thus, the SC• in a 6-/ vote issued resolved the followingW

ñ An arbitration award is the "nal stage of an arbitration procedure, which should be 
considered as an action falling KoutsideK the [udicial process or Kout of trialK, and that 
does not have de"nitive effects. Hence, the proper means to challenge is the indirect 
constitutional lawsuit set forth in article 774, section III of the Amparo Law.

ñ An arbitration award is a ruling that represents the "nal step of a difference derived 
from an agreement between parties who decided to be sub[ect to a particular 
procedure and accept the obligation to comply with the corresponding ruling in an 
independent way. Therefore, this procedure is different from the [udicial one provided 
by the government, and its decision cannot be deemed as a de"nitive resolution on the 
controversy, notwithstanding the fact that it cannot be challenged.

77
 Subsequently 

and [ust a few months later, this criteria was revisited but this time not by the Plenary 
Session of the Supreme Court (77 •ustices) but only by its First Chamber ("ve 
•ustices). There were contradictory views of the collegiate courts that needed to be 
settled and that can be summarised as followsW

72

ñ Nn the one hand, the Third and Thirteenth Civil Collegiate Circuit Courts of Federal 
District considered that an ancillary proceeding for setting aside an arbitral award is 
an autonomous procedure with a principal action and speci"c relief sought. Thus, 
they are not related to another one, ie, ancillary proceedings only refer to formal and 
procedural matters. Therefore, as an independent procedure, the "nal [udgment must 
be challenged by direct constitutional lawsuit (amparo directo).

ñ Nn the other hand, the Second Collegiate Tribunal of Sixth District and Second 
and Sixth Collegiate Circuit Civil Courts of the Federal District consider that this 
ancillary proceeding for setting aside an arbitral award is an action falling Kout of trialK. 
Therefore, its "nal [udgment is an act executed outside [udicial process that can be 
challenged by indirect constitutional lawsuit (amparo indirecto).
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Because of these contradictory positions and in order to establish a uniform interpretation
71

 
that could be applied by all lower federal courts, as the Amparo Act orders, the First Chamber 
of Supreme Court heard this action. Thus, it issued a binding criteria according to which the 
ruling that declares the setting-aside of an arbitral award does not constitute a de"nitive 
[udgment for purposes of admissibility of the direct constitutional lawsuit because it has 
not been recognised nor enforced.

Therefore, if an arbitration award constitutes the "nal stage of a procedure issued as a 
[udicial process, the "nal [udgment of the ancillary proceeding about setting aside an arbitral 
award must be challenged in an amparo indirecto ;two-stage' proceeding.

74

This precedent does not contemplate that the only "nality of the KancillaryK processing is 
a quick proceeding and simple process formalities for setting aside and recognition and 
enforcement of arbitral awards3 besides, these proceedings ful"l all the requirements to 
be considered as an authentic and independent summary proceeding, as seen before. 
Furthermore, this precedent allows a larger way of challenging it, in opposition to a speedy 
and expeditious arbitration principle.

The chart  above depicts the proceedings for  the setting-aside and recognition and 
enforcement of arbitration awards.

CONCLUSION

The Supreme Court of •ustice has followed interpretations that do not ensure an effective 
and speedy resolution of actions to vacate awards and to recognise and enforce awards.

There should be legislative amendments to our law or a notlikely subsequent Supreme 
Court precedent revisiting its position and reversing such binding procedures in order to 
provideW (i) a direct amparo to be "led to both [udgments in setting-aside and recognition 
and enforcement actions3 (ii) the option to attach assets once a condemnation [udgment is 
rendered3 (iii) the option to challenge through interim motions to consider against procedural 
rules (recurso de revocación)3 and (iv) the implementation of an implicit recognition and 
enforcement when a party does not prevail in a setting-aside action (domestic arbitration). 
If these amendments are implemented, then a real pro-enforcement bias will be created 
and Mexico will remain a proper venue for commercial - both national and international - 
arbitration.
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4. Although each procedure seeks different purposes we are outlining common 
features.

/. The grounds to set aside an arbitral award are limited to the statutory grounds set 
forth under article 74/$ of the Commerce Code which are almost entirely identical to 
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the ones for recognising and enforcing an award. The party seeking that the award 
must be vacated bears the burden of proof.

6. Article 7412 of Commerce CodeW ];...' The arbitral tribunal may rule on its own 
[urisdiction, including any ob[ections with respect to the existence or validity of the 
arbitration agreement ;...']

$. Binding precedent (contradicción de tesis) /7?200/-PS between Sixth and Tenth Civil 
Collegiate Circuit Courts Tribunal of the Federal District. •anuary, 77 2006.

8. Binding precedent (contradicción de tesis) 27?51 between Third and Second Civil 
Collegiate Tribunals on one hand and Fifth Civil Collegiate Tribunal on the other, all 
of them of Federal District. Nctober 78, 7551.

5. See KIncidente de reconocimiento y e[ecución de laudo arbitral. Los acuerdos dictados 
durante el desarrollo de este, son impugnables mediante el recurso de revocación en 
materia mercantilK ;KAncillary proceedings for recognition and enforcement of arbitral 
awards. The rulings rendered during the proceedings are challenged through the 
revocation recourse in commercial mattersK'. Isolated precedent. Precedent I.$o.C.16 
C, Federal Appeal ;Amparo en Revisión' 284?2002. Seventh Collegiate Circuit Court in 
Civil Matters for the First Circuit, Page 7186. Cabo jrbano, SA de CJ, 21 August 2002.

70. Binding Precedent (contradicción de tesis) 40?200$-PS between Fourth and Seventh 
Collegiate Tribunal both of Civil Matters of Federal District. 71 •une 200$.

77. To review such "ling see KRecurso de Revisión ConstitucionalW Monitor v Radio CentroK 
published by íui[ano, Cortina, López y de la Torre Abogados, Mexico 2006.

72. Federal Appeal 722/?2006. Radio Centro SA de CJ, •anuary 200$.

71. A binding precedent (contradicción de tesis) arises when two or more collegiate 
courts within or from different circuits have different resolutions over the same topic. 
Thus, the Supreme Court acting in Plenary Session or in Chambers decides the 
prevailing and binding interpretation.

74. Binding precedent (contradicción de tesis) between Third and Thirteenth Civil 
Collegiate Tribunal of Federal District and Second Collegiate Tribunal of Sixth District 
and Second and Sixth Civil Collegiate Tribunals of Sixth District. 75 September 200$.
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COMMERCIAL LITIGATION IN PANAMA

The Republic of Panama is a civil law [urisdiction with a wellde"ned set of legal rules and a 
specialisation in commercial litigation.

The [udicial system is organised into four levelsW municipal courts, circuit courts, superior 
courts (appeals courts) and the Supreme Court.  The Supreme Court is divided into 
chambers, consisting ofW

ñ the  First  Chamber,  which  hears  extraordinary  cassation  appeals  in  civil  and 
commercial cases3

ñ the Second Chamber, dedicated to criminal appeals3

ñ the Third Chamber, which hears contentious administrative disputes and labour law 
appeals3 and

ñ the Fourth Chamber, also known as the General Business Chamber, which hears all 
matters related to the recognition of foreign [udgments, as well as the granting of 
licences to practise as an attorney and motions for annulment of arbitral decisions.

The Supreme Court of •ustice is composed of nine magistrates and in plenary meetings 
is competent to resolve questions of unconstitutionality, as well as to hear habeas corpus 
requests and review the constitutionality of the acts and omissions of state oUcials with 
[urisdiction in Panama.

The Panamanian court system has specialised [urisdictions for maritime disputes and family 
law as well as special courts handling copyright, industrial property, unfair competition, 
antitrust and, in particular, consumer protection. The remainder of conOicts in this area 
are resolved before the 74 circuit courts of ordinary [urisdiction in Panama City, which are 
competent to manage civil and commercial litigation for claims above jSQ/,000.

Although Panama]s legal system is based on civil law, it has successfully adopted some 
procedural elements of jS law. This is the case for the procedure in marine claims, the 
rules for which, (including the discovery rules) were taken from the jS Federal Rules of Civil 
Procedure. Similarly these rules were adopted in antitrust, unfair competition and consumer 
protection claims. This tendency to adopt jS procedure has reached the stage that as part 
of legislative reform class actions were introduced for consumer protection, environmental 
law, and stock market fraud and damages claims.

Nrdinary civil and commercial claims have also integrated some jS-style procedure such as 
in[unctions and cross-claims but the remaining procedure is in written form and involves 
staggered phases. Although this does not speed up the process, the [udicial system 
mitigates strong anti-formalist principles with a palpable presence creating a balance 
between formality and dynamism, with an eye on due process, which is a central principle of 
the Panamanian [udicial system.

All matters regarding banking regulations, state intervention and the liquidation of banks are 
managed by the Superintendency of Banks, which is responsible for the supervision of the 
bank system in Panama. Claims arising among individuals about banking issues are heard by 
the ordinary courts provided the claim is not brought under the rules of consumer protection.
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Panama courts, like those in all Latin American nations, suffer from a lack of state funding. 
Infrastructure can be antiquated and there may be too few staff for the correct and 
expeditious transaction of trials. :evertheless, in the past few years, the Presidency of the 
Supreme Court has provided every court with computers and printers and [ust recently it has 
launched a website for public use where its [udgments can be consulted.

Panama has a modern and dynamic General Arbitration Law (7555) whose main ob[ective is 
to lead to the country being recognised as an international arbitration centre. To this end 
the Conciliation and Arbitration Centre has been set up under the aegis of the Chamber 
of Commerce, Industries and Agriculture of Panama, a private non-pro"t organisation. The 
Centre has reported a steady increase in resolved arbitral claims. The arbitral process itself 
is very simple and is mandated by law to take no more than six months to reach resolution.

Nnce an arbitration is "nalised, the only way of contesting the award is a motion for 
annulment before the Fourth Chamber of General Business of the Supreme Court. Nn 
average, the Supreme Court takes between two to four months to resolve a motion for 
annulment. Added to the maximum six months permitted for arbitration, an arbitral cause 
must be resolved completely and de"nitively in less than a year.

The General Arbitration Law allows the arbitral process to be transacted in any language. 
Spanish is not mandatory.

In  2004,  the  Political  Constitution  of  the  Republic  of  Panama  was  reformed.  In 
the  reforms  two  important  arbitral  principles  were  incorporatedW  "rst,  the  doctrine 
of Vompetenz-Vompetenz (permission to allow arbiters to decide whether they have 
[urisdiction)3  second, the arbitral  institution was raised to a level in which [ustice is 
administered. As a result arbitral contracts will be sub[ect to due process and [udicial 
guidance.
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ARBITRATION IN URUGUAY

In jruguay, arbitration is recognised and accepted as a means of domestic and international 
dispute resolution. jruguayan law, international treaties rati"ed by the country and case 
law all recognise that the parties have the right to resolve their conOicts exclusively and 
de"nitively by one or several arbitrators.

Traditionally, arbitration was not a frequently used method of dispute resolution in jruguay. 
This trend, however, has changed. Parties to domestic and international contracts today 
generally prefer to resort to arbitration. The reasons are variedW arbitration can be much 
quicker than court proceedings3 and the parties can select arbitrators specialised in 
commercial and "nancial matters. This is particularly relevant in jruguay, since there are 
no courts specialising in commercial matters.

Finally, in the area of government contracts, it is usual to agree to arbitration in order to 
preserve neutrality in resolving a dispute. Most of the ma[or contracts with the government 
involving public works and services in the past few years have arbitration clauses.

The rulings of the jruguayan courts have gone along with these tendencies, guaranteeing 
the free selection of arbitration by the parties as a method of dispute resolution.

DOMESTIC ARBITRATION

jruguayan law fully admits arbitration as a method of conOict resolution. Articles 4$2 to /0$ 
of the General Code of Procedure embody speci"c rules governing domestic arbitration. The 
code provides for the possibility that the parties - through a written arbitration clause included 
in a contract or a subsequent independent agreement - can submit any matter to arbitration, 
except those for which negotiation is prohibited.

7

As formal requirements, the code calls for the parties to establish an arbitration clause 
and a commitment to arbitration. Absence of either of them renders any subsequent 
arbitration proceeding null.

2
 jruguayan law even expressly provides that at any stage of an 

alreadyinitiated court proceeding, the parties may submit their dispute to arbitration.

According to jruguayan law, a valid arbitration clause is a written agreement whereby the 
parties stipulate that any disputes or disagreements arising between them shall be resolved 
by arbitration.

1
 The commitment to arbitrate is an agreement - which must be documented 

in a notarised instrument or [udicial minute or document - that will indicate (among other 
elements), the names of the designated arbitrators, the procedure to be followed and the 
points on which the arbitration award will be decided.

4
 Yhen the conOict or dispute arises, 

the parties will voluntarily have to make this commitment. If they fail to do so, one of the 
parties may demand that a competent court make the pertinent designation on behalf of 
the non-complying party.

/

The parties in a domestic arbitration can choose the applicable procedure. The parties 
are free to choose the arbitration procedure in their arbitration commitment (ad hoc or 
institutional). If they say nothing, then the procedure of an ordinary [udicial proceeding will 
be followed. As regards the rules governing the submission and presentation of evidence, 
the parties are also free to choose them and without such choice, common jruguayan law 
shall be applied. Likewise, the arbitration commitment must also state whether arbitration 
is ex lege or equity, and without such stipulation, the law establishes that the arbitration will 
be in equity.
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Yith respect to institutional domestic arbitration, jruguay has the Centro de Conciliación 
y Arbitra[e, Corte de Arbitra[e Internacional para el Mercorsur de la Bolsa de Comercio 
de jruguay ;Trade Exchange of jruguay, International Arbitration Court for Mercorsur, 
Conciliation and Arbitration Centre', which supervises both domestic and international 
arbitration proceedings.

•udicial control in domestic arbitration is expressly limited. The participation by courts in 
domestic arbitration is speci"cally limited by jruguayan law toW

ñ in proceedings prior to arbitrationW preliminary submission of evidence3 preventive 
measures and procedures for formalising the arbitration commitment3

ñ during the arbitration proceedingW obtainment of evidence that requires public 
cooperation3

ñ after the arbitration proceeding has been terminatedW decision on an appeal, if such 
an appeal is "led.

Challenging a domestic arbitration award is also limited. The only recourse that exists for 
challenging a decision made in a domestic arbitration proceeding in jruguay is an appeal 
for nullity. This appeal is pertinent only if the arbitral tribunalW

ñ issued its award ex term3

ñ decided on points not covered by the arbitration3

ñ did not decide on points covered by the arbitration3

ñ refused to accept any essential and overriding evidence.

In line with the intent of the law to promote compliance with arbitration awards, jruguayan 
law establishes that only in the "rst and last case will nullity affect the entire arbitration 
ruling. In the event that the arbitral tribunal should issue its ruling on points not covered by 
the arbitration, nullity shall affect only those points. If, on the contrary, the arbitral tribunal 
has not issued on points covered by the arbitration agreement, nulli"cation shall not affect 
matters or questions that are independent of those points.

The appeal for nullity must be "led within "ve days from receipt of notice of the arbitration 
award and will be followed by a brief proceeding. The effects of the arbitration award 
will be suspended during the appeals process. Nnce a decision is made on the appeal, 
only clari"cations and expansion thereon may be requested. The possibility of subsequent 
appeals does not exist.

INTERNATIONAL ARBITRATION

jruguay ipso [ure recognises international arbitration awards. The law stipulates that such 
awards may be enforced in jruguay in accordance with treaties to which jruguay is a 
signatory, or in accordance with jruguayan law governing the enforcement of foreign [udicial 
decisions when appropriate.

jruguay rati"ed the :ew 9ork Convention on the Recognition and Enforcement of Foreign 
Arbitration Awards, the 75$/ Inter-American Convention on International Commercial 
Arbitration, and the 75$5 Inter-American Convention on the Extra- Territorial EUcacy of 
•udicial Decisions and Arbitration Awards (the Montevideo Convention). Yithin the scope 
of the Mercosur, jruguay rati"ed the 7552 Protocol of •urisdictional Cooperation and 
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Assistance Governing Civil, Commercial, Labour and Administrative Matters (Las Le>as 
Protocol).

Currently, jruguayan [urisprudence fully recognises the validity of arbitration agreements 
that fall within the scope of application of the :ew 9ork or Panama Conventions. These 
conventions allow the parties bound by an international commercial relationship to agree 
to have any disputes arising between them submitted for resolution by arbitration. Similarly, 
jruguayan case law recognises the freedom of the parties to elect the law that is applicable 
to the matter in international arbitration.

jruguayan courts fully respect the differences in the regulation of domestic and international 
arbitration. jruguayan [urisprudence has established respect for the differences in the 
regulation of domestic and international arbitration. Court rulings have made it clear that 
jruguayan law governing domestic arbitration is not applicable for determining the validity 
and enforcement of an international arbitration award. Here one must resort strictly to the 
applicable conventions.

A decision of the Court of Appeals in 2001 established an important precedent in the matter 
of an arbitration proceeding between foreign parties that takes place in jruguay.6 The court 
re[ected the appeal for nullity and indicated that the formal requirements of jruguayan law 
must be analysed Oexibly in international arbitration proceedings. The party who challenged 
the award argued that it was not valid because the arbitration agreement had not been 
embodied in a notary public instrument, as required by jruguayan law. The court concluded 
that ]the subordination of the arbitration procedure to the law of the place where the ruling 
is made is a criterion that is clearly subsidiary in nature and in any light not applicable to 
the case.] It also stated that to establish nullity on the basis of this argument of jruguayan 
procedural law would ignore ]the consequences of the rati"cation of the :ew 9ork and 
Panama conventions].

The principle of respecting the different rules applicable to domestic and international 
arbitration proceedings initiated by this decision has been consolidated. In a ruling of May 
200$, a Court of Appeals re[ected an appeal "led against an award resulting from an 
arbitration proceeding held in jruguay between foreign parties.

The court upheld the criterion that when the purpose of the proceeding is the challenging of 
an international arbitration award, ]the statute law of the rati"ed conventions is applicable].$ 
The party claiming nullity of the arbitration award argued that there were violations of due 
process. The ruling indicated that the principle of respect for due process is embodied in 
the :ew 9ork convention and for determining whether there has been observance of this 
convetion one does not have to resort to domestic legislation. The court expressly stated 
that ]the domestic laws governing the matter are not applicable]. In particular, the court 
speci"cally indicated that the causes for nullity stipulated for domestic arbitration awards 
by jruguayan law were not applicable.

jruguayan courts apply a narrow analysis over international arbitration awards. In this same 
ruling, the Court of Appeals said when jruguay is designated as the seat of an international 
arbitration, the courts of the country ]are exclusively competent for examining the forms 
and methods observed consonant with current and applicable international rules and legal 
provisions].

The court expressly established that international arbitration awards can be annulled only 
when there is a manifest, serious, concrete and speci"c violation of the international public 
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order. Along this same line of thinking, a prior ruling had established that the international 
public order exception must be interpreted in an especially restrictive manner.

8
 The decision 

concluded that jruguayan courts cannot analyse the merits or grounds of the matter 
submitted for arbitration. The court recognised that this aspect is sub[ect to the law elected 
by the parties under the :ew 9ork convention.

After many decades of legislative policy and doctrine running contrary to free will, jruguayan 
[urisprudence was initially upset by the effects of rati"cation of the :ew 9ork convention. 
Yith an antiarbitration tradition and strict regulation of legal conOicts, jruguayan [udges 
initially resisted the validity of arbitration clauses providing for arbitration abroad. Case law, 
however, began changing during the second half of the 7580s and started to recognise the 
validity of arbitration clauses under the :ew 9ork convention with growing consistency.

Yith a better understanding of the :ew 9ork convention, [urisprudence stopped demanding 
the application of jruguayan law. A decision by a Court of Appeals in 7552 conclusively held 
that ]upon agreeing to application of a foreign law, it is not the parties which seek to set aside 
the rules of the appendix to the civil code, but instead it was our country upon ratifying the 
:ew 9ork Convention and adopting it as domestic law which changed them].

70
 Subsequent 

decisions followed this criterion. More recently, a court also con"rmed that the parties have 
the right to choose applicable law and that arbitration clauses are governed by the autonomy 
of will.

These decisions are very important because, together with other recent [urisprudence 
favourable to arbitration, it places jruguay in a very good position as an attractive host 
country for international arbitration proceedings between non-jruguayan parties. Nne of 
the most critical issues in the selection of a host country for arbitration is that the laws 
of that nation - which by de"nition is that which permits challenges in nullity to arbitration 
awards - show reasonable deference and do not look to ignore or cast aside on the basis of 
formalisms or by resorting to restudy the basis or grounds for the decision.

jruguayan courts abide by the partiesK decision regarding applicable law and rules of 
procedure for the arbitration. In the ruling commented upon [ust shortly before, the Court 
of Appeals ruled that in accordance with the terms of reference of the arbitration, the parties 
had agreed that the rules which would be applied would be those of the rules of arbitration 
of the International Court of Arbitration of the International Chamber of Commerce, that 
the award would be made in accordance with Argentine law and that the arbitrators would 
reserve the right to re[ect evidence in certain cases. It was on this basis that the court re[ected 
the claim of the party challenging the award that other rules should apply to the admission 
of evidence. The ruling stated that this did not stem from the terms of reference.

The court concluded that the action of the arbitral tribunal fell strictly within what was 
stipulated in the terms of reference. It also concluded that the party claiming nulli"cation 
of the arbitration award had signed those terms and rendered its agreement to the powers 
vested in the arbitrators, so could not challenge the award by arguing against those very 
same powers.

Finally, the decision of the Court of Appeals gave maximum respect to the international 
arbitration award by not allowing the parties to argue as ground for nullity elements not 
questioned - and therefore implicitly accepted - by them during the arbitration proceedings. 
In effect, the court held that a party cannot allege as grounds for nullity a circumstance which 
it had voluntarily waived in the arbitration process.
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jruguayan courts decline [urisdiction and refer parties to international arbitration. Even after 
the :ew 9ork convention came into force, case law recognised in theory the possibility of 
referring the parties to arbitration abroad, but in practice avoided that result. Nne of the 
resources used was a criterion contrary to all comparative [udicial decisions and legislation, 
called the Kstrict interpretationK of arbitration clauses.

However, decisions increasingly favourable to arbitration have strengthened in recent years. 
Today, [urisprudence fully recognises the :ew 9ork Convention. It no longer has any doubts 
as to its application to commercial contracts in general and has totally eliminated the strict 
interpretation criterion.

In 2004, a decision in the context of a distribution dispute admitted the validity of an 
arbitration clause and referred the parties to arbitration in Nsaka, •apan, under the rules 
of arbitration of the Nsaka Stock Exchange.

77
 This case, involving an American aUliate 

of a •apanese multinational, opened the way to successive decisions in the same vein. 
A signi"cant aspect of the decision in this case was that the dispute involved jruguayan 
parties and an American aUliate independent from the •apanese parent, which years back 
had agreed to an arbitration clause. Despite the fact that the respondent American company 
was not a party to the distribution agreement that embodied the arbitration clause, the court 
found that the partiesK allegations referred to the original agreement, so that there was a 
suUcient link to apply the clause.

Almost simultaneously, a labour court also referred parties to arbitration
72

 in a case brought 
by a local manager against the aUliate of a Spanish multinational. This precedent was 
important in that it came from labour courts which had traditionally been reluctant to accept 
alternative dispute resolution mechanisms. But it was also important because it implied 
another ma[or deviation from the earlier criterion of strict interpretation. Moreover, in this 
case the employment contract giving rise to the dispute did not include an arbitration clause. 
Such a clause had been included in a stock purchase agreement between the plaintiff and 
a company related to the employer, in the context of which the seller had accepted the 
management post in question as part of a package agreement. The labour court found 
that, notwithstanding the absence of an arbitration clause between the speci"c disputing 
parties, there was a suUcient connection because a standard employment contract had 
been attached to the stock purchase agreement. The court ordered the parties to resolve 
the labour claim by arbitration under the arbitration rules of the International Chamber of 
Commerce.

These decisions are in addition in step with the most current [urisprudence which submits to 
arbitration proceedings disputes deriving from agreements that do not contain an arbitration 
clause, but which are related to a principal contract which embodies an arbitration clause.

A year later, in 200/, in another case on distribution, a jruguayan court also refused to 
assume [urisdiction 

71
 and referred an American company and its jruguayan distributor 

to arbitration in Argentina under the rules of the Argentine-jS Chamber of Commerce. This 
decision con"rms the principle set out in the prior yearKs case and expressly re[ects the 
arguments against lack of [urisdiction based on national laws governing international private 
relationships. The court ruled that ]maintaining that the parties cannot agree to submit 
their disputes to an arbitration court because that would violate the rule set forth in article 
2407 of the civil code is to deny arbitrational [urisdiction in the international sphere, which 
would appear to be inadmissible, inasmuch as the 75/8 :ew 9ork Convention, signed by our 
country, is fully in effect as of this date.]
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In  abandoning so conclusively  the strict  interpretation principle,  these rulings were 
an important step forward. jruguay fell into line with the most current international 
[urisprudenceW arbitration clauses should be interpreted with a Kbroad criterionK that respects 
the will to arbitrate and which closes the gate to machinations that avoid such clauses.
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DOES INTERNATIONAL ARBITRATION JAVE A FUTUREZ
A review of recent developments

Arbitration is possibly the most widely accepted method of alternative dispute resolution 
as it has expanded rapidly in recent years. It is used around the world as an effective 
substitute to court litigation and specially to resolve commercial disputes. jnlike mediation, 
where a neutral third party attempts to assist the parties to resolve their dispute voluntarily, 
international arbitration is a binding dispute resolution mechanism. It must be agreed to by 
the parties either at the time of drafting an agreement or some time thereafter - usually after 
a dispute has arisen. Ye examine below recent developments and what the future has to 
hold.

ENFORCEMENT

The Convention on the Recognition and Enforcement of Foreign Arbitral Awards 75/5 (the 
:ew 9ork Convention) has greatly increased the ease of enforcing international arbitral 
awards, thus strengthening the international arbitral routine. As for the countries that are 
parties to the Convention, a review is strictly restricted to speci"c circumstances such as the 
incapacity of the parties, a void arbitration agreement, where parties were not given proper 
noti"- cation of the arbitral proceedings, where the award addressed matters beyond the 
scope of the agreement to arbitrate, and cases where enforcement would be contrary to 
public policy of the country in which recognition and enforcement is sought or the sub[ect 
matter of the difference is not capable of settlement by arbitration under the law of that 
country.

Recent signatories of the :ew 9ork Convention include Brazil (2002) and the jnited Arab 
Emirates (2006). Some 718 countries and territories now follow the system. BrazilKs recent 
rati"cation of the Convention was widely heralded as the dawn of a new era for arbitration 
in Brazil, coupled with their passing of a new Arbitration Act in 7556. The country is now an 
important player in world trade and the health of the Brazilian economy makes front-page 
news. Much of this is due to the removal of barriers to investment as a consequence of which 
international trade and foreign investment increased enormously. As with most Spanish 
speaking countries in this continent, the slowness of the court system does not escape 
Brazil. Many hoped that commerce would bene"t immediately from the speed and Oexibility 
offered by arbitration, but there is still a long way to go not [ust for Brazil but also for all Latin 
American countries. It remains to be seen whether in practice the Brazilian legal system will 
uphold international awards under the Convention, but this is otherwise a signi"cant step 
forward for parties doing business in Brazil or with Brazilian entities.

The jAE, for its part, and in particular Dubai is also currently attracting signi"cant foreign 
investment as part of its strategy to move away from an oil-based economy and to establish 
itself as the commercial centre of the Gulf region. A key part of this strategy seems to be 
attracting inward private investment. This move of the jAE will no doubt open the way 
for disputes to be settled in a neutral venue overseas, which was not an option before the 
rati"cation of the Convention.

INTERNATIONAL INVESTMENT AGREEMENTS

Yherever an area is capable of attracting overseas investment it will inevitably see disputes. 
The principal areas of investment dispute are infrastructure3 energy, utilities, public services3 
trade and services. The Convention on the Settlement of Investment Disputes between 
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States and :ationals of other States 756/ (ICSID Convention) entered into force in Nctober 
7566, created the International Centre for Settlement of Investment Disputes (ICSID). The 
ICSID Convention establishes an international system for submitting investment disputes to 
conciliation or arbitration. It ensures that consent, once given, is binding3 that procedures can 
be instituted and taken forward by a diligent party3 and that arbitral awards can be enforced 
in any member country, sub[ect only to limited international review mechanisms.

Bilateral investment treaties (BITs) often make international arbitration available directly to 
the investor and the host state. Several treaties with provisions on investment, such as the 
:orth American Free Trade Agreement (:AFTA) and the Energy Charter Treaty (ECT), have 
been concluded with a view to bringing uniformity to international investment law. :AFTA 
entered into force in •anuary 7554 between Canada, Mexico and the jS. It created the worldKs 
largest free trade area and was designed to foster increased trade and investment among the 
parties. :AFTA encourages the use, whenever possible, of arbitration and alternative dispute 
resolution for settling commercial disputes. Chapter 77 of :AFTA governs investment and 
provides a right for redress against a state party where there has been an alleged breach of 
its terms. The central elements of chapter 77 are the minimum standard of treatment and 
expropriation provisions. State parties must treat covered investment in accordance with 
international law, including fair and equitable treatment. They must also compensate for the 
direct or indirect expropriation of covered investment. As in most BITs, chapter 77 allows for 
arbitration of disputes at the choice of the investor, either before ICSID or under the jnited 
:ational Commission on International Trade Law (j:CITRAL) Arbitration Rules 75$6.

In December 2006 Canada subscribed to the ICSID Convention. Canada is the second of the 
three :AFTA parties to sign the Convention besides the jS, which signed it in August 756/. 
At the end of December 2006, 741 of the ICSID Convention signatories had also deposited 
their instruments of rati"cation to become contracting states, and the total number of cases 
registered with the Centre since its inception reached 222.

Jenezuela, for its part, has signed and rati"ed 24 investment treaties, and ICSID appears as 
the dispute resolution mechanism in 21 of them, 75 of which refer to the Arbitration Rules 
of j:CITRAL.

ALBA COUNTRIES

During the J Summit of ALBA in Jenezuela on 25 April 200$, the so-called ALBA countries 
agreed to [ointly withdraw and denounce the ICISID Convention 756/. These ALBA countries 
are the members of the ALBA-TCP integration programme, which stands for KBolivarian 
Alternative for the Americas - Peo-plesK Trade Agreement forW Bolivia, Jenezuela and 
:icaraguaK (Alternativa Bolivariana para las Américas - Tratado de Comercio para los 
PueblosW Cuba, Bolivia, Jenezuela y :icaragua).

These countries are also called the KRebels of the AmericasK and it was indicated during the 
summit that the above was being agreed in order to ]guarantee the sovereign right of the 
countries to regulate foreign investment in their national territories.] Bolivian President Evo 
Morales stated that ALBA-TCP member countries

9ibopous(r ReMect Vebl(G  )edilG  And Dia(omltic Jpessupes Hpom Beptlin )u(tinltionl( 
BomalniesG Lvicv Plxinb 9io(lted Bonstitutionl( Ru(es2 Domestic Vebis(ltion2 Bontplctul( 
Abpeements2 And Rebu(ltoprG .nxiponmentl(G And Vljoup Jpoxisions2 Resist Ive Aaa(icltion 
Of Soxepeibn Decisions Of Ive Bountpies Er Ivpelteninb Litv Apjitpltion And Bommencinb 
yntepnltionl( Apjitpltion Jpoceedinbs Ablinst Ive Stltes Eefope ynstitutions Sucv As yBSyD]6
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Jarious reasons have been put forward to support the above proposed withdrawal. It has 
been indicated that ICSID goes beyond any public international or domestic laws. Also, 
that proceedings are kept private although public interests are at stake and ICSID awards 
cannot be appealed. In addition, there has been some criticism as regards arbitrators 
being the decision-makers in some cases and then investorsK legal representatives in other 
cases, which it is stated works against impartiality and shows the vulnerability of the 
system. Additionally, it is mentioned that a clear conOict of interest is generated where ICSID 
administers commercial disputes from litigating companies that are partially owned by the 
Yorld Bank, which it is indicated is an entity that has been involved in the "nancing of a 
number of private commercial pro[ects.

2

The truth is that ICSID does not itself decide arbitration cases, and arbitrations often take 
place not in the home city of the institution (ie, Yashington), but at a location designated 
by the parties or arbitrators. Arbitration cases are decided by arbitrators, and the parties 
participate in the appointment of arbitrators and can even decide in advance on the number 
of arbitrators and how they are to be selected.

A country that subscribes an international convention such as the ICSID Convention would 
no doubt have been aware of the contents and scope of the agreement prior to rati"cation. In 
the case of Jenezuela, once rati"ed and published in the Jenezuelan NUcial Gazette (Gaceta 
N"cial) the Convention became part of the domestic legislation. As such, the application 
of the Convention could not possibly go beyond domestic laws as it would be part of our 
domestic laws. In addition, the parties have the option to choose the proper law, which is 
the law that would govern and resolve substantive issues. This can be done in advance 
and anticipating the public interest issues at stake that would be covered by the agreement, 
as the Tribunal will decide the dispute in accordance with such rules of law agreed by the 
parties. In the absence of such agreement, the Tribunal is asked to apply the law of the 
contracting state party to the dispute (including its rules on the conOict of laws) and such 
rules of international law as may be applicable. If by way of example Jenezuela were the state 
party and no applicable law was chosen by the parties then Jenezuelan law and international 
law rules would be applied to resolve the dispute. Clearly, in this scenario it could not be said 
that this would work against the interests of Jenezuela.

It is correct that ICSID awards cannot be appealed. :evertheless, ICSID awards can be 
annulled by a special ICSID ad-hoc committee, and there is also the possibility of requesting 
a review of the award by an application in writing addressed to the Secretary- General. 
As for the publicity of the proceedings, these can be kept public or private depending on 
the particular circumstances of the case and the decision of the parties. In addition, ICSID 
awards are published and can be accessed at www.worldbank.org?icsid?.

:ot only can the parties participate in the selection of arbitrators but even when an arbitrator 
has been appointed the parties can also apply for his?her disquali"cation. This means that 
in those cases where it is an issue for any of the parties that the arbitrator has represented 
an investor in another case, this party could propose the disquali"cation of the relevant 
decision-maker. The same would apply where the arbitrator has provided legal advice to a 
state and this is an issue for any of the parties.

Cross-border contracts are always sub[ect to the laws of multiple [urisdictions. This means 
that complicated legal issues will have to be dealt with by the ordinary courts if the parties 
have not decided on them before the dispute arises (ie, substantive law governing the 
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contract, the country or countries with [urisdiction to resolve the dispute, enforceability of 
any court [udgment).

Possibly one of the most valued bene"ts of international arbitration is the partiesK option to 
choose a neutral dispute resolution forum, such that no party need submit to the [urisdiction 
of the courts of another partyKs home nation. Some learned commentators consider that 
international arbitration can provide a better solution to international disputes than local or 
foreign courts because crossborder business disputes present unique challenges that can 
only be effectively dealt with by international arbitration. In a foreign court there might be 
the disadvantage of being sub[ected to foreign legal procedures, foreign customs, foreign 
language, and even pre[udice and corruption. Also, litigating before a foreign court might 
mean taking a risk with a [udge or [ury probably unfamiliar with the particular business and 
almost certainly unfamiliar with the foreign law issues presented in the dispute.

Arbitration offers to the parties the option to decide who will resolve the dispute for them, 
which means that they can ensure that the arbitrators are fair and knowledgeable. This 
means that the parties retain the ability to select a decision-maker trained in the particular 
industry or technology in question and who may come from a neutral [urisdiction. All in all, we 
think that it would be hard to demonstrate that parties retain more power in ordinary court 
proceedings than in arbitration.

INVESTMENT PROTECTION IN VENEAUELA

In Jenezuela, foreign and domestic investments and investors can now rely on the Act for 
the Promotion and Protection of Investments 7555 (LPPI). This Act provides a reliable legal 
framework which affords investments and investors a secure atmosphere by regulating 
the role played by the state in order to increase, diversify and complement harmonically 
investments to help reach our domestic development ob[ectives.

AS LAID DOWN IN ARTICLE 22 OF TJE LPPI:

Disputes  between  foreign  investors  from  countries  which  have  signed  treaties  or 
agreements on promotion and protection of investments currently in force with Jenezuela, 
and those disputes to which provisions either of the Legal Framework of the Multilateral 
Investment Guarantee Agency (MIGA) may be applied,  or  of  the Convention on the 
Settlement  of  Investment  Disputes  between  States  and  :ationals  of  Nther  States 
(CIADI), shall be resolved through international arbitration according to the terms of the 
aforementioned treaties or agreements provided that said arbitration is provided for in said 
treaties or agreements without pre[udice to the possibility, if applicable, to resort to court 
proceedings according to Jenezuelan law.

Article 22 of the LPPI was reviewed by the Constitutional Chamber of the Supreme Court of 
•ustice on 74 February 2007. The Court concluded that the provision contained in this article 
could not be relied upon as an authorisation to forgo public law rules in favour of arbitral 
institutions, therefore depriving local courts of the power to render decisions on eventual 
controversies that might arise out of the application of the LPPI.

This decision of the Supreme Court of •ustice points out that alternative dispute resolution 
mechanisms, including arbitration, are expressly set forth in the Jenezuelan Constitution. It 
is stated that they are part of the dispute resolution mechanisms that can be used to solve 
disputes between foreign investors from countries which have signed treaties or agreements 
currently in force with Jenezuela on promotion and protection of investments. Also, to solve 
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the controversies to which the agreement that created the Multilateral Investment Guarantee 
Agency (NMGIA-MIGA) or the Convention on the Settlement of Investment Disputes between 
States and :ationals of Nther States (ICSID) apply.

Yhether or not the threat from the Jenezuelan government to leave ICSID will materialise 
in the future remains to be seen. Meanwhile, there is no doubt that certain decisions from 
our Supreme Court of •ustice appear to restrict the possibilities to resort to arbitration 
as an alternative dispute resolution mechanism. The most recent example of this is a 
decision rendered on / April 2006 by the Political Administrative Chamber of the Jenezuelan 
Supreme Court of •ustice. This is an important decision that modi"ed the approach as 
regards arbitration clauses contained in agreements signed by the Jenezuelan government 
or corporations whose ma[ority stockholder is the Bolivarian Republic of Jenezuela.

According to this decision, when it comes to agreements having (i) a public interest3 (ii) a 
direct impact on national development3 and (iii) a direct impact on the Jenezuelan wealth 
which therefore represent a serious damage to the government, the controversy cannot be 
sub[et to arbitration. Clearly, this decision shows the intention of the Jenezuelan government 
to have any controversies related to Jenezuela heard and solved by Jenezuelan courts.

WJAT TJE FUTURE JOLDS

The emergence of international arbitration has clearly been stimulated in particular by the 
growing processes of the globalisation of the economic activity. An important reason for 
the development in arbitration has been the increasing tendency for international business 
disputes to be resolved through the process of private arbitration. This is partly because 
enforcing a national courtKs [udgment in another country can be extremely diUcult. If an 
arbitral award is to be enforced in one of the countries that are parties to the :ew 9ork 
Convention, enforcement will be much easier than enforcing a [udgment from a foreign court.

Arbitration clauses are normally incorporated into cross-border agreements, generally 
choosing a neutral forum to resolve any dispute. Also, the proliferation of bilateral and 
multilateral investment treaties noted in the last few years has had a tremendous impact 
in the growth of arbitrations. In particular,  a recent growth of arbitrations has been 
seen in eastern Europe and Asia. Singapore, •apan, China, Vorea, Macedonia, Ta[ikistan, 
Turkmenistan, Moldova, Bosnia and Herzegovina, Bulgaria, Croatia, Estonia, Belarus, Albania, 
jzbekistan, the Russian Federation, Pakistan, India, Indonesia, Bangladesh, and Hong Vong 
have all entered into bilateral investment treaties with other states.

Nver the past decade, the number of bilateral treaties has grown by about 7,000 to its present 
level of over 7,100. More than 800 have been concluded since 758$ by a growing number 
of countries. The amazing growth in the number of treaties is likely to continue as countries 
pursue further investment opportunities.

Almost all modern BITs include provisions for dealing with disputes between a party from 
one country and an investor from another country. The overwhelming ma[ority of the bilateral 
investment treaties and multilateral treaties contain provisions to assist investors from one 
relevant signatory state to resort to arbitration in respect of any investment disputes with 
parties from another signatory state. Several of the treaties provide investors with a choice 
between resorting to ICSID arbitration or to arbitration on the 75$6 Arbitration Rules of 
j:CITRAL, with the ICSID Secretary-General as the appointing authority of arbitrators. As for 
ICSID, the total number of arbitration cases has more than doubled during the last / years.
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The number of BITs has grown signi"cantly as states seek a more structured and secure 
investment environment. BITs now play an important role in the planning and development 
of international investment relations.

International arbitration can represent eUcient, reliable and cost-effective dispute resolution. 
It is particularly advantageous in the international arena and is fast becoming the primary 
mode of dispute resolution for large cross-border transactions. This is because arbitration 
represents a reliable way for contracting parties to avoid litigation in the local courts of a 
potentially hostile and almost certainly unfamiliar [urisdiction in another partyKs country.

The entry of the former socialist states into the global markets and the emergence of 
new players (in particular smaller companies from eastern Europe, Asia and Latin America) 
born out of privatisation will continue having an impact in the growth of arbitration as they 
get fully integrated into the global market. They realise arbitration can be eUciently used 
in commercial disputes with other companies particularly on the international stage. This 
means we will continue to see arbitration clauses incorporated into crossborder agreements.

The rapid change to the public international law regime on investment protection has 
resulted in a body of arbitral decisions over the past "ve years. They address various issues of 
substance, including the scope of covered investment and extend of host state obligations. 
They present, in addition, important issues of procedure. Foreign investors need the stability 
and predictability to manage risk and increase value. The legal framework, including 
dispute settlement, is of paramount importance. Effective remedies preserve business 
corporation and allow redress is necessary. Therefore, perhaps a more detailed drafting of 
dispute resolution provisions by states parties to bilateral or multilateral investment treaties, 
investors or govermments seeking some form of contractual commitment could help avoid 
situations such as unenforceable or inconsistent awards.

The future of international arbitration may well depend, at least in part, on the ability of 
arbitrators, signatories to arbitration agreements, and courts to maintain the integrity of the 
international arbitral process.
:otes

7. Nur  translation.  See  KPaises  del  ALBA  y  TCP  denuncian  convencion 
del  CIADIK,  available  at  httpW??www.minci.  gob.ve?noticias^-^prensa?  8? 
//8?paises^del^alba.html3 and KBolivia, Jenezuela y :icaragua deciden retirarse y 
denunciar el CIADIK, available at httpW??www.cadtm.org?spip. phpXarticle 6 5.

2. See  KCancilleria  o"cializa  la  salida  de  Bolivia  del  CIADIK,  available  at 
httpW??www.rree.gov.bo?notasprensa? 00$? 00$^ mayo?np7.htm.
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