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D9 UMYYARJ

Saving witnessed a redirection of foreign investment to and from the APA6-regionL APA6 
states have rapidl, adopted investment treaties with protections that are mutuall, bene’cial 
for states and investors aliqe. 

Biqe IDjD-bacqed investment treatiesL IDjD cases involving an APA6 participant are on the 
rise and have seen eHponential growth in recent ,earsL with a large number of cases in 
the mining and resource eHtractionL constructionL telecommunicationsL banqing and ’nanceL 
and renewable energ, sectors. At the same timeL the APA6-region is leading the wa, with 
proposals to adopt mediation and conciliation as an alternative or adGunct to IDjD.

•iven the inescapable tension between statesT obligations to investors and their abilit, 
to regulate in the public interest )including to protect the climate s,stemCL IDjD in the 
APA6-region is eHpected to continue its upward traGector, in the near to mid-term.

ODUCMUUDE9 PED9TU

U xvolution of investment treaties and IDjD mechanisms

U IDjD disputes 

U Anticipated trends 

U Dtrategic consideration for investors

RFHFRF9CFO D9 TLDU ARTDCVF

U Nnited Fations 6ommission on International krade Baw

U ula2ei TechRngnCies Ln doS w p2eSeR 

U ADxAF 6omprehensive Investment Agreement 

U DIA6 Investment (ules

U Paris Agreement

•lobal foreign direct investment )‘jIC continues to Oow to the Asia-Paci’c region from a 
diversi’ed pool of investors.]83 At the same timeL the region has been gaining visibilit, as a 
source of outward capital. •iven this two-wa, capital OowL it is unsurprising that Asia-Paci’c 
states have been and remain active in concluding international investment agreements. khis 
has translated to a growing awareness of investor-state dispute settlement )IDjDC options 
for investors into and from the Asia-Paci’c region. IDjD cases involving an Asia-Paci’c 
participant are on the rise and have seen eHponential growth in recent ,ears.

Perhaps less obviousL howeverL is a trend seen through more recent Asia-Paci’c treaties 
showing that Asia-Paci’c states are transitioning from their historical ambivalence about 
international rule-maqing]03 to a more active role in negotiating investment treatiesL leading 
one scholar to remarq that –there is little doubt that Asian countries . . . are becoming focal 
points in rule-maqing in international investment lawT.]53 khis activist stance is illustrated 
b, both substantive provisionsL which seeq to striqe a better balance between investor 
protections and regulator, freedomL and procedural innovations. Deveral newer Asia-Paci’c 
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treaties provide for conciliation or mediation at earl, stages of the investor-state dispute 
c,cle and some empower host states to reyuire investors to engage in mandator, mediation 
before the, can obtain recourse to arbitration. Wthers contemplate a future appellate 
review mechanism or give the contracting states the right to issue binding interpretative 
statements.

R, adopting more sophisticated IDjD mechanisms and innovative treat,-draftingL and 
b, engaging more criticall, with international investment lawL the investment treat, 
perspectives and practice of the Asia-Paci’c region are attracting attention and are liqel, to 
continue gaining prominence over time. khe impact of these innovations on IDjD remain to 
be seen 1 in particular as investment in the region shifts from carbon-intensive industries 
to green technologies and renewable energ,L and as Asia-Paci’c states adopt regulations to 
meet their emissions reduction targets. 

khe aim of this article is to provide a general overview and the current state of IDjD in 
the Asia-Paci’c regionL focusing on qe, recent developments. 9e commence with a brief 
summar, of the evolution of IDjD mechanisms and treat,-drafting in regional international 
investment agreements. 9e then provide an anal,sis of the past ’ve ,ears of IDjD in the 
Asia-Paci’c regionL leading to a discussion of the trends that emerge from this anal,sis. 
khe article concludes with a discussion of some strategic factors that investors in the 
Asia-Paci’c region should be mindful of as new investments give rise to new disputes and 
new investment treaties are negotiated or come into effect.

F(EVMTDE9 EH D9(FUTYF9T TRFATDFU A9O DUOU YFCLA9DUYU

The Beginning (1960s–2000s)

‘oreign investment in the Asia-Paci’c region was once not as proli’c as it is toda,. It was not 
until the late 8MK0s that ‘jI began to grow eHponentiall, in the region. khe following decade 
saw ‘jI increase b, a factor of 85L largel, spurred on b, the industrialisation of Doutheast 
Asian economiesL the rapid growth of eHport-oriented industries and India opening itself up 
to foreign capital inOows.]S3

In the earl, 8M40sL a handful of countries )IndonesiaL 7ala,siaL Douth 3orea and khailandC 
commenced entering into international investment agreements )IIAsCL including bilateral 
investment treaties )RIksC. khe rapid adoption of IIAs with IDjD provisions that began in 
the 8MV0s seems to have fuelled foreign investment in the region. At the start of the 8MV0sL 
fewer than J0 such IIAs with Asia-Paci’c states were in force. khis number doubled b, the 
8MK0sL followed b, a Ourr, of activit, in the 8MM0sL ultimatel, producing J4K IIAs in force with 
an Asia-Paci’c state part, b, the turn of the centur,. Wver this periodL the counterparties to 
the RIks also became increasingl, geographicall, diversi’ed. 9hereas the ’rst RIks were 
almost eHclusivel, concluded with 9estern xuropean statesL over timeL Asia-Paci’c states 
commenced entering into RIks with other countries in Douthern AsiaL Dub-Daharan AfricaL 
the 7iddle xast and xastern xurope. 9hat was a sprint evolved into a marathonL with a 
further 2E8 IIAs entered into with or between Asia-Paci’c states in the 2000s. khrough the 
strengthening of Asia-Paci’c RIk networqsL such nations accordingl, continued to attract 
increased ‘jI Oows.]63

Reactionary Concerns (2000s–2010s)

R, the 2080sL the pace of Asia-Paci’c statesT adoption of IDjD-bacqed investment treaties 
stalled as a result of a noted rise in the number of IDjD claims brought against Asia-Paci’c 
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states under their eHisting IIAs. Deveral of these claims attracted a signi’cant amount of 
attention and fears regarding a potential chilling effect on the statesT freedom to regulate. 
In responseL some states undertooq to omit IDjD mechanisms from future IIAs and the 
investment chapters of free trade agreements )‘kAsC. A number of states went further b, 
terminating their ’rst-generation IDjD-bacqed IIAs. 

Australia committed to avoiding IDjD mechanisms in future trade agreements]?3 after its ’rst 
eHperience as a respondent to the PhigiM Wnbbis claim.][3 ‘ollowing the ’rst public investment 
treat, award against India in the Ihioe *RSlsobies caseL]–3 India issued at least 5V unilateral 
termination notices under its IIAs to the applicable counterpart, states.],3 Dimilarl,L following 
its eHperiences against the Nnited 3ingdom in the Lhlbchigg WiRiRC case between 200E and 
208EL]843 Indonesia announced plans to terminateL and terminated several ofL its IIAs while 
renegotiating new IIAs with more limited claims eHposure from foreign investors.]883

Renewed Incentive To Protect Outbound FDI (2010s–present)

7ore recentl,L the Asia-Paci’c region has emerged as a signi’cant capital eHporter.]803 
Accordingl,L fears of the conseyuences of the proliferation of claims against Asia-Paci’c 
states  under  IDjD-bacqed  investment  treaties  have  been  challenged  b,  calls  from 
Asia-Paci’c nationals seeqing greater protection of their outbound investments. 

xach Asia-Paci’c state has balanced these two interests differentl,L often on a case-b,-case 
basis.  FeverthelessL  a macro perspective reveals a trend toward the negotiation of 
multilateral and regional investment agreements and ‘kAs with various eHclusions and 
carve-outs for public interest regulationL and a more limited coverage of IDjD provisions 
with regard to certain investmentsL substantive protections and counterparties. xHamples 
underpinning this trendL including agreements concerning the Association of Doutheast 
Asian Fations )ADxAFC and xuropean Nnion member statesL are set out in kable 8 below.

Table 1: Notable Multilateral And Regional FTAs

kreat, 6ontracting parties Dtatus 6omments

ADxAF 
6omprehensive 
Investment 
Agreement

RruneiL 

6ambodiaL 

IndonesiaL 

BaosL 

7ala,siaL 

7,anmarL 

PhilippinesL 

DingaporeL 

khailandL 

Zietnam

Digned 24 ‘ebruar, 
200ML entered into 
force 2E ‘ebruar, 
2082

6omprehensive 
IDjD mechanism in 
section RL covering 
arbitration and 
conciliation

Investment 
Protection 
Agreement 
between the 

xN member statesL 
Dingapore

Digned 85 Wctober 
208KL not in force

6omprehensive 
IDjD mechanism in 
6hapter JL covering 
consultationL 
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xuropean Nnion 
and its 7ember 
DtatesL of the Wne 
PartL and the 
(epublic of 
DingaporeL of the 
Wther Part

mediation and 
arbitration 

6omprehensive 
and Progressive 
Agreement for 
krans - Paci’c 
Partnership]]8533

AustraliaL 

RruneiL 

6anadaL 

6hileL 

†apanL 

7ala,siaL 

7eHicoL 

Few :ealandL 

PeruL 

DingaporeL 

Zietnam

Digned K 7arch 
208KL

'
 entered into 

force J0 jecember 
208K]]8S33

6omprehensive 
IDjD mechanism 
provided in section 
R of 6hapter M )on 
investmentC. Dide 
letters from RruneiL 
7ala,siaL PeruL 
Zietnam and 
Australia provide 
signi’cant carve - 
outs for IDjD 
mechanisms

Investment 
Protection 
Agreement 
between the 
xuropean Nnion 
and its 7ember 
DtatesL of the Wne 
PartL and the 
Docialist (epublic 
of Ziet FamL of the 
Wther Part

xN member statesL 

Zietnam

Digned J0 †une 
208ML not in force

6omprehensive 
investor - state 
dispute 
mechanism in 
6hapter JL covering 
consultationL 
mediation and 
arbitration 

(egional 
6omprehensive 
xconomic 
Partnership )(6xPC

ADxAF member 
statesL 

AustraliaL 

6hinaL 

†apanL 

Few :ealandL 

Douth 3orea

Digned 85 
Fovember 2020L]-
]8633 entered into 
force 8 †anuar, 
2022

6omprehensive 
investor - state 
dispute 
mechanism in 
6hapter 20L 
covering good 
ozcesL conciliationL 
mediation and 
arbitration 

ADxAF16anada 
‘ree krade 
Agreement

ADxAF member 
statesL 6anada

jrafting xHpected to be 
concluded b, 202E-]]8?33
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China’s Expanding Consent To ISDS

6hinaTs attitude to the inclusion of IDjD in its investment treaties has evolved over the past E0 
,ears from almost complete reGection to acceptance. Booqing at this evolutionL there seem 
to be three generations of 6hinaTs RIksL as set out below.

HDRUT NF9FRATDE9 18,–0)8,–,7

6hina either eHcluded IDjD entirel, or restricted the availabilit, of IDjD for disputes 
concerning the amount of compensation to be provided for eHpropriation.]8[3

UFCE9O NF9FRATDE9 18,,4)8,,[7

Access to IDjD remained generall, restricted to disputes concerning the amount of 
compensation for eHpropriation. FeverthelessL these IIAs increasingl, made reference to 
arbitration under the auspices of the International 6entre for the Dettlement of Investment 
jisputes )I6DIjC in circumstances where both contracting parties were or became parties 
to the 8M45 6onvention on the Dettlement of Investment jisputes between Dtates and 
Fationals of Wther Dtates )the I6DIj 6onventionC. 6hina acceded to the I6DIj 6onvention 
in 8MMJ. ‘or eHampleL the RIk between 6hina and Australia provides thatL if both 6hina and 
Australia become part, to the I6DIj 6onventionL a dispute ma, be submitted to I6DIj for 
resolutionL subGect to an, eHclusions noti’ed to I6DIj b, the relevant contracting part,.]8–3

TLDRO NF9FRATDE9 18,,–)PRFUF9T7

IIAs from this generation generall, contain comprehensive IDjD provisions that grant 
access to international arbitration for all investor-state disputes )not Gust those in relation 
to compensationC. khis seems to derive from 6hinaTs increased willingness to use the model 
teHts of its partner countries as a starting point for negotiations]8,3 1 a tendenc, thatL some 
sa,L has contributed to an increasing Americanisation of 6hinese IIAs.]043

Substantive Evolution Of Asia-Pacimc Treaties

9hile traditionall, seen as rule-taqersL Asia-Paci’c states are increasingl, rede’ning their 
engagement with international investment polic, b, recalibrating investor protections and 
regulator, freedom in new-generation investment treaties and ‘kAs.]083

khe prevailing pattern in the Asia-Paci’c treat, practice is to include signi’cant eHceptions 
for measures introduced to protect public healthL the environment and other polic, spaceL 
provided that the measures are not arbitrar, or unGusti’abl, discriminator,.]003 kreaties also 
include securit, eHceptionsL preserving the abilit, of the host state to protect its national 
securit, without the risq of breaching a treat,.]053 Dome investment treaties incorporate 
labourL health and environmental standardsL reyuiring states not to lower such standards 
to attract foreign investment.]0S3 ‘or eHampleL the broad obligation in the 2028 RIk between 
•eorgia and †apan imposes obligations regarding healthL safet, and environment measuresL 
inclusive of labour standardsL on inward investment from all investors.]063

Another  wa,  in  which  Asia-Paci’c  states  have  tried  to  reduce  their  eHposure  to 
IDjD  claims  is  b,  moving  awa,  from  the  traditional  IIAs  that  contain  substantive 
standards of investment protectionL to increasingl, adopting agreements that have limited 
investment protection provisions.‘or eHampleL the Australia1India xconomic 6ooperation 
and krade AgreementL India1Nnited Arab xmirates 6omprehensive xconomic Partnership 
Agreement and Indonesia1Nnited Arab xmirates 6omprehensive xconomic Partnership 
Agreement contain limited protections for marqet accessL national treatment standard 
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and most-favoured nation treatment with respect to commercial presenceL investment 
promotionL facilitation and cooperation.]0?3

‘inall,L Asia-Paci’c states have been moving awa, from IDjD provisionsL either leaving them 
open to subseyuent negotiations]0[3 or b, replacing them with provisions for recourse to 
national courtsL complemented b, state-to-state proceedings under the relevant IIA. khis is 
the case of the Australia-†apan xconomic Partnership AgreementL the Australia-7ala,sia 
‘kAL the Australia1Few :ealand 6xPAL the †apan1Philippines xPA and the Australia1Nnited 
Dtates ‘kA.]0–3 khis development dovetails with a broader trend that is taqing place in the 
Asia-Paci’c region and globall,Y the domestication of international economic law. 

DoLestication Of International EconoLic ,aw

–jomestication of international economic lawT refers to the –process of devolution . . . a 
transition from the use of international to domestic legal instruments for the regulation 
of cross-border trade and investment OowsT.]0,3 Dtates are increasingl, using domestic 
lawL rather than IIAs to govern foreign investmentsL to give investors assurances for the 
repatriation of pro’ts and resolve related disputes.]543 9hile the status of domestic foreign 
investment laws under international law is ,et to be determinedL we have alread, seen an 
increase in domestic investment law-based international arbitration claims.]583

In the Asia-Paci’cL the domestication of international economic law has reinforced the 
relationship between regional and national investment regimes. ‘or eHampleL 7,anmarTs 
2084 Investment Baw and 208V Investment (ules incorporate qe, features of the ADxAF 
6omprehensive Investment AgreementL including a single reservation list and national 
treatment and 7‘F clauses.]503  Dimilarl,L  BaosT  200M Baw on Investment Protection 
and its 2084 amendmentsL which appl, to domestic and foreign investmentsL contain 
–non-discriminationT provisionsL which foreign investors ma, rel, on in lieu of the national 
treatment and 7‘F standards.]553

ELergence Of ASEAN As A Regional ,eaderY DeLonstrated Through RCEP

Dince its  creation  in  2085L  the  ADxAF xconomic  6ommunit,  has  been leading the 
–ADxAF 9a,TL which emphasises the collective principles of sovereignt,L non-interference 
and consensus in decision-maqing. khis approach has been increasingl, shaping the 
development of the investment treat, landscape and practice in the Asia-Paci’c.

R,  wa,  of  eHampleL  the  negotiations  of  (6xPL  which  is  the  worldTs  largest  ‘kA b, 
economic scaleL were initiated and led b, ADxAFL]5S3 and (6xP has been recognised as 
reinforcing –ADxAF centralit, in regional frameworqsT.]563 khe provisions of (6xPL which have 
been labelled as a new –consensusT in the Asia-Paci’c regionL reOect ADxAFTs values as 
demonstrated in its internal and eHternal investment agreements. 

(6xP is characterised b, its pro-development focus and cautious approach to investment 
liberalisation. ‘or eHampleL the de’nition of –investmentT is broad and asset-based but 
yuali’ed b, countr,-speci’c restrictions such as b, a prior registration or approval process 
)for 6ambodiaL Indonesia and ZietnamC.]5?3 Dimilarl, in the case of the de’nition of –investorTL 
it ma, be a Guridical personL but a branch of a Guridical person has no right to maqe an, claim 
against an (6xP signator,.]5[3 In terms of its substantive protectionsL (6xP mandates that 
the standards of fair and eyuitable treatment and full protection and securit, be interpreted 
–according to the minimum standard of treatment of aliensT under customar, international 
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lawL]5–3 while it provides detailed conditions and compensation reyuirements for direct and 
indirect eHpropriation.]5,3

(6xP;s intention to embod, the Asian wa, of pragmatic incrementalism to investment law 
reform can also be seen in its seemingl, compleH approach to dispute settlement. IDjD was 
left for future negotiations as a wa, to avoid dela,ing the signing of the agreement. SoweverL 
article 8V.88 speci’call, eHcludes pre-establishment rights from dispute settlementL which 
suggests that (6xP parties ma, fall bacq on state-to-state dispute procedures to deal with 
investment matters. khat saidL while (6xP eHcludes –an, international dispute resolution 
procedures under other eHisting or future international agreementsTL]S43 it azrms –eHisting 
rights and obligationsT arising from other agreements.]S83 As a resultL (6xP members are 
still entitled to IDjD provisions under current IIAsL such as the ADxAF Plus Wne ‘kAs.]S03 

DUOU ODUPMTFU

khe effects of economic growth in the Asia-Paci’c region reach be,ond the increasing 
adoption of IDjD mechanisms in regional investment treaties. khe, have also driven an 
increase in IDjD claims brought b, investors and against states within the regionL as well 
as changes in the nationalit, of freyuent claimant investors and respondent states. 

As the number of regional IDjD disputes risesL the data points to interesting shifts beneath 
the surface as states and investors are increasingl, rel,ing on different t,pes of international 
investment instruments and institutional rules to resolve their disputes. khere have also been 
shifts in the sectors within which investor-state disputes commonl, arise. 

In this sectionL we discuss the developments and trends that emerge from a statistical 
anal,sis of the past ’ve ,ears of IDjD within the Asia-Paci’c region.]S53 

NuLber Of Cases

kraditionall,L  Asia-Paci’c  participation  in  investor-state  dispute  resolution  was  not 
signi’cant. According to one stud,L onl, two investment arbitrations were brought against 
an Asia-Paci’c state in the 8MM0sL while seven were brought in the 2000s and JV in the 
2080s. jespite this riseL some believed that the number of region-centric claims in the 
twent,-’rst centur, would remain limited for various reasonsL including high institutional 
barriers comprising high costsL and a paucit, of eHperienced counsel and arbitrators.]SS3

6ontrar, to this viewL the number and ,earl, average of investor-state claims against 
Asia-Paci’c states has continued to increase signi’cantl,. †ust in the four ,ears between 
2020 to 202JL 8V claims have been brought against an Asia-Paci’c state. In 2085L one 
commentator posited that the increase in investor-state arbitration in the Asia-Paci’c region 
would continue given the conclusion of further investment instruments )and heightened 
legal understanding of these instrumentsC and a signi’cant rise in the volume of ‘jI for all 
Asia-Paci’c states.

kable 2 below outlines the investor-state disputes that occurred in the Asia-Paci’c region 
between 208M and 202J and shows a continued growth in IDjD in the region. juring the 
relevant periodL 2K investment cases were commenced involving an Asia-Paci’c part, as 
either claimant or respondentL with 8V cases as a respondent and 28 cases as a claimant )of 
which 88 cases involved Asia-Paci’c parties on both sidesC. Investor-state disputes involving 
Asia-Paci’c parties also represent a si$eable portion of all recorded investor-state disputes 
over the same period. As at 8M 7arch 202EL J5V cases were pending resolutionL of which 25 
involved at least one Asia-Paci’c part, and 2J were brought against an Asia-Paci’c state.
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Table 2: Cases Initiated Per 4ear (2019–202U)

?ear Asia - Paci’c 
claimants

Asia - Paci’c 
respondents

Asia - Paci’c parties 
on both sides

208M 2 2 0

2020 V 4 4

2028 E J 8

2022 E J 8

202J E J J

It is also interesting to observe the distribution of investor-state disputes within the region 
based on the nationalit, of claimants and respondent states. Zietnam and Douth 3orea have 
been the most prominent respondent statesL while 6hina and Dingapore have been the most 
prominent states of the claimantsT nationalit,/ Australia with †apan being the onl, )other than 
6hinaC Asia-Paci’c state to have featured on both sides of investor-state disputes in the past 
’ve ,ears. khese ’gures are reOective of the strong •jP and outgoing ‘jI ’gures.]S63 khe rise 
in IDjD cases against 6hina and brought b, 6hinese investors in particular is unsurprising 
given 6hinaTs manufacturing output coupled with its Relt and (oad InitiativeL which have 
spurred a rise in outbound investment over the past ’ve ,ears.

A general  observation is thatL  increasingl,L  there appear to be repeat pla,ers in the 
Asia-Paci’c IDjD landscape. khis ma, be reOective of a more general sentiment among the 
maGorit, of Asia-Paci’c states who increasingl, disfavour IDjD. 

3nderlying Treaties

Wf the 2K IDjD cases in Asia-Paci’c over the past ’ve ,earsL 8M were brought under RIksL 
four under the investment chapter of an ‘kAL and the remainder under other investment 
agreements or treaties with investment provisions. khis reOects the overall global trend of 
older-generation RIks being replaced b, growing numbers of ‘kAs and broader-coverage 
treaties with investment provisionsL as well as regional trade and investment agreements.

Arbitration Rules

khe past ’ve ,ears have seen a shift in the choice of arbitral rules for IDjD cases. According 
to a 2085 stud,L 45.V per cent of cases brought between 8MK0 and 208E against an xast Asian 
or Paci’c state were administered b, I6DIjL whereas the remaining JE.J per cent were mostl, 
conducted under the Nnited Fations 6ommission on International krade Baw )NF6Ik(ABC 
arbitration rules. A slightl, higher preference for I6DIj arbitration was seen in cases brought 
b, an xast Asian or Paci’c claimant investor )V5.M per centC with the balance predominantl, 
being governed b, NF6Ik(ABTs arbitration rules )2E.8 per centC.]S?3

As outlined in kable J belowL between 208M and 202JL onl, 80 of the 2K cases identi’ed in 
the Asia-Paci’c region were conducted under the auspices of I6DIj or the I6DIj Additional 
‘acilit,. It is also clear that the primar, alternative remains NF6Ik(ABTs arbitration rulesL with 
onl, one investor-state arbitration identi’ed as being governed b, the International 6hamber 
of 6ommerce arbitration rules. 
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khis appears to follow a broader trend of investors choosing rules other than the I6DIj 
arbitration rules.]S[3 khere are several reasons for this change in preferenceL includingY

U greater permission for dual national investors to bring claims against a stateL avoiding 
the need to meet the de’nition of –investmentT under the I6DIj 6onvention in addition 
to the relevant investment treat,Ts de’nition/]S–3

U greater transparenc, under the NF6Ik(AB (ules on kransparenc, in kreat,-based 
Investor-Dtate Arbitration/ and 

U certain  other  procedural  mattersL  such as  third-part,  intervention  and public 
hearings.]S,3

It remains to be seen whether the procedural innovations introduced in the 2022 revision of 
the I6DIjTs rules will impact the use of I6DIj arbitration in the region in the coming ,ears.

Table  : Arbitration Rules 3tilised (2019–202 )

(ules Wverall Asia - Paci’c 
claimants

Asia - Paci’c 
respondents

I6DIj and I6DIj 
Additional ‘acilit,

80 80 E

NF6Ik(AB 80 4 V

Ad hoc 2 2 2

I66 8 0 8

Nnqnown 5 E J

Disputes By Sector

A sectoral anal,sis of IDjD cases in the Asia-Paci’c region over the past ’ve ,ears reveals 
further interesting developments and trends.

As presented in kable EL it remains the case that disputes most commonl, arise in the mining 
sectorL closel, followed b, constructionL electricit, and gas suppl,L followed b, information 
and communicationL manufacturing and real estate. khis is not particularl, surprising given 
the high level of global ‘jI into carbon-intensive industries Oowing to the Asia-Paci’c 
region.]643 6ases in the mining sector involved claimsY

U of direct and indirect eHpropriation of mining investments and assets/]683 

U arising out of the blocqingL suspensionL free$ing or termination of proGectsL licencesL 
assets and contracts associated with mining/]603 and 

U in relation to the retroactive application of a capital gains taH to share sales.]653

6ases in the construction sector arose from host state interference withL or suspension 
or termination ofL proGect contracts in the conteHt of public infrastructure and large-scale 
propert, developments.]6S3

Table U: Disputes By Sector (2019–202 )

Dector 6ount Investment details
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7ining and yuarr,ing 4 7ining of coalL metalsL 
minerals and ores/ 
eHtraction of oil and gas

6onstruction 5 3e, public infrastructure 
and large - scale propert, 
developments

xlectricit,L gasL steam and 
air conditioning suppl,

E (enewable energ, sourcesL 
including wind and solar/ 
gas and power compan, 
investments

Information and 
communication

J kelecommunication 
investmentsL including 
infrastructure and 
enterprise

(eal estate activities J (eal estate development 
and enterprise

7anufacturing J DteelL elevatorsL aircraft 
engine and other technical 
engineering

‘inancial and insurance 
activities

2 Ranqing/ mergers and 
acyuisitions

9holesale and retail trade/ 
repair of motor vehicles 
and motorc,cles

8 Investment in a 6hinese 
business centre in ‘inland

ArtsL entertainment and 
recreation

8 Accommodation and 
gambling activities

Nnsurprisingl,L several IDjD cases noti’ed in this period related to investment into electricit, 
and renewable energ,-related infrastructure. khese cases involved claims brought b, 
Asia-Paci’c investors against Dpain]663 and †apan]6?3 )in †apanTs ’rst IDjD caseC regarding 
reforms to the subsid, programmes that affect relevant domestic renewable energ, sectors 
and proGect cancellations.]6[3 •iven the scale of investment reyuired to effect the net-$ero 
transitionL renewables-related IDjD cases will liqel, continue to become more common going 
forward. 

khere  are  other  sectors  rising  to  prominenceY  in  particularL  investments  in 
telecommunications. A notable telecommunications case is ula2ei TechRngnCies Ln doS 
w p2eSeRL brought b, shareholders of Suawei kechnologies Dweden AR in †anuar, 2022. 
khe investors claimed that Dweden had breached national treatmentL fair and eyuitable 
treatmentL and eHpropriation protections under the RIk between 6hina and Dwedenfollowing 
the eHclusion of Suawei Dweden from an auction held b, the Dwedish telecommunications 
regulator  to  award  licences  for  the  Dwedish  5• networqL  which  prohibited  auction 
participants from using SuaweiTs eyuipment or services in their 5•L E• and J• networqs.]6–3 

PRECFOMRAV D99E(ATDE9U

Asia-Paci’c states have adopted various procedural innovations in more recent treatiesL to 
provide for alternatives to IDjD and to address IDjDT legitimac, crisis. 
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Binding Interpretation Provisions And Appellate MechanisLs

Wne such innovation has been the inclusion of mechanisms for contracting states to weigh 
in on the proper construction of treat, provisions. Nnder some investment treaties 1 such 
as the ADxAF agreements]6,3 andL more recentl,L the ‘kA between 6hina and Australia]?43 
1 contracting states are given the opportunit, to provide a binding interpretative statement 
that the tribunal hearing a dispute is reyuired to abide b, when interpreting an investment 
treat,. khese clauses allow the contracting states toY

U submit an, Goint decision declaring their interpretation of the relevant agreement in 
writing to the tribunal/ or 

U reyuire  the  tribunal  to  reyuest  such an interpretation  before  maqing its  own 
determination about the meaning of a particular treat, provision. 

‘urtherL some newer treaties have introduced provisions that anticipate states commencing 
future negotiations with a view to establishing appellate review mechanisms for awards 
rendered b, a ’rst instance tribunal. khese have been agreed in a number of RIks and ‘kAs 
with Asia-Paci’c statesL including the ‘kAs between Dingapore and the Nnited Dtates]?83 and 
between 6hina and Australia.]?03 9hile these provisions have led to negotiations between 
part, statesL to dateL the, do not appear to have meaningfull, encouraged the adoption 
of appellate review mechanisms.]?53 Wn the other handL the xuropean NnionTs investment 
protection agreements )IPAsC with Zietnam and with Dingapore went a step further b,L at 
the drafting stageL]?S3 creating a permanent –investment tribunal s,stemTL which includes 
a permanent appeal tribunal empowered to hear appeals in relation to awards rendered 
b, a standing tribunal of ’rst instance.]?63 Duch an appeal s,stem is eHpected to ensure 
consistenc, and certaint, in the interpretation and application of the treaties.]??3

Asia-Pacimc ,eading A Shift Towards Non-binding Third-party Procedures

khe Asia-Paci’c region has led the wa, with the adoption of pre-arbitration non-binding 
proceduresL such as conciliation and mediation. kreaties involving Asia-Paci’c states have 
pla,ed a signi’cant role in this shift. 

khe inclusion of some form of conciliation in Asia-Paci’c investment treaties dates bacq 
to the 8M40s and 8MV0s. Deveral Asia-Paci’c states entered into RIks with the FetherlandsL 
RelgiumL the Relgium1BuHembourg xconomic Nnion and the Nnited 3ingdom that included 
advance consent to conciliation or arbitration.]?[3 In 8MK0L the ’rst intra-Asia-Paci’c RIk 
with advance consent was introduced to investor-state conciliation mechanisms in the RIk 
between Dri Banqa and Douth 3oreaL which was followed b, several other RIks that these two 
states concluded with other Asia-Paci’c states with the same mechanisms into the 2080s. 
A stud, of 8EJ investment-related treaties with Asia-Paci’c states that entered into force 
after 2080 revealed that 2E per cent of them had IDjD provisions providing for mediation or 
conciliation.]?–3

R, the 2080sL alternative dispute resolution mechanisms in investment and trade treaties 
with Asia-Paci’c states were becoming more popular and increasingl, compleH. Deveral 
newer treatiesL such as the 208M investment agreement between Australia and Song 3ongL 
have provided for conciliation and mediation at the earlier stages of the IDjD lifec,cle.-
]?,3 Nnder some treaties 1 such as the comprehensive economic partnership agreement 
between Indonesia and AustraliaL and the RIkD between Song 3ong and the Nnited Arab 
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xmirates 1 it is mandator, for disputing parties to engage in conciliation before recourse 
to arbitration if the respondent state reyuires the claimant investor to do so.][43 Wther 
treatiesL most notabl, the ADxAF 6omprehensive Investment AgreementL allow for h,brid 
or miHed-mode dispute resolution procedures where conciliation can run in parallel with 
arbitration.][83 

7eanwhileL treaties between Asia-Paci’c parties and non-Asia-Paci’c parties are converging 
to align with global trends. ‘or eHampleL several IPAs include compleH mediation provisions 
that are similar in language to the 6omprehensive xconomic and krade Agreement between 
6anada and the xuropean NnionL including the adoption of this agreementTs rules of 
procedure for mediation. khis trend is evident in certain intra-Asia-Paci’c IPAs from recent 
,ears.][03

SIAC InvestLent Rules

In response to some of the issues faced in the conteHt of I6DIj arbitrationsL the Dingapore 
International Arbitration 6entre )DIA6C released its own Investment Arbitration (ules in 208V. 
khe rules are the ’rst of their qindL as DIA6 was the ’rst private arbitral institution to introduce 
a set of arbitration rules speci’call, intended for investment treat, disputes. In doing soL 
DIA6 has adopted innovative solutions to common procedural issues arising in investment 
arbitrations. Dome of these include that the presiding arbitrator can maqe procedural rules 
alone/][53 there are strict time limits imposed on the appointment of arbitrators to avoid 
dela, tactics/][S3 parties can seeq earl, dismissal of claims and defences that are manifestl, 
without legal meritL outside of the tribunalTs Gurisdiction or inadmissible.][63 khere are also 
rules relating to the involvement of non-disputing partiesL which is particularl, pertinent in 
cases involving issues of public interestL and third-part, funding. 

9hile the uptaqe of the DIA6 Investment (ules is ,et to be testedL their use ma, increase over 
the coming ,earsL especiall, with ADxAF gaining prominence in the Asia-Paci’c region. 

A9TDCDPATFO TRF9OU

InvestLent Treaties As A Stepping Stone For Energy Transition

As newer Asia-Paci’c treaties aim to preserve polic, spaceL it remains to be seen whether 
such treaties will support the reyuired ‘jI Oows to effect the energ, transitionL and if the, 
will protect the autonom, and abilit, of Asia-Paci’c states to adopt and regulate climate 
change mitigation measures as well as related human rights obligations and concerns.-
][?3 khe fact is thatL historicall,L the Asia-Paci’c region has attracted the largest share of 
global ‘jI in carbon-intensive industriesL accounting for JJ.8 per cent of inward ‘jI between 
200K and 2084L although investment into goodsL services and proGects with more positive 
environmental impactsL such as renewable energ, proGectsL is on the rise.][[3

ko meet the Paris Agreement targetsL signi’cant regulator, changes will be introduced 
b, host states. Duch changes ma, have wider rami’cations than those contemplated b, 
investors. 9hile d,namic regulator, s,stems will focus upon phasing out fossil fuel-reliant 
energ, generation and the eHtractive industries supporting such generationL the, are liqel, 
to also encompass other less obvious and indirect regulator, measuresL such as those 
concerning carbon seyuestrationL carbon credit-generating industriesL land preservation and 
regeneration. khe, ma, even encompass the importation of materials and components 
reyuired for renewable proGects in circumstances where the relevant fabricationL production 
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and importation do not compl, with the host stateTs suppl, chain regulations and obligations 
1 in man, instances be,ond what an, investor into the region ma, have anticipated.][–3

Affected investors will naturall, looq to recover their losses through investor-state arbitration. 
Deven of the 80 largest IDjD damages awards against states under investment treaties have 
involved fossil fuel investor claimantsL each for over NDX8 billion and all within the past 85 
,ears.][,3

9ith still less than 80 per cent of RIks in the Asia-Paci’c region containing an investment 
obligation eHemption for implementing environmental regulationsL]–43 the regionTs eHposure 
to potential investor claims will most liqel, trend upwards. ‘urtherL state parties to the 
Paris Agreement also eHpressl, agreed to maqe ’nance Oows consistent with a pathwa, 
towards low greenhouse gas emissions and climate-resilient development.]–83 6hinaL †apan 
and Douth 3orea haveL for eHampleL committed to cease public support for coal investments 
abroad.]–03 It is clear that the transition from carbon-based energ, generation to renewables 
will  rel, on private marqets.]–53  khose private marqetsL howeverL will  be regulated b, 
government policies and laws aligned with a net-$ero target.]–S3 khe potential is high for the 
energ, transition and low carbon investment in the Asia-Paci’c region to be addressed in 
investment treatiesL and investors should be aware of the growing support for carve-outs 
that eHpressl, address a host stateTs autonom, and abilit, to regulate fossil fuel-related 
investments.

Expansion Of Mediation And Conciliation Options8

•iven the eHpense and time involved in arriving at an IDjD awardL and given the deepl, 
enshrined position of mediation in the Asian cultureL we are liqel, to see an increase in 
alternative IDjD mechanismsL such as mediation and conciliation. Deveral factors point to 
this.

‘irstL developments in recent ,ears have catal,sed this trendL with some Asia-Paci’c treaties 
paving the wa, towards reyuiring mandator, investor-state conciliation as a precondition 
to arbitration.]–63 khe adoption of alternative IDjD methods ma, be further propelled b, the 
recent introduction of rules developed speci’call, for IDjD alternative dispute resolution 
optionsL such as the 2082 International Rar Association (ules for Investor-Dtate 7ediationL 
the 2028 NF6Ik(AB 7ediation (ules and the 2022 I6DIj 7ediation (ules. 

DecondL the Nnited Fations 6onvention on International Dettlement Agreements (esulting 
from 7ediation )Dingapore 6onventionC came into force on 82 Deptember 2020.]–?3 As at 
20 7arch 202EL the Dingapore 6onvention has 55 signatories )including several Asia-Paci’c 
statesC and is in force in 8E countriesL including ‘iGiL †apan and Dingapore.]–[3

‘inall,L there has been increased focus on mediation and conciliation as part of the broader 
discussion of IDjD reform in NF6Ik(AB 9orqing •roup IIIL most notabl, b, 6hinaL Indonesia 
and khailandL as well as the xuropean Nnion and the Nnited Dtates. 

Increase In ISDS Cases

khe economic disruption of the covid-8M pandemic has given rise to disputes globall, and in 
the Asia-Paci’c regionL which is eHpected to continue even as economies start to rebound. 
khe pandemic has increased costs and dela,s at all stages of the construction suppl, chain 
b, limiting the suppl, of construction materialsL causing transportation dela,s and restricting 
access to worqsites and labour.]––3 As man, of the pandemicTs conseyuences were driven b, 
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governmentsT decisions and changes to laws and policiesL proGect owners and contractors 
ma, looq to IDjD to allocate the cost implications of such decisions to governments. 

A further signi’cant upticq in the number of IDjD cases is eHpected in the renewable energ, 
sector as states adopt regulations to incentivise investment in new energ, and reduce 
emissions to meet Paris Agreement targets. khese changes will inevitabl, invite a more Ouid 
regulator, environmentL eHposing foreign investors to sovereign risqs as the, invest in new 
energ, infrastructure. 

UTRATFNDC CE9UDOFRATDE9 HER D9(FUTERU

Investors planning their investments in the Asia-Paci’c region should be mindful of the 
changing IDjD landscape.

IDjD alternative dispute resolution mechanisms are gaining prominence and ma, become 
genuine avenues for a fasterL more ezcient and less costl, resolution for investment 
disputes with a state. Alternative IDjD methods also have the potential to produce more 
tailored settlement outcomes. Investors ma, undertaqe mediation or conciliation either 
before or parallel to arbitrationL depending on the applicable treat, and rules. Investors should 
also consider whether the, can leverage the risq of a protractedL eHpensive and potentiall, 
public arbitration to bring the dispute into conciliation or mediation.

Investments reyuired to effect the energ, transition will give rise to new proGects with new 
risq pro’lesL including in respect of sovereign risqs heightened b, the increase in public 
scrutin, of states compl,ing with their international obligations to combat climate change. 
Investors will need to consider investment treat, protections at the time of structuring their 
investments to mitigate the risqs of investing in new energ, proGects in a volatile environment.
kThe alohnbs 2nlgS giBe on ohaRB dalbeR (bn2Re )assnciaoe,y (eooJ Lhni )ga2Jeb,y FaBe Eawa 
)ga2Jeb, aRS fgeaRnb LgimmnbS )ga2Jeb, ao Lnbbs Lha.tebs IesoCaboh mnb oheib SigiCeRo beseabch 
aRS siCRircaRo cnRobitloinR on ohis aboicgeD
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