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The Arbitration Review of the Americas 2022 covers Argentina, Bolivia, Canada, Ecuador,
Mexico, Panama, Peru and the United States; and has eleven overviews, including two on
arbitrability (one focused on Brazil in the context of allegations of corruption, the other on
the relationship with competence-competence across the region). There's also a lucid guide
to the interpretation of “concurrent delay” around the region, using five scenarios.

Other nuggets include:

- helpful statistics from Brazil's CAM-CCBC, showing just how often public entities form one
side of an arbitration;

+ an exegesis on the questions that US courts must still grapple with when it comes to
enforcing intra-EU investor-state awards;

- a similarly helpful summary of recent Canadian court decisions;

- another on Mexican court decisions that showed a rather mixed year; and

- the discovery that the AmCham in Peru as of July 2021 now engages in ICC-style scrutiny
of awards.
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IN SUMMARY
DISCUSSION POINTS
REFERENCED IN THIS ARTICLE

AWARDS ARE SUBJECT TO NULLITY MOTIONS THAT ARE FILED WITH THE SUPREME
COURT OF JUSTICE

RULES APPLICABLE TO THE ENFORCEMENT OF FOREIGN AWARDS
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IN SUMMARY

This article is an overview of the regime for general arbitration, conciliation and mediation in
Panama.

DISCUSSION POINTS
+ Political Constitution and the administration of justice in Panama
+ Nature of arbitration in contractual matters
+ Nullity of awards

+ Rules applicable to the enforcement of foreign awards

REFERENCED IN THIS ARTICLE
+ Supreme Court of Justice
- ICC
« UNCITRAL
« Attorney General of Panama

+ United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards

Decree Law No. 5 of 1999, which established the regime for general arbitration, conciliation
and mediation, reformed the rules on arbitration, contained at that time in the Judicial Code.

Subsequent to Legislative Act No. 1 of 2004, Panama passed a constitutional reform
according to which article 202 of the Political Constitution was modified as follows:

The Judicial Body is composed of the Supreme Court of Justice, the tribunals
and the courts of justice that the Law may establish. The administration of
justice may also be exercised by the arbitration jurisdiction as the law may
determine. The arbitration courts may hear and decide by themselves on their
own competence.

The constitutional reform mentioned above has given constitutional autonomy to arbitration
as a jurisdictional forum for the solution of controversies by decision of the parties.

The arbitration system in Panama is essentially of a consensual and contractual nature.
Likewise, article 5(1) of Law No. 131 provides that arbitration is a method of solving conflicts
‘whereby any person with juridical capacity to be bound submits the controversies that arise
or that might arise with another person to the judgment of one or more arbitrators’.

There are not many works on the subject of arbitration in Panama. However, a high degree
of consensus is observed on the subject in respect of the fact that the nature of arbitration
is essentially contractual.

It could then be said that the general rule is that arbitration only binds the parties who have
submitted contractually to this way of solving disputes. It is true that the doctrine considers
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that in the arbitration systems of a contractual legal structure, some hypotheses may appear
wherein a third party is bound to the arbitration agreement, such as the cession of contract,
the merger, subrogation (insurance contract cases), novation or assignment of debt.

Pursuant to Panama’s private law legislation — the doctrine and the jurisprudence - the
contract binds only the contracting parties. Article 1108 of the Civil Code is very clear in
noting as follows:

Contracts produce effect only between the parties who execute it and their
heirs, except with respect to the latter, the case wherein the rights are not
transmissible, or by reason of their nature, or by agreement, or by a provision
of law.

The Panamanian jurisprudence has also recognised the principle of the relativity of
contracts.

The fact of whether a corporation has taken part in the negotiation of the contract does not
imply adhesion to the agreement set forth in the contract, which should be done expressly
by the legal representative of those corporations or by an attorney for them with a power
expressly granted to that effect, such as is stated with absolute clarity in article 1110 of the
Civil Code ('no one may contract in the name of another without being authorised thereby
or without having by law its legal representation’) and, in any case, as noted in the following
paragraph, with express power to bind them by arbitration.

The Constitution itself in article 202 provides that ‘arbitration courts may hear and decide on
their own competence’, without prejudice, certainly, of the judicial revision of the award by
the courts or of the analysis made by the Supreme Court of Justice at the time of analysing
whether a foreign arbitral award may be enforced in Panama.

Jurisprudence confirms the exceptional character of the extension of the arbitration
agreement onto third parties. | refer to the judgment of 5 July 2010 pronounced by the
Fourth Courtroom of the Supreme Court, which annulled an arbitration award that extended
the arbitration clause to a third party that was not a signatory to the contract by reason of
considering that the arbitration court did not have the power to extend such arbitration clause
to a third party in accordance with Panamanian law.

The elements of this case are as follows:

+ an arbitration agreement was entered between two persons within an agreement for
the licence of use of a mark;

+ the plaintiff initiated arbitration proceedings against a third party with whom he had
entered into a different contract (partnership and commercialisation agreement) but
that did not contain an arbitration clause;

+ the arbitration court considered that a natural person and the plaintiff had, as their
stockholders, a preponderant position in respect of the third party;

- the third party whose contract did not contain an arbitration clause was bound to the
process by the court and condemned to pay an amount of money; and

+ the Fourth Courtroom of the Supreme Court nullified the award that extended the
arbitration to the third party and set forth as follows:
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In connection with the third cause of annulment, the appellant alleges the
absence of competence of the arbitration court and we observe that, in the
case of the nullity subject matter hereof, the right and desire of the parties
to submit to arbitration stems from the will agreed in Clause Twenty-fifth of
the Partnership Agreement subscribed between the corporation EMPRESA
HOPSA, SA and the Panamanian corporation named M2 PANAMA, INC.
Notwithstanding the foregoing, we observe that the Arbitration Court duly
constituted to hear only the contract that contained such arbitration clause,
declared itself competent to hear additionally about other contracts and
agreements, which had not been submitted to Arbitration and wherein it was
visibly violated the will of third parties not making part of the arbitration
proceedings. For such reason, we coincide with the appellant that the decision
of the Arbitration Court in Equity, regarding its competence exceeded wrongly
its capacity to hear and decide the totality of the conflicts submitted to
their consideration by EMPRESAS HOPSA, SA, under the pretext that they
were accessory contracts, that followed the same line as the main contract,
whereon falls the arbitration process.

It results that with such principle it was ignored the will of all and particularly
that of the third parties who were submitted to an arbitration in equity against
their will, since, such as Boutin says, it is indispensable the autonomy of the
will of the parties and in the case subject matter hereof, we observe how other
contracts and agreements are taken to arbitration, which either do not contain
an arbitration clause or if they do, they do so at Law and not in Equity. In
connection with it, the first cause alleged by the appellant is accepted, since it
is within the causes for annulment described in Decree Law 5.

For the purpose of adapting its legislation to the advance of international trade, Panama
adopted, by means of Law No. 131 of 31 December 2013, a new national and international
commercial regime, which constitutes the legal reference parameter for arbitration of
disputes in those cases wherein the parties have agreed on the adoption of special rules
of procedure (eg, ICC and UNCITRAL).

Law No. 131, currently in effect, covers, among various aspects, the following.

« International and national arbitration is covered. The former refers to arbitration
wherein the parties have their establishments in different places, their seat is
located outside Panama or otherwise the compliance of one substantial part of
the obligations is located outside Panama. National arbitration, meanwhile, refers to
arbitration that has its seat in Panama.

+ Although the principle that the basis of arbitration is essentially contractual is
maintained, in exceptional circumstances an extension is allowed to parties that are
not signatories thereof.

+ The parties may determine of their own free will the number of arbitrators, provided
that it is an odd number. If no agreement is reached, it shall be one sole arbitrator.

+ Arbitrators may be of any nationality, unless there is an agreement between the
parties to the contrary.

+ The arbitration court, except where an agreement to the contrary between the parties
exists, may order precautionary measures. Judicial courts are likewise allowed to
decree precautionary measures.

Panama Explore on GAR [


https://globalarbitrationreview.com/review/the-arbitration-review-of-the-americas/2022/article/panama?utm_source=GAR&utm_medium=pdf&utm_campaign=The+Arbitration+Review+of+the+Americas+2022

RETURN TO SUMMARY

Judicial courts may also decree precautionary measures to the service of arbitration
proceedings, regardless of whether they are substantiated in the country of their
jurisdiction.

+ The parties may determine of their own free will the seat of the arbitration, as well as
the application of a foreign law and language.

- A nullity action may be brought against partial or final awards before the Fourth
Chamber of the Supreme Court.

AWARDS ARE SUBJECT TO NULLITY MOTIONS THAT ARE FILED WITH THE SUPREME
COURT OF JUSTICE

- Article 67 of Law No. 131 provides six different grounds for annulment, each of which
applies in the case at hand and any of which justifies the annulment of the award.

+ Paragraph 1 of article 67 of Law No. 131 provides for annulment where ‘one of the
parties to the arbitration agreement . . . was suffering from any incapacity, or that said
agreement is invalid, as regards the law the parties chose to govern it, or if nothing
had been said in relation to this matter, in accordance with the Panamanian Law’.

+ Paragraph 2 of article 67 of Law No. 131 provides for annulment where ‘one of the
parties has not been duly notified about the appointment of an arbitrator, or on the
arbitration proceedings, or it was not able to, for any other reason, enforce its rights’.

+ Paragraph 3 of article 67 of Law No. 131 provides for annulment where ‘the award
makes reference to a dispute that has not been provided for in the arbitration
agreement or contains decisions that go beyond the terms of the arbitration
agreement’.

+ For non-arbitrable matters, the Supreme Court has indicated that disputes relating to
matters that are not freely available to the parties, such as those related to protection
functions or guardianship of persons, cannot be subject to arbitration, as well as those
regulated by mandatory rules of law.

+ Inaccordance with international public order, it is not possible to ignore the superiority
of the Political Constitution of Panama over other rules, so that any provision
contained in acts, resolutions or judgments, among other things, that are not in
accordance with the Constitution, should be deemed unconstitutional.

+ The pending of the annulment by the Panamanian court prevents its execution.

RULES APPLICABLE TO THE ENFORCEMENT OF FOREIGN AWARDS

The general rules applicable to the enforcement of foreign arbitral awards in Panama are the
following.

+ Foreign awards shall have the legal effect and strength given to them pursuant to
international covenants or treaties on enforcement of foreign awards executed and
ratiflied by both Panama and the government of the country in which the award was
rendered.

« If there are no such covenants or treaties between Panama and the state in which
the award was rendered, the judgment can be executed in the territory of Panama,
provided that the country in which the award was rendered provides reciprocity for
the execution of Panamanian awards in their territory.
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* The foreign award should come from a state that executes Panamanian awards rendered
by Panamanian courts. If this type of reciprocity does not exist, Panamanian law does not
give strength or legal effect to awards rendered by courts of countries that do not provide
such reciprocity. Such enforcement is carried out in Panama through exequatur proceedings.

The Procedural Code of Panama provides that the requirements for executing a foreign
award in Panamanian territory are the following:

« the foreign award was rendered as a consequence of the exercise of an action in
personam, with the exception of what the law especially regulates for probate matters
commenced in other countries;

- the foreign award was rendered as part of proceedings in which the lawsuit was
personally served to the defendant;

+ the obligation that is sought to be enforced in Panama is legal in the territory of
Panama; and

- the copy of the foreign award must be authentic (ie, it must have been authenticated
either by the Panamanian consul of the place where it was issued or by an apostille
prior to its submission in Panama as part of the request of enforcement).

The Procedural Code also establishes the procedural steps that must be followed to obtain
the award, as outlined below.

A request must be made and presented to the Fourth Chamber of the Supreme Court of
Panama for it to decide if the foreign award can or cannot be enforced in Panama.

The Fourth Chamber will deliver a copy of the request to the party that has to comply with
the enforcement and to the Attorney General of Panama, giving each a term of five days in
which each may submit arguments in connection with the enforcement of the applicable
award. If all parties agree on its enforcement, the Chamber continues with proceedings.

If the parties do not agree, the Supreme Court must give them a period of three days to file
evidence and 15 days to prepare the evidence (ie, carry out the proceedings or other acts
necessary to obtain the evidence). The Court may grant an extraordinary evidential term if
there was evidence that had to be collected in another country.

When the evidence has already been presented and the preparation of the evidence has
concluded, the Supreme Court shall give three days to each party to submit their closing
arguments (briefs).

After the closing arguments are presented by the parties, the Fourth Chamber shall decide if
the foreign award can or cannot be enforced in Panama. If it decides that it can be enforced,
it will send the case file to a competent tribunal that will proceed with the enforcement.

Law No. 131 regulates the arbitration process for foreign arbitral awards and their
enforcement in Panama. To this effect, it states that the competent chamber for the
recognition and enforcement of foreign arbitral awards is the Fourth Chamber of the
Supreme Court. It also establishes the requirements that the party must fulfil for the arbitral
award to be enforced.

To this effect, the party must enclose the following documents:

+ an authentic copy or certified copy of the arbitration award; and
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- an authentic copy or certified copy of the arbitration agreement (including an official
translation if the arbitration was not held in Spanish). Panama is a state party to the
United Nations Convention on the Recognition and Enforcement of Foreign Arbitral
Awards (New York, 10 June 1958).

Article IV of the Convention establishes what documents the party must supply when
requesting the enforcement of the arbitration award. To this effect, the documents are the
same as those set out in Panama'’s internal legislation.

Article Il of the Convention establishes the obligation of the contracting states to recognise
arbitral awards as binding as well as enforce them in accordance with the rules of procedure
of the territory where the award is relied upon (the same rules of procedure as those
mentioned previously).

The statute of limitation for the purposes of filing a motion seeking enforcement of a foreign
judgment is seven years from the date of the ruling issued. However, based on some rulings
issued by the Supreme Court, the statute of limitations could depend on the nature of the
obligation: seven years for civil obligations and five years for commercial obligations.

It is possible to file a motion to attach assets of the defendant. However, since the
proceedings for the recognition and further executions of an award are not ex parte, it is
advisable to file a separate legal action before a circuit court. As part of those proceedings,
a motion could be filed to attach assets of the defendant. It would be an advantage in this
scenario to get those precautionary measures ex parte.

The Panamanian judicial system accepts solely the doctrine of lifting the veil. The general
rule is that in Panama’s judicial system, a company or corporation is respected as such,
therefore civil liability falls exclusively upon the corporation itself.

Panamanian jurisprudence and doctrine has set forth the limits within which the corporate
veil can be lifted: essentially, for the investigation of crimes committed in Panama and to
establish the patrimonial liability against those that actually control the corporation. It may
also be applied, for example, to discern the true owner of the funds deposited in the bank
account of a corporation that has no operations that generate income since either the person
who disposed of the funds misappropriated them (crime) or acted properly as their legitimate
owner.

If none of the limited assumptions wherein the Panamanian law admits the doctrine of the
corporate lifting of the veil apply, such theory provides no ground for having as the defendant
in an arbitration process stockholders of a company debtor or juridical persons that are not
part of the contract.
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