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The Asia-Pacirc AbtiobaoinR vewie2 050* contains insight and thought leadership from 50- 
plus pre-eminent practitioners from the region. It provides an invaluable retrospective on 
what has been happening in some of Asia-Paci’cTs more interesting seats.

khis edition also contains thinq pieces on private eyuit,L investor state arbitrationL mining 
valuationL and energ, disputes.

All articles come complete with footnotes and relevant statistics.

N:v:rat:‘U 9ol:mb:r ,2 040S
khe information contained in this report is indicative onl,. Baw Rusiness (esearch is not responsible 
for an, actions )or lacq thereofC taqen as a result of rel,ing on or in an, wa, using information contained 
in this report and in no event shall be liable for an, damages resulting from reliance on or use of this 
information. 6op,right 2004 - 202E Baw Rusiness (esearch
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khis article discusses the miners and re’ners of •critical mineralsTL new entrants into the 
energ, industr,L who are set to become increasingl, important in the future.

ODMBnMMDE9 RED9AM

S 6ritical minerals in the Asia-Paci’c region

S Dtrategic classi’cation of critical minerals

S Investments in critical minerals in the APA6 region

S krade disputesL mothballing mines and write-downs

S xnvironmentalL social and governance factors

S :isputes and disruptionsO the fallout of a changing landscape

S Gptimism bias and inter-part, disputes

wHFHwH9BHO D9 ALDM -wADBVH

S 1eneral Agreement on kariffs krade 9MME

S Dubsidies and 6ountervailing jeasures Agreement

6ountries across the world are developing lower carbon-emitting forms of energ, and in 
doing so the boundaries of the energ, industr, are becoming blurred. A new energ, prozect 
is zust as liqel, to refer to a rare earth minerals re’ner, or a technolog, prozect than to a new 
coal mine or new offshore oil production platform. 

Among the new entrants into the energ, industr, are the miners and re’ners of •critical 
mineralsT. khe actions of these miners and re’ners are necessar, to reduce the reliance of all 
economies on h,drocarbonsL and critical minerals are an increasingl, important component 
of the energ, industr,.

In concert with the efforts of energ, suppliers to decarboniseL energ,-intensive industriesL 
such as manufacturers of traditional  steel  and metalsL  are also investing heavil, in 
low-carbon and carbon-neutral processesL to substantiall, decrease the carbon footprint of 
e‘isting and future product lines.

BwDADB-V YD9Hw-VM D9 ALH -MD-PR-BDFDB

khe Asia-Paci’c region )APA6C is rich in critical minerals and has emerged as a focal 
point for investment and development. khese mineralsL such as lithiumL cobalt and rare 
earth elementsL are essential components in the production of clean energ, technologiesL 
including electric vehiclesL wind turbines and solar panels. As plans are made to transition to 
a world with fewer h,drocarbonsL the demand for these minerals is e‘pected to surge over 
the long termL positioning the APA6 region as a qe, pla,er in the global marqet.

1overnments in the APA6 region have enacted policies aimed at ma‘imising the suppl, of 
critical minerals generated in their countries. khese policies include incentivising e‘ploration 
and mining activitiesL streamlining regulator, processes and offering ’nancial support to 
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companies operating in the sector. Additionall,L governments have sought to ensure there 
is su–cient demand for critical minerals in their own zurisdictions through the adoption of 
•greenT policies or formal net Hero commitments. R, stimulating domestic demandL these 
policies are aimed at creating a stable marqet for locall, sourced critical minerals and 
encourage further investment in the industr,.

At  ’rst  glanceL  the  narrative  surrounding  the  critical  minerals  sector  ma,  appear 
straightforward W a rapid increase in demand driven b, the global transition towards clean 
energ,L which is activel, supported b, governments across the APA6 regionL leads to 
a sustained boom in the industr,. FoweverL upon closer e‘aminationL comple‘ities are 
emerging that challenge this simplistic narrative. khe interpla, of government interventionL 
competition between countriesL and the intricacies of the global critical minerals marqet has 
created a landscape that de’es eas, e‘planations.

khis discussion considers the d,namics at pla, in the critical minerals sectorL e‘amining the 
actions taqen b, governments in the APA6 region to capitalise on their mineral resources 
and the issues that are emerging as a result. 

Je ’rst looq at how countries across the APA6 region have sought to classif, critical 
minerals and leverage opportunities from them. Je then consider the scale of investments 
made in the industr,L and ’nall, we looq at an unravelling that is occurring at various points 
in the industr,.

MAw-AHNDB BV-MMDFDB-ADE9 EF BwDADB-V YD9Hw-VM

khe term •critical mineralsT refers to a group of resourcesL including lithiumL cobaltL copperL 
nicqel and othersL that are essential for modern technologies and pla, a crucial role in 
achieving net Hero targets. khese minerals are vital components in the production of clean 
energ, technologiesL such as electric vehiclesL wind turbines and solar panelsL as well as in 
the manufacturing of electronic devices and defence eyuipment.

FoweverL there is no universall, accepted de’nition of •critical mineralsTL as countries around 
the world have created their own lists based on their speci’c needsL strategic interests 
and economic priorities. khese lists are not static and have been subzect to updates in 
response to lobb,ing effortsL marqet demands and geopolitical considerations. 3or e‘ampleL 
in 3ebruar, 202EL Australia added nicqel to its list of critical mineralsL1]3 recognising its 
growing importance in the production of electric vehicle batteries andL more relevantl,L in 
recognition of the challenges now faced b, the Australian nicqel industr,. Dimilarl,L in Uul, 
202NL the $nited Dtates added copper to its listL103 acqnowledging its essential role in clean 
energ, technologies and the need to secure a stable suppl,.

khe classi’cation of a mineral as critical can bring signi’cant bene’ts to the countries 
that produce themL as well as to the companies involved in their e‘tractionL processing 
and trade. khese bene’ts ma, include increased government supportL such as subsidiesL 
ta‘ incentives and streamlined permitting processesL as well as greater access to funding 
and investment. Additionall,L the strategic importance of critical minerals can provide a 
competitive advantage in international trade negotiations and geopolitical manoeuvring.

In addition to de’ning the minerals that are considered criticalL governments across the 
APA6 region have developed their own national policies to address the strategic importance 
of these resources. khe uneven distribution of critical mineral reservesL which are mostl, 
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concentrated in a limited number of zurisdictionsL has prompted countries without immediate 
access to these resources to taqe proactive steps to secure their suppl, chains.

Gne common approach has been to enter into multilateral alignments and partnerships 
with resource-rich nations to establish a foothold in the critical minerals marqet. khese 
agreements often involve investment in e‘plorationL miningL and processing activitiesL as 
well as long-term offtaqe contracts that guarantee a stable suppl, of critical minerals for the 
partnering countries. 

An e‘ample of countries that have enacted policies and formed partnerships include the 
followingO153

S UapanO Uapan introduced its 6ritical jinerals Dtrateg,L which focuses on securing 
a stable suppl, of critical minerals for essential industriesL1S3 and has entered a 
partnership with Australia to strengthen critical mineral suppl, chains between the 
two countries.163

S AustraliaO  In Uune 202NL Australia announced its 202NW20N0 6ritical  jinerals 
Dtrateg,L and in /ovember 202NL Australia entered a memorandum of understanding 
with  Indonesia  regarding  cooperation  on  batter,  manufacturing  and  critical 
minerals  processing.  jore  recentl,  in  jarch  202EL  Australia  and  Indonesia 
launched an AK200 million fundL the AustraliaWIndonesia 6limate and Infrastructure 
PartnershipY'I/xkI'L173 aimed at bilateral cooperation in energ, initiatives and batter, 
technolog,. 

S IndiaO IndiaTs jission on 6ritical jinerals aims to secure a stable suppl, of critical 
minerals for its growing econom, and technological advancementsL183 and has 
entered a partnership with Australia to develop suppl, chains between the two 
countries.1 3

khe development of national policies and intergovernmental alignments has transformed 
the marqet for critical minerals into a strategic geo-economic issueL with implications for 
global tradeL technological innovation and geopolitical power d,namics. 

As countries compete for control over these strategic resourcesL there is a growing chance 
of trade disputesL investment con7icts and political tensions.

D9WHMAYH9AM D9 BwDADB-V YD9Hw-VM D9 ALH -R-B wHNDE9

In the ’rst half of 202NL 6hinese investment in IndonesiaTs critical minerals sector had 
reached $DKN.4 billionL a ’gure that was double that of the previous ,ear.1,3 khis investment 
primaril, focused on building new smelters to domesticall, process nicqel ore into nicqel pig 
iron and ferronicqel. 

3ollowing 6hina are UapanL Douth 'orea and other parts of Doutheast AsiaL which have 
also made signi’cant investments in IndonesiaTs nicqel and batter, sectorL aiming to secure 
re’ned products for their own industries. Additionall,L electric vehicle manufacturersL such 
as kesla in the $nited Dtates and R8: in 6hinaL are believed to be entering into deals with 
Indonesia to invest in their batter, sector.1]43 ko develop a batter, sectorL Indonesia reyuires 
a stead, suppl, of lithium and Indonesia;s jinister for jaritime Affairs and Investment 
has stated that the government plans on importing 40L000 tonnes of lithium from AustraliaL 
starting this ,ear )202EC.1]]3
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khe growing investment in IndonesiaTs critical mineral sector is part of a broader trend across 
the APA6 regionL as countries seeq to secure access to the raw materials needed for the 
energ, transition and the development of high-tech industries. 

In AustraliaL which holds some of the worldTs largest reserves of lithiumL cobalt and rare 
earth elementsL foreign investment in the mining sector has surged in recent ,ears. In 202NL 
investment into mineral e‘ploration increased b, more than 90 per cent to AKE billion.1]03 khis 
investment into e‘ploration comes on the bacq of increasing volumes and price increases in 
2022L during which the value of lithium e‘ports from Australia increased b, more than 400 
per cent from AK9.& billion in 2029 to AK92.9 billion in 2022.1]53

khe rapid growth in foreign investment and surging e‘ports of critical minerals from Australia 
have not been without challenges. khe increasing global demand for these resources has 
put pressure on AustraliaTs mining industr, to e‘pand rapidl,L raising concerns about the 
environmental and social impacts of new mining prozects. khere have also been concerns 
about the lacq of domestic processing capacit, in AustraliaL with much of the raw materials 
being e‘ported to 6hina and other countries for value-added processing.

khese challenges are an inherent part of a rapid e‘pansion in mining activit, and were 
arguabl, not une‘pected. Bess e‘pected has been the _0 per cent drop in lithium from a 
peaq in late 2022.1]S3

khe signi’cant drop in lithium prices from their peaq in late 2022 has had a material 
impact on the activities of miners and re’nersL and the drop has been attributed to a 
combination of factorsL including increased suppl, from new mining prozects coming onlineL 
slower-than-e‘pected growth in demand from the electric vehicle sector and the impact of 
covid-9M on global suppl, chains. khis price volatilit, has created uncertaint, for investors 
and mining companiesL who are now reassessing their growth plans and investment 
strategies in light of the changing marqet conditions.

/icqel also saw a signi’cant decline with a E0 per cent price drop. khe principal cause of 
this drop has been a 90 per cent increase in production from 2022 levelsL1]63 with Indonesia 
driving much of the increase in production. 

Aw-OH ODMRnAHM2 YEALI-VVD9N YD9HM -9O [wDAHPOE[9M

Indonesia is currentl, the worldTs largest producer of nicqel in the worldL  producing 
N2.&& per cent of the global production of nicqel in 2020.1]73  In leveraging its strong 
positionL the Indonesian government progressivel, implemented policies1]83 that banned 
the e‘port of raw nicqel ore )and other critical mineralsC and reyuired that these minerals 
be processed domesticall, before e‘portation. khis polic, saw Indonesia obtain e‘tensive 
foreign investmentL which it used to create a strong domestic processing industr,. khese 
actions strained relationships with IndonesiaTs trading partners. 

Gn 22 /ovember 209ML the xuropean $nion reyuested consultations with Indonesia in 
relation to its claims thatO 

S restricting the e‘ports of certain raw materialsL including those reyuiring domestic 
processing reyuirementsL domestic marqeting obligations and e‘port licensing 
reyuirementsL appear to be inconsistent with the 1eneral Agreement on kariffs krade 
9MME )1Akk 9MMECZ

S
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the prohibited subsid, scheme appears to be inconsistent with article N.9)bC of the 
Dubsidies and 6ountervailing jeasures AgreementZ and

S the failure to promptl, publish the challenged measures appears to be inconsistent 
with the 1Akk 9MME.

6onsultations were held on N0 Uanuar, 2020L but were unsuccessfulL leading the xuropean 
$nion to reyuest the :ispute Dettlement Rod, ):DRC of the JkG to establish a panel to 
e‘amine the issues in dispute.1] 3khe :DR has authorit, toL among other thingsL establish 
dispute settlement panelsL refer matters to arbitrationL maintain surveillance over the 
implementation of recommendations and rulings contained in such reportsL and authorise 
suspension of concessions in the event of non-compliance with those recommendations 
and rulings.1],3 

Gn N0 /ovember 2022L the panel concluded that IndonesiaTs e‘port ban and domestic 
processing reyuirements of minerals are inconsistent with IndonesiaTs obligations under 
the 1Akk 9MME and are not zusti’ed b, an, e‘ceptions.1043 In :ecember 2022L Indonesia 
’led an appeal and defended the ban b, arguing that the restrictions are zusti’ed to 
develop its domestic industr,. khe appeal is currentl, on holdL with no timeline for a ’nal 
resolution./otwithstanding the referral to the JkGL and despite the :DR rulingL Indonesia;s 
nicqel production zumped from under _00L000 tonnes in 2020 to 2.0N million tonnes in 202NL 
when it accounted for 55 per cent of global output.10]3 

Deeing the economic bene’ts accruing to IndonesiaL jala,sia appears inclined to follow 
the e‘ample and the jala,sian government has stated it would develop a polic, to ban 
e‘ports of rare earth raw materials.1003 khe impact of forcing jala,sia to develop domestic 
processing remains to be seenZ howeverL IndonesiaTs efforts in the nicqel industr, have 
wrought havoc on foreign nicqel miners. 

IndonesiaTs increased production of nicqel has meant that more costl, Australian nicqel 
producers have found it di–cult to compete.1053 /icqel mines in Jestern Australian have 
been placed into care and maintenance and RFP recentl, wrote down the value of its nicqel 
business b, AK5.E billion.10S3 RFP has speci’ed this is due to the increased suppl, of nicqel 
from Indonesia which weaqened the nicqel prices. 

khis price pressure e‘erted b, Indonesia has led some Australian miners to seeq to establish 
two separate nicqel contractsO one contract for •cleanT nicqelL which would attract a premiumL 
and another contract for all other t,pes of nicqel.1063 khis suggestion has not ,et gained 
traction and immediatel, gives rise to practical considerations regarding how parties might 
validate and prove the integrit, of their suppl, chains. FoweverL the fact that this suggestion 
has been made highlightsO

S khe  growing  importance  of  environmentalL  social  and  governance  )xD1C 
considerations  in  the  critical  minerals  sectorL  as  investors  and  consumers 
increasingl, demand assurances of responsible and sustainable sourcing practices.

S khe comple‘ and often contentious d,namics in the global nicqel marqetL as countries 
and companies compete for marqet share and positioning in the rapidl, evolving 
critical minerals landscape.

S khat the establishment of  separate nicqel  contracts based on environmental 
standards would set a precedent. If such a concept were implementedL the •cleanT 
nicqel contract might form the basis for other •cleanT critical mineral contractsL such 
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as cobalt and lithiumL where concerns over the social and environmental impacts of 
mining have also come to the fore in recent ,ears.

S A need for transparenc, among staqeholders in the nicqel value chainL to ensure 
that the bene’ts of the critical minerals )and the energ, transition more broadl,C are 
shared and that the costs are not borne disproportionatel, b, local communities and 
ecos,stems in producing countries.

HMNA

:emand for critical minerals largel, stems from environmental concerns relating to fossil 
fuelsL but miners and re’ners of critical minerals are undergoing increasing environmental 
scrutin,. khe heightened focus on xD1 matters mean that mining prozects that were initiall, 
approved and started ma, face new environmental or social hurdles. khese challenges can 
lead to prozect dela,sL increased costs or even cancellationsL as companies struggle to adapt 
to changing e‘pectations and regulations.

In such casesL investors ma, seeq compensation for losses arising from xD1-related 
measuresL arguing that the, constitute non-commercial risqs that the host state should bear. 
khis argument could be based on the principle of •fair and eyuitable treatmentT under bilateral 
investment treaties or international investment agreementsL suggesting that the state failed 
to provide a stable and predictable regulator, frameworq. Investors ma, also invoqe the 
•legitimate e‘pectationsT doctrineL claiming that the, made investments based on the host 
stateTs assurances of a stable business environmentL which were subseyuentl, undermined 
b, new xD1-related measures.

ODMRnAHM -9O ODMwnRADE9MU ALH F-VVEnA EF - BL-9ND9N V-9OMB-RH

Ambitious global energ, transition targets have hastened the need for manufacturing 
and material processing companies to seeq out investment opportunities to increase the 
contribution of green energ, sources within their production processL as well as to create 
carbon offsets. khis has resulted in a large number of well-established companies entering 
new industriesL investing in new technologies and approaching new marqets. It has also 
resulted in man, zoint venture •pairingsT between organisations that would not traditionall, 
have merged capabilities.

At the same timeL ongoing price volatilit,L regulator, uncertaint, and shifting global marqet 
d,namics continue to contribute to disputes across the energ, and resources sector. khis 
includes disputes between foreign investors and host states in investor-state arbitrations.

(ecent surve,s have identi’ed political causes and disagreements regarding ’nancial 
compensation as the most freyuentl, cited reasons for unsuccessful negotiations between 
governments and investorsL leading to an escalation to arbitration. khese disputes often 
arise from changes in government policiesL such as the imposition of new ta‘esL ro,alties 
or environmental regulationsL which can signi’cantl, impact the pro’tabilit, and viabilit, of 
mining prozects.

jore generall,L in the area of energ, transition prozectsL investor-state disputes are liqel, 
to proliferate. Gn the one handL there are man, industries that will be adversel, affected 
b, increasing government restrictions targeted at phasing out higher carbon-producing 
industriesL while at the same time investors in the renewable energ, sector will have a qeen 
e,e to regulator, interventions in the marqet thatL although designed to protect grid securit, 
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and availabilit,L ma, have the collateral effect of dela,ing prozects and signi’cantl, impacting 
rates of investment return.

ERADYDMY ID-M -9O D9AHwPR-wAJ ODMRnAHM

xnerg, transition targets have propelled a number of manufacturing and processing 
companies into the renewable energ, marqet in pursuit of •cleanT and carbon offset prozects. 
khis has resulted in foreign investors looqing at both green’eld and brown’eld investment 
prozects in countries that offer favourable geographic and climatic conditionsL as well as 
marqet incentives offered b, host countries pursuing their own goals to ramp up solarL 
onshore and offshore wind capacit, and green h,drogen prozects.1073 

khis has been ver, much the case in AustraliaL where the federal governmentL through the 
Powering Australia planL as well as the various statesT renewable energ, HonesL1083 are looqing 
to attract foreign investment in energ, transformation prozects.

At the ver, same timeL the signi’cant growth in renewable energ, prozects has resulted in 
regulator, strain as energ, regulators and networq service providers struggle to ensure grid 
compatibilit, and securit,.10 3 Gne of the conseyuences has been changes to the /ational 
xnerg, (ules that govern the national energ, marqet on the east coast of Australia.

As we move into large-scale h,drogen prozectsL the issue of regulator, strain will no doubt 
become even more pronouncedL given the need to investigate and regulate the impact of 
large-scale integration of h,drogen electrol,sers to the grid. 

F,drogen prozects also involve some additional environmental issuesL given the need to 
access clean water. And it is also a water producer. khis presents risqs and opportunitiesL 
each of which reyuires regulation to ensure public con’dence and support for the emerging 
sector. It is an area where even developed countries will have a fair degree of regulator, 
immaturit, and sovereign risq. It was a similar e‘perience with the e‘pansion of the coal-bed 
methane industr,L where regulator, maturit, •evolvedT and was often highl, reactive to public 
and political perceptionsL resulting in a less predictable regulator, frameworq. 

$nfortunatel,L what this can mean for a foreign investor is that prozects are often dela,edL 
are not revenue-producing when the, need to beL and this results in prozects not meeting 
their commercial obzectives. 

khis is ver, much the •perfect stormT for disputes. khe pressure points for disputes in this 
sector involve at least ’ve factorsO 

S unusual or untested pairings between zoint venture participantsL often with at least 
one partner having little e‘perience in the emerging sectorZ 

S signi’cant bu,-in investment b, foreign companies seeqing to decarbonise and 
diversif, into new energ, marqets and technologiesZ 

S foreign  investors  activel,  investing  in  countries  )such  as  AustraliaC  where 
their  e‘perience  is  less  matureL  motivated  b,  generous  subsidies  and  a 
government-bacqed renewable energ, programmeZ 

S regulator, •changeabilit,TZ and 

S a commodit, marqet that remains volatile and more susceptible to global disruption 
than we have seen for man, decades. 
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khese factors are causing not onl, suppl, chain disputes and disputes between owners 
or developers and contractorsL but also signi’cant zoint venture disputes and post jVA 
disputes as a result of cost blowouts and unmet e‘pectations. 

BE9BVnMDE9A

khe critical minerals sector in the APA6 region and be,ond is undergoing a profound 
transformationL driven b, the need to decarbonise the global econom, and the increasing 
demand for clean technologies. Jhile this transformation presents signi’cant opportunitiesL 
the competing aspirations of each countr, across the APA6 region creates a shifting 
landscape that sees scope for disruption and disputes. 

As the critical minerals industr, continues to evolveL sta,ing informed about developments 
and their geopolitical implications will be essential for navigating energ, marqets and 
understanding the challenges that underpin the global energ, transition.
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