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khe article provides an overview of recent developments in third-part, funding )kPSC in 
mainland 6hinaL focusing on updates to arbitration rules and the evolving landscape of kPS in 
both arbitration and litigation cases. 4peci’call,L it discusses the introduction of kPS into the 
6hina International xconomic and krade Arbitration 6ommission )6IxkA6C 202H Arbitration 
(ules  and the  4hanghai  International  xconomic  and krade Arbitration  6ommission 
)4•IA6C 202H Arbitration (ulesL highlighting provisions related to kPS disclosure and cost 
considerations. Additionall,L the article eFamines the growth of kPS in the marqet and 
recent litigation cases involving kPSL emphasising the need for comprehensive regulator, 
frameworqs to guide the practice.

DNUCMUUNEO PENOTU

D Introduction of kPS into arbitration rules

D Nisclosure reyuirement regarding kPS

D 3eed for further re’nement and clari’cation of kPS provisions

D Introduction of complementar, measures such as securit, for cost clauses alongside 
kPS

D Nevelopment in regulations and arbitration rules necessar, to guide the practice of 
kPS in arbitration and litigation cases

wV2VwVOCVD NO TLNU AwTNCxV

D 6IxkA6 202H Arbitration (ules 

D 4•IA6 202H Arbitration (ules 

D ghaRzuhihLi w xiLbLi.ia

In last ,earTs articleL we discussed the growth of third-part, funding )kPSC in mainland 6hina 
during 2022 and 202‘ in our article Mkhe Nevelopment of kPS in 1ainland 6hinaT. 4ince thenL 
there have been further developments in this areaL prompting further attention and reJection. 

DVBVxEPYVOT E2 Aw&NTwATNEO wMxVU ADEPTVD &W Aw&NTwATNEO NOUTNTMTNEOU 
NO[YANOxAOD CLNOA

CIETAC 2024 Arbitration Rules

khe 6hina International xconomic and krade Arbitration 6ommission )6IxkA6C introduced 
new arbitration rules )the 6IxkA6 202H (ulesC effective from O 8anuar, 202H. Une of 
the notable features of the 6IxkA6 202H (ulesL distinguishing them from the previousl, 
applicable 20O5 Arbitration (ulesL is the eFplicit inclusion of provisions concerning kPS in 
article H:.

'nliqe other arbitration institutions in mainland 6hinaL which usuall, include kPS provisions 
solel, within the MNisclosureT section under the MArbitrators and Arbitral kribunalT chapterL the 
6IxkA6 202H (ules stand out b, placing these provisions within the M•earingT chapter. Article 
H:L titled Mkhird Part, SundingTL1]3 is speci’call, outlined alongside clauses addressing interim 
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awards and earl, dismissal. khe strategic placement underscores 6IxkA6Ts deliberate 
approach to comprehensivel, regulate kPS.183 

Article H: of the 6IxkA6 202H (ules addresses two aspects concerning kPSj

D Nisclosure obligationsj according to the ’rst clauseL parties are obliged to disclose 
kPS arrangements. khe 6IxkA6 202H (ules distinguish between proactive and 
upon-reyuest  disclosureL  mandating parties  to  promptl,  disclose qe,  detailsL 
including but not limited to Mthe eFistence of the third-part, funding arrangementL 
the ’nancial interest thereinL the name and address of the third-part, funder and 
other relevant informationT. 1oreoverL the arbitral tribunal reserves the rightL if deemed 
necessar,L to reyuest parties bene’ting from kPS to disclose additional information 
be,ond the aforementioned speci’ed scope. 

D 6onsideration of kPS in cost allocationj the second clause empowers arbitral 
tribunals to consider kPS when determining arbitration costs and associated 
eFpensesL taqing into account the eFistance of kPS and the funded part,Ws adherence 
to the disclosure obligations.

'pon interpreting its contentL several observations can be made. SirstL the 6IxkA6 202H 
(ules have eFpanded the scope of disclosure compared to the practices observed in 6IxkA6 
arbitration cases involving kPS disclosed last ,ear. As discussed in our previous articleL 
a 6IxkA6 arbitration award entailing kPS underwent Yudicial review b, the ReiYing Sourth 
Intermediate PeopleTs 6ourt and QuFi Intermediate PeopleTs 6ourt.143 It was noted that parties 
in these instances onl, disclosed the eFistence of kPS arrangements and the name of 
the third part, during the 6IxkA6 arbitration proceeding. At that timeL limiting disclosure 
to merel, the eFistence of third-part, funding arrangements and the third part,Ts name 
appeared acceptable. khis indicated a ver, narrow scope of disclosure reyuired b, arbitral 
tribunals in such cases administered b, 6IxkA6. •oweverL under the 6IxkA6 202H (ulesL the 
funded part, is now obliged to proactivel, disclose not Yust the eFistence of kPS and the third 
part,Ts name but also their Meconomic interestsT. GetL the precise details of this reyuirement 
remain unclearL prompting yuestions such as whether the funded part, needs to disclose 
proactivel, the percentage of returns the third part, will receiveL or whether the funder has 
agreed to pa, adverse costs should the funded claim fail. (egardlessL it is evident that 
the 6IxkA6 202H (ules appear to impose a broader scope of disclosure or more stringent 
disclosure reyuirements compared to previous practical cases.

4econdL the 6IxkA6 202H (ules empower arbitral tribunals to reyuest additional disclosure 
from the funded part, when it deems it necessar,. •oweverL the speci’c circumstances 
triggering such instances and the eFtent of disclosure reyuired remain subYect to practical 
clari’cation and re’nement. Kuestions arise regarding what circumstances yualif, as 
Mnecessar,T for the arbitral tribunal to reyuest additional disclosure be,ond the funded part,Ts 
proactive obligationsL as well as how comprehensive this disclosure should be. In this regardL 
the 6IxkA6 202H (ules afford the arbitral tribunal some JeFibilit, in determining the scope 
of disclosure reyuested from the funded part,L which ma, also encompass the full teFt of 
the funding agreement.

khirdL the 6IxkA6 202H (ules allow arbitral tribunals to consider kPS when deciding 
arbitration costs and related eFpenses. khis consideration is discretionar, rather than 
obligator,. In other wordsL the tribunal is not compelled to consider kPS when deciding 
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on cost allocation. SurthermoreL if the tribunal chooses to consider kPSL the impact of its 
presence on cost allocation decisions remains uncertain.

In summar,L  the 6IxkA6 202H (ules introduce comprehensive provisions regarding 
kPSL encompassing proactive disclosure obligationsL potential reyuests for additional 
disclosure b, the arbitral tribunal and discretionar, consideration of kPS in cost allocation 
decisions. •oweverL practical clari’cation and re’nement are needed to full, understand the 
implications of these provisions in cases administered b, 6IxkA6.

SHIAC 2024 Arbitration Rules

khe 4hanghai International xconomic and krade Arbitration 6ommission also qnown as the 
4hanghai International Arbitration 6entre )4•IA6C also adopted new arbitration rules )the 
4•IA6 202H (ulesC effective as of O 8anuar, 202HL which include provisions regarding kPS 
in article ‘5.

6ompared to the 6IxkA6 202H (ulesL where kPS is addressed in the M•earingT chapter and 
speci’call, outlined in article H: as third-part, fundingL the 4•IA6 202H (ules mentions kPS 
within one of the provisions under the MArbitral kribunalT chapterTs MInformation NisclosureT 
clause.

Srom the teFtL163 the 4•IA6 202H (ules solel, address kPS from a disclosure perspectiveL 
indicating a reyuirement to disclose the entire funding agreement. Additionall,L it remains 
uncertain whether Mother agreements relating to the arbitration caseT might eFtend to 
agreements between the funded part,Ts counsel and the funder in certain scenarios other 
than the one between the funder and the funded part,. SurthermoreL as this provision focuses 
eFclusivel, on disclosureL it does not specif, whether the arbitration tribunal should consider 
the kPS agreement when assessing costs or other related matters.

In addition to 6IxkA6 and 4•IA6L other arbitration institutions in mainland 6hina have also 
recognised the importance of addressing kPS in their arbitration rules. Sor instanceL the 
6hina 1aritime Arbitration 6ommission included relevant provisions on kPS in its 202O 
arbitration rules under the M•earingT clauses. 4imilarl,L the 4hanghai Arbitration 6ommission 
introduced provisions on kPS in its rules effective from 8ul, 2022L speci’call, under the 
MArbitral kribunalT clauses. 

khis trend reJects a proactive approach b, arbitration institutions in mainland 6hina to adapt 
to the evolving landscape of dispute resolution and provide guidance in kPS-related matters. 
As practical eFperience in handling kPS cases growsL it is eFpected that more arbitration 
institutions will amend their arbitration rules to include more comprehensive regulations on 
kPS.

TP2 NO[Aw&NTwATNEO AOD[xNTN:ATNEO CAUVU NO YANOxAOD CLNOA

Uver the past ,earL there has been a notable demand for kPS in the marqetL indicating 
signi’cant growth. Qhile speci’c statistics on kPS cases in mainland 6hina are not publicl, 
available due to con’dentialit, in arbitration proceedingsL several arbitration institutions are 
discussing their approach to cases involving kPS. Additionall,L a litigation case in zuangdong 
province highlighted the compleFities surrounding kPS agreements for litigationL mirroring 
previous cases that yuestioned the legalit, of such agreements in court proceedings.

(egarding cases involving kPS over the past ,earj

D
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Qe have not identi’ed an, new arbitration cases involving kPS subYect to Yudicial 
review. 3onethelessL several arbitration institutions have discussed their approach 
to arbitration cases with kPS involved over the past ,earL1S3 publicl, eFpressing 
support for kPS arbitration. •oweverL speci’c cases remain undisclosed due to the 
con’dential nature of arbitration proceedings. In recent ,earsL various arbitration 
institutions have been publishing annual reports to detail statistics of cases the, 
have handled. Qe have observed that the •ong Zong International Arbitration 6entre 
discloses the number of cases involving kPSL while mainland arbitration institutions 
do not provide such information in their annual reports. Qe eFpect that as the use 
of kPS becomes more widespreadL mainland arbitration institutions will also share 
statistics on cases involving kPS andL moreoverL post-case eFperiences within the 
con’nes allowed b, arbitration con’dentialit,. khese efforts will contribute to the 
advancement and enhancement of kPS regulations.

D As for litigation cases involving kPS in 202‘L we noted a new case in zuangdong 
province. In this caseL individual A and a legal consulting ’rm entered into an 
agreement with individual R.173 'nder this agreementL A agreed to cover RTs legal 
feesL litigation costs and other pre-litigation eFpenses associated with RTs litigation 
against 6. In eFchangeL R would pa, service fees to A proportionall, upon successfull, 
recovering mone, from 6 through the litigation process. 4ubseyuentl,L a dispute 
arose between A and RL leading A to sue R to claim the service fees. khe local courtL 
in its second instance YudgmentL declared the agreement in
valid for impeding the public interest and conseyuentl, denied ATs reyuest 
for the service fee pa,ment. khe facts of this case closel, resemble the one we 
discussed in our 202‘ articleL where the 4hanghai 4econd Intermediate PeopleTs 
6ourt rendered a second instance Yudgment in 2022.1>3 khe decision and outcome in 
this case also mirror the ’ndings and rulings of the 4hanghai 4econd Intermediate 
PeopleTs 6ourt in 2022L both concluding the invalidit, of the litigation funding 
agreement.

As mentioned in our 202‘ articleL MkPS for arbitration is widel, acceptedL while the legalit, of 
kPS for litigation remains contested based on the eFtant casesT. Srom the cases we have 
newl, discovered to dateL this conclusion remains valid.

TLEM:LTU EO TP2 NO[YANOxAOD CLNOA

(eJecting on our eFperienceL we have represented clients in certain arbitration cases 
involving kPS. khis includes acting for claimants seeqing kPS and defending a respondent 
in a case where a claimant had secured kPS to commence proceedings. Ubserving the 
developments in kPS both in practice and regulations over the past ,earL we offer the 
following insights.

kPS in mainland 6hina is  still  in  its  earl,  stagesL  lacqing comprehensive regulator, 
frameworqs. 'nliqe Yurisdictions such as 4ingapore and •ong ZongL where speci’c rules 
governing kPS institutions have been established )including capital adeyuac, reyuirements 
for the third part, and a code of practice for kPS in arbitrationCL mainland 6hina lacqs similar 
regulator, frameworqs for kPS. khere is a pressing need to enhance the regulator, s,stem 
concerning kPS. 1oreoverL although some arbitration institutions have begun integrating 
kPS into their commercial arbitration rulesL those provisions in relation to kPS in these rules 
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remain limited. Surther clari’cation or revisions ma, be reyuired as kPS practices continue 
to evolve in practice. Sor instanceL consider the followingj 

D xFisting rules within mainland 6hinese arbitration institutions are not su9cientl, clear 
regarding the speci’c eFtent and scope of disclosure concerning kPS. It remains 
ambiguous whether these rules mandate disclosure solel, of the eFistence of the 
funding agreement or reyuire disclosure of the full agreement teFt. In cases where full 
disclosure is not mandatedL consideration should be given to disclosing the funding 
scopeL termination clauses and agreements between the funding institution and the 
represented law ’rm of the funded part, )if applicableC. khese aspects signi’cantl, 
inJuence the potential for the respondent to recover costs in the event of success 
and the allocation of arbitration costs b, the arbitral tribunal.

D It is also noted that not all of the above-mentioned aspects necessitate eFplicit 
provisions in arbitration rules. Necision-maqing authorit, on these matters can be 
entrusted to the arbitral tribunal within the eFisting preliminar, frameworq rules. khe 
arbitral tribunal retains the discretion to render decisions tailored to the speci’c 
circumstances of each caseL after considering the disclosure reyuests from one part, 
and the opposing part,Ts defence arguments.

D SurthermoreL it is necessar, to consider the introduction of complementar, s,stems 
alongside the kPS regimeL such as the simultaneous introduction of the securit, for 
cost clause alongside kPS. 6urrentl,L arbitration institutionsT commercial arbitration 
rules lacq provisions regarding the securit, for cost clause.1,3 Qhile kPS serves to 
safeguard the claimantTs access to relief through arbitrationL it is eyuall, vital to 
acqnowledge the respondentTs entitlement to reimbursement for arbitration costs 
)given that registration feesL administrative fees and arbitratorTs fees are t,picall, 
full, advanced b, the claimant in arbitration proceedings administrated b, arbitration 
institutions in mainland 6hinaL the respondentTs arbitration costs here mainl, refer to 
their legal fees and other eFpensesC. Introduction of the securit, for cost would serve 
to balance the claimantTs unitisation of kPSL mitigate the risq of respondents winning 
cases ,et being unable to recover costsL and alleviate the potential for frivolous claims 
facilitated b, kPS.

In terms of kPS for litigationL while none of the litigation cases mentioned in our articles from 
last ,ear and this ,ear are ga;ette cases from the 4upreme PeopleTs 6ourt and therefore 
lacq binding force on future casesL the ’ndings and conclusions regarding the invalidit, 
of litigation funding agreements hold certain speci’c factual relevance in individual cases. 
•oweverL the, undoubtedl, eFert a signi’cant inJuence on litigation funding in mainland 
6hina. Qe believe that there eFists a demand and necessit, for kPS in litigation. 1oving 
forwardL appropriate regulations could be introduced through civil procedure rulesL law,er 
practice standards and self-regulator, standards for kPS institutions to help regulate and 
guide the development of kPS in litigation.

In summar,L in mainland 6hinaL while kPS practices have developedL corresponding 
regulator, frameworqs remain somewhat lacqing and reyuire further re’nement. Qe 
anticipate that as kPS practices progress further and international insights are incorporatedL 
there will be clearerL revised and regulated provisions for kPS across legal and regulator, 
frameworqs.  khis  entails  updates  to  arbitration  lawsL  civil  procedure  lawsL  relevant 
Yudicial interpretationsL arbitration institution rulesL industr, self-regulation standards and 
professional practice norms.
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Endontes
1]3 Article H:L khird-Part, Sundingj MOO dRce a ohibp yabof mLRpiRz azbeeleRo is cnRc,LpepC ohe 
mLRpep yabof sha,, cnllLRicaoe on ohe AbtiobaoinR FnLboC 2iohnLo aRf pe,afC ohe e.isoeRce 
nm ohe ohibp yabof mLRpiRz abbaRzeleRoC ohe rRaRcia, iRoebeso ohebeiRC ohe Rale aRp appbess 
nm ohe ohibp yabof mLRpeb aRp noheb be,ewaRo iRmnblaoinRO The AbtiobaoinR FnLbo sha,, mnb2abp 
sLch iRmnblaoinR on ohe noheb yaboies aRp ohe abtioba, obitLRa,O The abtioba, obitLRa, laf nbpeb 
ohe mLRpep yabof on pisc,nse noheb be,ewaRo iRmnblaoinR nm ohe mLRpiRz im io peels RecessabfO 
2. Qhen deciding the costs of arbitration and other fees in the awardL the arbitral tribunal 
ma, taqe into account of the eFistence of the third part, funding arrangement and the fact 
whether the reyuirements set forth in the preceding Paragraph O are complied with b, the 
funded part,.T
183 TPI ybnwisinRs iR FE4TAF 050G vL,es a,izR 2ioh ohe HLipe,iRes mnb Thibp Pabof ILRpiRz 
mnb AbtiobaoinR issLep tf ohe FE4TAF KnRz (nRz AbtiobaoinR FeRobe )ohe HLipe,iRes1 aRp ohe 
cnRoeRo nm ios n2R ERoebRaoinRa, ERwesoleRo AbtiobaoinR vL,es )Inb Tbia, Ely,eleRoaoinR1O As 
eab,f as S 7eyoelteb 05S’C ohe FE4TAF KnRz (nRz AbtiobaoinR FeRobe issLep ohe HLipe,iResC 
ailep ao ybnwipiRz ceboaiR soaRpabps mnb ohe ayy,icaoinR nm TPI iR abtiobaoinR ybnceepiRzs 
aRp ohe cnRpLco nm yaboiciyaRosO FE4TAF ERoebRaoinRa, ERwesoleRo AbtiobaoinR vL,es )Inb 
Tbia, Ely,eleRoaoinR1C 2hich hawe teeR iR emmeco siRce S dconteb 05S’C peoai, yaboiesq 
pisc,nsLbe nt,izaoinRs bezabpiRz TPIC abtioba, obitLRa,sq aLohnbiof on beYLeso pisc,nsLbe aRp 
ohe cnRsipebaoinR nm TPI iR cnso pecisinRsO The ybnwisinRs bezabpiRz TPI iR FE4TAF 050G 
vL,es shabe snle sili,abioies 2ioh ohe amnbeleRoinRep HLipe,iRes aRp iRwesoleRo abtiobaoinR 
bL,esC yaboicL,ab,f iR oebls nm abbaRzeleRoC ynsioinR 2iohiR ohe c,aLsesC aRp cnRoeRoC a,ohnLzh 
ohef abe Rno eRoibe,f ipeRoica,O 
143 vLi,i Aib,iRes xilioep FnlyaRf w JLRRaR XiRzcheRz HbnLy xilioep aRp nohebsO
163 Article ‘5L Information Nisclosurej M‘. In order to ensure that the arbitrators ful’ll their 
disclosure obligations based on su9cient information of the caseL an, part, shall notif, 
the 4ecretariat inwriting during the arbitral proceedings of an, matter that ma, affect the 
impartialit, and independence of the arbitratorsL including but not limited toL agreements 
with its representatives or agreements with a non-part, to ’nance its arbitration caseL or an, 
other agreement relating to the arbitration caseL for transmission b, the 4ecretariat to the 
tribunal and the parties.T
1S3 Sor instanceL 4•IA6 mentioned in a public speech that the, handled several third-part, 
funding cases in the past two ,ears.
173 ghaRzuhihLi s xiLbLi.iaC zuangdong Province King,uan Nistrict Intermediate PeopleTs 
6ourtL 6ase 3o. )202‘C Gue O: 1in Hhong O25IL 6ivil 8udgment.
1>3 7haRzhai DL MiRz Fayioa, WaRazeleRo xilioep w 7haRzhai ;eiaR ERoebReo TechRn,nzf 
xilioepL 4hanghai 8ingan Nistrict PeopleTs 6ourtL 6ase 3o. )2020C •u 0O0E 1in 6hu 25:‘L 
6ivil 8udgmentJ and7haRzhai DL MiRz Fayioa, WaRazeleRo xilioep w 7haRzhai ;eiaR 
ERoebReo TechRn,nzf xilioepL 4hanghai 4econd Intermediate PeopleTs 6ourtL 6ase 3o. )202OC 
•u 02 1in Hhong O022HL 6ivil 8udgment.
1,3 RA6 (ules Sor International Investment Arbitration include provisions on securit, for cost. 
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