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khis article provides a review of the recent Kong Fong court decisions concerning whether 
courts considering a winding-up petition should defer to arbitration agreements governing 
the underl,ing dispute giving rise to alleged insolvenc,. jollowing a 6ourt of jinal Appeal 
decision considering the closel, related conteHt of forum selection clausesL the ’rst instance 
courts tooq divergent views as to the applicabilit, of that decision to arbitration agreements. 
KoweverL recent 6ourt of Appeal decisions have con’rmed that arbitration agreements 
should be given deferenceL aligning Kong FongTs approach with that of other pro-arbitration 
Wurisdictions. Se also share insights on the impact of var,ing con’dentialit, regimes in Kong 
FongL •ingapore and mainland 6hina on partiesT abilit, to disclose information regarding 
arbitrations to investors and other staqeholdersL as well as our views on wh, arbitration in 
mainland 6hina is becoming a more prevalent choice for private investors.

ODUQMUUDEm PEDmTU

D 1evelopments in how Kong Fong courts deal with insolvenc, winding-up petitions 
when there is a dispute related to the underl,ing debt subWect to an arbitration 
agreement

D Practical di8culties faced b, private eyuit, ’rms and conglomerates in Asia arising 
from con’dentialit, obligations in international arbitration

D (ecent trends leading to more arbitration agreements selecting mainland 6hina as 
the seat of arbitration
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In this articleL we review the long-awaited decision ygS from Kong FongTs highest court on 
the issue of how Kong Fong courts should handle winding-up petitions where a dispute 
regarding the underl,ing debt is subWect to an eHclusive Wurisdiction clause and subseyuent 
decisions from lower courts where the debt was subWect to arbitration agreements instead 
of eHclusive Wurisdiction clauses. 1espite man, commentators believing ygS would result in 
more certaint, and deference to arbitration agreementsL the trial courts issued split decisions 
on the issue. khat split is now resolved b, two recent 6ourt of Appeal decisionsL con’rming 
that arbitration agreements should be given deference. Se then brieJ, eHplore practical 
considerations that companiesL private eyuit, ’rmsL private investors and conglomerates 
must consider as the, relate to the var,ing con’dentialit, regimes for arbitration in Asia. 
jinall,L we brieJ, describe wh, mainland 6hina should not be overlooqed as a centre for 
international arbitration.

wFQFmT OFWFVEPYFmTU Dm TLF LEmN CEmN QEMwTUB LAmOVDmN EH DmUEVWFmQg 
’DmODmN-MP PFTDTDEmU ’LFwF A ODUPMTF wFNAwODmN TLF MmOFwVgDmN OF?T DU 
UM?KFQT TE Am Aw?DTwATDEm ANwFFYFmT

khe Kong Fong 6ourt of jirst Instance )6jIC has statutor, Wurisdiction to hear a petition ’led 
b, an unpaid creditor to wind up a compan, on the ground that the compan, is unable to 
pa, its debts. Menerall,L the 6jI would eHercise its discretion to maqe a winding-up order 
unless the debtor could show that the debt was bona ’de disputed on substantial grounds. 
A winding-up orderL if issuedL would then put the insolvent compan, into liyuidation for the 
bene’t of all its creditors.

khe eHercise of the 6jITs discretion in maqing a winding-up order becomes complicated 
when a dispute giving rise to the alleged indebtedness is subWect to an arbitration agreement. 
khe issue is whether the petition should be sta,ed or dismissed pending determination of 
the disputed debt b, wa, of an arbitration. 

In the previous editions of this articleL we anal,sed the diverging and evolving opinions of 
Kong Fong Wudges in the 6jI and 6ourt of Appeal )6AC on this issue. ;ne school of thoughtL 
led b, the 6jI decision in ve &ngoh2eso Pacirc xag[ioe )uHf mo4 )masKnsCL1]3 in line with the 
pro-arbitration approach adopted in the xnglish 6ourt of Appeal103 and the •ingapore 6ourt of 
AppealL153 is that the petition should generall, be sta,ed or dismissed in favour of arbitration 
eHcept in eHceptional circumstances )egL abuse of processC. ;n the other handL a number of 
Kong Fong casesL including the 6A decision in xgo Ha IhnR w ERoebacoiwe xbnpebs mmI )xgo 
Ha IhnRfL1S3 held that the partiesT arbitration agreement is onl, one of the factors to taqe into 
account when the court eHercises its discretion. Nnder this approachL while an arbitration 
agreement is given considerable weightL the court will onl, sta, or dismiss the petition in 
favour of arbitration if the debtor shows that the debt is bona ’de disputed on substantial 
grounds.

Against this bacqdropL in last ,earTs editionL we reviewed the 6A decision ve maK H2np-ugRG 
ygS )ygSC.163 In that caseL a creditor ’led a banqruptc, petition based on an unpaid debt under 
a loan agreement that contained an eHclusive Wurisdiction clause. khe 6A dismissed the 
banqruptc, petition in deference to the eHclusive Wurisdiction clause. khe maWorit, of the 6A 
)M Bam and Rarma YYAC held that an eHclusive forum clause should ordinaril, be given effect 
and therefore the petition should be dismissed or sta,ed unless there are strong reasons 
to the contrar,. khe third Wudge )6how YAC did not agree with this approach. khe petitioner 
appealed the 6A decision to the 6ourt of jinal Appeal )6jACL the highest court in Kong Fong. 
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;n E ‘a, 202GL the 6jA handed down its long-waited decision in ygSL173 unanimousl, 
dismissing the appeal and a8rming the 6ATs ruling. 

In this articleL we will eHamine the 6jA decision and the subseyuent case lawL and see how 
the 6jA rulingL in the conteHt of the eHclusive Wurisdiction clauseL has been considered b, 
lower courts in Kong Fong when handling insolvenc, winding-up petitions where the debt 
dispute is subWect to an arbitration agreement. 

The CFA Decision In Guy

khe petitioner in ygS entered into a credit and guarantee agreement with a borrower 
controlled b, the debtor. khe debtor personall, guaranteed the pa,ments due and owed b, 
the borrower. khe agreement contained an eHclusive Wurisdiction clause in favour of :ew 
Vorq for the purpose of all legal proceedings arising out ofL or relating toL the agreement. 
khe petitioner claimed that there had been defaults in repa,ing the loans and presented the 
banqruptc, petition. khe debtor opposed the petitionL contending that there was no event 
of default and that the petitioner should have ’rst commenced proceedings in :ew Vorq 
to establish the debtorTs liabilit, under the agreement because of the eHclusive Wurisdiction 
clause. 

khere was no dispute as to the general propositionsL or the *established approachTL in relation 
to a petition on the ground of insolvenc, without involvement of the eHclusive Wurisdiction 
clause or arbitration agreementL that )OC the debtor bears the burden of demonstrating a bona 
’de dispute on substantial grounds in respect of the debt and )2C the petitioner will ordinaril, 
be entitled to a banqruptc, order )or in the case of corporate insolvenc,L a winding-up orderCL 
if the debt in issue is not subWect to a bona ’de dispute on substantial grounds. 

;n that basisL the 6jA tooq further note of the petitionerTs public polic, arguments in support 
of Kong Fong courts overseeing the insolvenc, proceedingsL including the dispute regarding 
the debtL being that there was the *strongT public interest in an orderl, s,stem of fairness to 
all creditorsL includingL for eHampleL the reversal of preferences and undervalue transactionsL 
and the scheme of dabi dassg distribution.183 khe debtor contended that the 6jA should 
endorse a consistent approach across ordinar, actions and insolvenc, proceedings b, giving 
effect to eHclusive Wurisdiction clauses unless there are strong reasons to the contrar,.

After hearing submissions from both sidesL the 6jA made the following observationsQ

D while the determination of whether the debt is bona ’de disputed on substantial 
grounds is part of the courtTs WurisdictionL it is a threshold yuestionL because if the 
debt is disputedL the engagement of the banqruptc, process is on hold31 3

D the threshold character of a dispute about indebtedness allows the courtL  b, 
eHercising its discretionL to decline to eHercise the Wurisdiction to determine that 
yuestion31,3 and

D the eHercise of discretion to decline Wurisdiction to determine the bona ’des and 
substance of a debt dispute reyuires consideration of multiple factorsL including the 
public polic, interest in holding parties to their agreements and the public polic, 
underpinning the legislative scheme for banqruptc, Wurisdiction.1]43

khe 6jA reasoned that because the test for determining that threshold yuestion is *broadl, 
similarT to the test used in summar, Wudgment proceedings in an ordinar, action for debtL-
1]]3 b, looqing into the threshold yuestionL the court would undertaqe the eyuivalent of a 
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summar, Wudgment determinationL assuming the Wurisdiction to decide a yuestion that the 
parties had agreed would be determined in another forum.1]03 ‘eanwhileL the signi’cance of 
the legislative public polic, consideration was much diminished in ygS as the petition was 
brought b, one creditor and there was no evidence of a creditor communit, at risq should the 
petition be dismissed and the dispute resolved pursuant to the eHclusive Wurisdiction clause.-
1]53

khereforeL the 6jA held that the established approach is not appropriate where an eHclusive 
Wurisdiction clause is involved.1]S3 khe 6jA further held that *in the ordinar, case of an 
]eHclusive Wurisdiction clauseUL absent countervailing factors such as the risq of insolvenc, 
affecting third parties and a dispute that borders on the frivolous or abuse of processL the 
petitioner and the debtor ought to be held to their contractT.1]63

Shile the 6jA con’rmed that the maWorit, in the 6A decision was correct in its approachL-
1]73 it made an eHplicit reservation that it was not necessar, in that decision to eHplore the 
interaction of an arbitration clause and the statutor, Wurisdiction of the 6jI in banqruptc, or 
insolvenc,.1]83

Post-Guy, The CFI Issued Divergent Decisions Regarding The Impact Of Guy To Arbitration 
Agreements

•hortl, after the 6jA decision in ygSL on G0 ‘a, 202GL Binda 6han Y issued her Wudgment 
in ve &iKdLicioS V (nGge veoaiLiRG )uHf In mo4 )ve &iKdLicioSC.1] 3 In this caseL the debtor 
did not pa, a debt that was due and pa,able under a bond instrument and a corporate 
guarantee. Although the winding-up order was made because the debtor failed to ’le its 
evidence in time to oppose the petitionL the Wudgment nevertheless addressed the debtorTs 
arguments assuming there was a proper basis for the court to consider them. ;ne of the 
debtorTs arguments was that there were arbitration agreements in both the bond instrument 
and the corporate guarantee and therefore the dispute over the debt should be referred to 
arbitrationL citing the decisions in masKns and ygS.

Binda 6han Y held that the ratio in ygS onl, applied to eHclusive Wurisdiction clausesL not 
arbitration agreementsL and that as far as an arbitration clause was concernedL the 6jITs 
approach should be guided b, the principles stated in 6A decisions such as xgo Ha IhnR.1],3 
Ker Bad,ship commented that *I do not read the 6jA Wudgment as la,ing down an, general 
rule that if the agreement which gave rise to the petitioning debt contains an arbitration 
clause and there are no supporting creditors to the petitionL the court must dismiss or sta, 
the winding-up petition.T1043 khe debtor has appealed against the winding up order.

A few months laterL in August 202GL Karris Y tooq a different view in his Wudgment ve 
&haR4nRG IheRKiRG Padeb unL4iRGs mo4 )ve &haR4nRGf.10]3 khe winding-up petition was ’led 
on the ground of non-pa,ment of an arbitration award in respect of which leave had been 
given to enforce it as a Wudgment in Kong Fong. khe compan, opposed the petition on the 
ground that it had advanced a cross claim b, wa, of another arbitration and the cross claim 
was in eHcess of the ’rst arbitration award. khe petition was ordered to be sta,ed.

Karris Y concluded that the same principles and approach applied to the eHclusive 
Wurisdiction clause in ygS should appl, to arbitration agreements.1003 In particularL Karris Y 
held that the baoin of the 6jA decision )ieL *in the ordinar, case of an ]eHclusive Wurisdiction 
clauseUL absent countervailing factors such as the risq of insolvenc, affecting third parties 
and a dispute that borders on the frivolous or abuse of processL the petitioner and the debtor 
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ought to be held to their contractTCL should be eyuall, applicable in the ordinar, case of an 
arbitration agreement.1053 khe petitioner appealed Karris YTs decision.

In •eptember 202GL 1K6Y Be Pichon eHpressed her view in &gR 3RoeboaiRKeRo IgLogbe 
miKioe4 w ERwebsinR Pbn4gcoinRs miKioe4 )NnbKebLS pRn2R as TBI Pbn4gcoinRs miKioe4f.]0l. 
Ker Bad,ship held that the compan, failed to show a proper basis for sta,ing or dismissing 
the insolvenc, winding-up petitionL despite the fact that whether the debt was enforceable 
depended on the construction of a loan agreement that contained an arbitration agreement. 

1K6Y Be Pichon was of the same opinion as Binda 6han Y in that the 6jA decision in ygS 
is applicable onl, to eHclusive Wurisdiction clauses and not to arbitration agreements.1063 In 
her viewL the basis for ygS was eHtending the approach to eHclusive Wurisdiction clauses 
from ordinar, actions to winding-up and banqruptc, proceedingsL rather than adopting the 
masKns approach.1073

The CA Has Held Guy Applies To Arbitration Agreements

;n the same dateL 2G April 202EL the 6AL consisted of the same Wustices )Kon Fwan 7PL 
Rarma YA and M Bam YACL handed down their decisions in ve &iKdLicioS1083and ve &haR4nRG-
.10 3 In both decisionsL the 6A discussed in length the 6jA decision in ygSL and held that 
the approach laid down in ygSL although in the conteHt of an eHclusive Wurisdiction clause in 
favour of a foreign courtL should appl, b, analog, where the dispute over the petition debt 
is subWect to an arbitration agreement.10,3 In particularL the 6A stated that *having regard to 
the statutor, frameworq protective of arbitrationL there is apparentl, an even stronger case 
for upholding the partiesT contractual bargain that disputes falling within the scope of an 
arbitration clause should be resolved b, arbitration.T1543

In ve &iKdLicioSL the petitioner further submitted that a genuine intention to arbitration is 
fundamental to engaging the public polic, in holding the parties to their agreement to 
arbitrate disputesL and therefore must be demonstrated b, the debtor.15]3 In responseL the 
6A noted that it is not onerous to demonstrate a genuine intention to arbitrateL and even 
if no steps were taqen according to the arbitration clauseL the court could still eHercise its 
discretion in an appropriate case to grant a short adWournment for the debtor to commence 
arbitration and reyuire an undertaqing from the debtor to proceed with the arbitration with all 
due dispatch.1503 khe 6A further noted thatL if no progress is made during the adWournmentL 
the court could consider lifting the sta, and proceed to eHercise its Wurisdiction on the petition 
debt.1553 KoweverL in the circumstances of this caseL the 6A found that there was no useful 
purpose in an adWournment as the compan, did not ’le an, evidence in opposition to the 
winding-up petition and did not compl, with the condition for an eHtension of time to do 
so.15S3 khe 6A also found thatL in this caseL the eHistence of an arbitration agreementL an 
indication of the debtorTs intention to commence arbitration )which was not ’led as evidence 
in oppositionC and the debtorTs failure to satisf, the statutor, demand did not constitute 
su8cient and proper evidence to indicate that the petition debt was disputed and that the 
dispute would be referred to arbitration.1563 khe appeal in this case was therefore dismissed.

In ve &haR4nRGL while the appellant accepted that the approach in ygS applies b, analog, to a 
case where the petition debt is disputed and the dispute falls within an arbitration agreementL 
it was submitted thatygS does not appl, to cross-claims becauseL inter aliaL ygS is onl, 
concerned with the threshold yuestion of whether the petitioner has Lncgs soaR4i to present 
the petition )ieL whether the debt wastnRa r4e disputed on substantial groundsCL whereas 
for cross-claimsL the petitioner is recognised to have Lncgs.1573 khe 6A disagreed and held 
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that although strictl, speaqing a cross-claim does not affect the petitionerTs standing to 
petition as a creditorL it has been the settled approach of the courts in Kong Fong to treat 
cross-claims in the same wa, as disputes regarding a disputed debt giving rise to the petitionL 
regardless of whether the cross-claim constitutes a set-off against the debt.1583 Appl,ing the 
principles in ygSL the 6A held that *]wUhere the cross-claim is subWect to an arbitration clauseL 
as in the present caseL for the court to enter into its merits and determine that there is no 
genuine and serious cross-claimL or one that is of substanceL would be against the partiesT 
agreement.T15 3 khe appeal in this case was dismissed.

khese recent 6A decisions con’rm that the principles laid down b, the 6jA in ygS appl, to 
arbitration agreementsL bringing Kong FongTs position on this subWect in line with those of 
other pro-arbitration Wurisdictions )egL the Nnited Fingdom and •ingaporeC. 

‘eanwhileL it is still important for an, compan, facing debt disputes to understand and full, 
appreciate the uncertaint,L particularl, when setting the litigation strateg,L that having an 
arbitration agreement ma, not save the compan, from a winding-up petition on the ground 
of insolvenc,.

f

QEmHDOFmTDAVDTg E?VDNATDEmU Dm DmTFwmATDEmAV Aw?DTwATDEmU

Arbitration is often preferred as a dispute resolution method because of its con’dentialit,. 
khis is especiall, signi’cant in venture capitalL private eyuit, investments and other highl, 
competitive industries where parties t,picall, wish to avoid publicit, that could damage 
their reputationL lead to loss of ’nancing or other business opportunitiesL and risq revealing 
investment strategiesL business secrets or other sensitive information to competitors.

KoweverL in certain circumstancesL it ma, be necessar, or desirable for parties to an 
arbitration to disclose information relating to the arbitration of non-parties. jor eHampleL 
an arbitration that eHposes a portfolio compan, to substantial contingent liabilit, could 
be material information for its shareholders and the shareholdersT staqeholders )egL the 
investors of a venture capital )76C or private eyuit, )PxC fundC. Meneral partners or managers 
of 76 and Px funds ma, need to disclose a pending or prospective arbitration to ful’l 
their ’duciar, duties to investors )who themselves ma, have ’duciar, obligations to their 
own investorsC. ‘oreoverL investment funds themselves generall, consist of disparate legal 
entitiesL raising yuestions regarding whetherL for eHampleL details of an arbitration involving 
one entit, of a fund can be shared with members of the ’rm that have no connection 
to that entit,. khe need to share information about arbitrations with non-parties is also 
apparent when a subsidiar, of a conglomerate is part, to an arbitration. In particular in 
AsiaL for man, conglomeratesL decision-maqing is centralised at headyuarters. •igni’cant 
investment-related information )such as a maWor arbitrationC of a subsidiar, needs to be 
reported to the senior management or board of headyuartersL even if investments are 
carried out b, separate legal entities within the group and there ma, be man, la,ers of 
shareholding between headyuarters and the entit, involved in the arbitration. •imilarl,L 
state-owned enterprises are often reyuired to report information concerning state-owned 
assets to their parent compan,. 

khese situations all highlight the need to be familiar with the scope of con’dentialit, that 
applies to arbitral proceedings. Sithin AsiaL popular arbitration seatsL including Kong FongL 
•ingapore and mainland 6hina have adopted ver, different approaches to con’dentialit, that 
impact the permissible scope and content of an, disclosures. Kong Fong imposes the most 
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stringent restrictionsL which prevent disclosure of *an,T information relating to an arbitration 
to an, non-part, )other than a government bod,L regulator, bod,L court or tribunalL and even 
thenL in ver, speci’c circumstancesC. R, contrastL •ingapore permits disclosure ifL among 
othersL it is for the purposes of compl,ing with the laws of an, state )which govern ’duciar, 
obligations and often govern reporting obligations within conglomeratesC. In mainland 
6hinaL the courts have recognised that information in connection with an arbitration ma, 
be disclosed to substantial shareholders. ko avoid potential collateral disputes regarding 
breaches of con’dentialit,L investors should be acutel, aware of each of these WurisdictionsT 
approaches to arbitral con’dentialit,.

Hong Kong

Kong Fong is one of the few Wurisdictions that has codi’ed con’dentialit, obligations in 
legislation. khe Kong Fong Arbitration ;rdinance )6ap 40[C provides thatL with limited 
eHceptionsL *unless otherwise agreed b, the partiesL no part, ma, publishL disclose or 
communicate an, information relating to the arbitral proceedings under the arbitration 
agreementT )section O9C. Begislative materials shed no light on the scope of information 
coveredL such as whether *an, informationT includes the eHistence of the arbitration itself.15,3 
Article E5 of the 20O9 KFIA6 Administered Arbitration (ules )the KFIA6 (ulesC provides for 
similar con’dentialit, obligations and eHceptions. 

Roth the Arbitration ;rdinance and the KFIA6 (ules permit disclosure *to an, government 
bod,L regulator, bod,L court or tribunalT where the part, is obliged b, law to maqe such 
disclosure. Rut this eHception places parties to arbitration in a signi’cant gre, area. ‘an, 
commentators have opined that this eHception permits publicl, listed companies to disclose 
a material arbitration to investors because such disclosure is reyuired b, lawL and disclosure 
is ordinaril, made through ’lings with a regulator, bod, )egL the Kong Fong xHchange or the 
Nnited •tates •ecurities and xHchange 6ommissionC. It is unclearL howeverL on what basis 
private companies can disclose information about a material arbitration to its investors. ;ne 
possibilit, is to assume shareholders are not distinct from the compan, that is part, to the 
arbitrationL but that would run counter to the basic tenant of compan, law that shareholders 
are distinct from the compan,. ‘oreoverL when it comes to 76 and Px fund investorsL if 
disclosure is permitted b, a compan, to a shareholder fundL whether that shareholder fund 
is permitted to disclose to its own investors is unclear. •imilarl, unclear is how a member 
of a conglomerate or state-owned enterprise that is a part, to an arbitration can report to 
decision maqers at headyuarters without violating con’dentialit, obligations. 

Singapore 

khe Arbitration (ules of the •ingapore International Arbitration 6entre )4
th

 ednL 20O4C )the 
•IA6 (ulesC provide thatL unless otherwise agreed b, the partiesL all matters relating to the 
proceedingsL including the eHistence of the proceedingsL shall be con’dential )(ules G[.O 
and G[.GC.1S43 Nnder the •IA6 (ulesL disclosure to a third part, is allowed for the purpose of 
compl,ing with the laws of *an, •tate which are binding on the part, maqing the disclosureT 
)(ule G[.2)dCC.1S]3 khusL a part, to an arbitration subWect to the •IA6 (ules would be permitted 
to maqe disclosures regarding the arbitration to investors regardless of whether the part, is a 
public or private compan,L so long as the disclosure is in compliance with the laws binding on 
that part,. khis affords private companiesL fund managersL members of conglomerates and 
state-owned enterprises a clear basis to disclose information about a material arbitration 
to investors or headyuartersL as the case ma, beL as ’duciar, and other duties to disclose 
information to staqeholders are generall, governed b, law.
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Nnliqe Kong FongL this obligation of con’dentialit, does not have statutor, footing. KoweverL 
the •ingapore courts have held that independent of arbitration rulesL there is an implied 
obligation of  con’dentialit,  as a matter  of  law due to the private nature of  arbitral 
proceedingsL1S03 although the eHact scope of the dut, of con’dentialit, is to be evaluated in 
the circumstances of each case.1S53 khe •ingapore courts have ,et to adopt or recognise 
the (ule G[.2)dC eHception as a freestanding legal principle. A court or tribunal appl,ing 
•ingaporean law would have to assess the appropriate level of con’dentialit, reyuiredQ for 
instanceL whether an arbitrator ma, disclose the eHistence of an arbitration without obtaining 
the partiesT prior consent will depend on the terms of the arbitration agreement and the 
customs and practice in the relevant ’eld.1SS3 

Mainland China

Article E0 of the 6hinese Arbitration Baw reyuires arbitration be conducted in privateL but also 
allows it to be public if the parties agree and if no state secrets are involved. khe accepted 
view is that article E0 onl, reyuires the arbitral hearing to be conducted in private and does 
not reyuire information relating to the arbitration to be qept con’dential.1S63 

Article G9 of the 6hina International xconomic and krade Arbitration 6ommission )6IxkA6C 
Arbitration (ules )the 6IxkA6 (ulesC imposes an additional reyuirement on the parties and 
other participants in an arbitration that is held in private to *not disclose to an, outsider 
an, substantive or procedural matters relating to the case.T khe scope of article G9 has 
been interpreted narrowl,. khe 6hinese courts have dismissed applications to set aside an 
arbitral award for breaches of article G9 of the 6IxkA6 (ules where the disclosure was 
made to a third-part, funder.1S73 In the same casesL the 6hinese courts have eHplained that 
the purpose of con’dentialit, in arbitration is to prevent disclosure to the public in order to 
protect commercial secrets and the public image of the partiesL and therefore disclosure 
to *relevant personsT such as decision maqers of a part, and shareholders holding material 
interestsL is also permissible.1S83 Although the 6hinese courts did not provide an eHhaustive 
list of such *relevant personsTL this should provide some comfort to companies who disclose 
information regarding arbitrations to their investorsL parent companies and the liqe.

Practical Considerations

In most Asian WurisdictionsL parties are free to agree on procedural mattersL including 
con’dentialit,. Shen negotiating an arbitration agreementL one should carefull, evaluate the 
con’dentialit, obligations imposed b, the laws of the applicable seat and rules selected 
b, the parties and consider whether an, deviation is reyuired to accommodate the speci’c 
needs of the parties. jor eHampleL parties ma, agree on the scope of disclosable information 
disclosure and recipients of such information )which ma, include their direct and indirect 
investors and other staqeholdersC in the arbitration agreement. Shere parties have failed 
to reach an agreementL and the part, seeqing to disclose information about the arbitration 
faces uncertaint, as to whether such disclosure would result in a breach of con’dentialit,L 
it would be prudent to appl, to the tribunal or the supervisor, court for directions.

’DVV QLDmA ?F A LM? HEw DmTFwmATDEmAV Aw?DTwATDEm Dm AUDA[

khere has been much inq spilt concerning whether Kong Fong or •ingapore is a better 
Wurisdiction for arbitrating private investment disputes. In recent ,earsL the trend has 
been that the •ingapore International Arbitration 6entre features a larger volume of new 
arbitrationsL while arbitrations ’led with the Kong Fong International Arbitration 6entre on 
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average have signi’cantl, more mone, at staqe. khe conversationL howeverL should not 
leave out mainland 6hina. Se foresee that more international arbitrations will be seated in 
mainland 6hina in the ,ears to come due to a conJuence of two primar, factorsQ )OC the 
evolving nature of private eyuit, investment in 6hina and )2C efforts to improve mainland 
6hinese arbitral institutions.

As to the formerL  we have observed that there are currentl, more emerging growth 
companies in mainland 6hina focusing on raising funds from domestic investors )both 
private and state-ownedC than there have been in ,ears past. khe reasons for this can be 
eHplored in another forumL but the practical conseyuences to foreign investors looqing to 
maqe investments in 6hina-based start-ups is that the, are more often faced with maqing 
investments into a 6hina-based investment structure instead of an offshore structure. 
Sith this comes 6hinese law-governed contracts and 6hina-based arbitration agreements. 
joreign investors are being told there is no room to negotiate these provisions because 
other investors )based in 6hinaC participating in the funding round have alread, agreedL 
and there is an insu8cient basis for those investors to have disputes arbitrated offshore 
because of insu8cient *foreign factorsT to Wustif, such arbitration under domestic law.1S 3 
joreign investors in this situation are left with the choice of accepting 6hinese arbitration 
or declining the investment altogether. jor those who go forward with the investmentL it 
is worthwhile to obtain a worqing understanding of how arbitration in 6hina differs from 
international arbitration in other WurisdictionsL as well as the substantive differences between 
relevant 6hinese law and the law of more familiar Wurisdictions.

As to the conduct of arbitrations in 6hinaL much effort has been made to align the rules 
to international standards. ;n 5 •eptember 202GL 6IxkA6 issued the 202E version of the 
6IxkA6 (ulesL which became effective on O Yanuar, 202EL and which are more aligned 
with the rules of maWor international arbitration centres. •ome of the notable amendments 
reJected in the 202E 6IxkA6 (ules includeQ 

D encouraging digitalisation and the use of AI in arbitration proceedings31S,3 

D enhancing the abilit, of parties to seeq interim measures from courts outside of 
mainland 6hina31643 and 

D setting a cap on fees for domestic cases b, no longer charging arbitration fees for the 
portion of disputed amounts that eHceed G billion ,uan.16]3 

‘ore  importantl,L  there  was an  attempt  to  align  with  the  international  principle  of 
competence-competence b, delegating the power to determine the tribunalTs Wurisdiction to 
the arbitral tribunal.1603 khis power was previousl, vested in the arbitration commission or the 
court. In additionL the arbitral tribunals are reportedl, more freyuentl, adopting common law 
approaches in 6IxkA6 arbitral proceedingsL such as cross-eHaminationL which is uncommon 
in traditional 6hinese court proceedings.1653 khese changes are a welcome developmentL and 
we looq forward to observing how the, are applied. 

/khe authors would liqe to acqnowledge the contributions of 6aroline SangL Kae Yi FimL 'i 
Biu and kaq Vip Bow to the preparation of this article.
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