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The European Commission’s efforts to invalidate intra-EU investment treaty arbitration have 
now reached US courts. In enforcement proceedings brought by EU investors seeking 
to enforce arbitral awards against EU member states under intra-EU treaties, US federal 
courts in the District of Columbia must now decide how to balance US treaty and statutory 
commitments to enforce international arbitration awards with the European Commission 
(EC) view that intra-EU treaty commitments to arbitrate are unenforceable.

The amount of the intra-EU investment treaty awards currently before US courts total over 
US$500 million – and future awards could reach into the billions – but the stakes in these 
enforcement actions may be much higher. With investment treaty arbitration under attack in 
the United States from both administration and prominent opposition figures, the outcome of 
these cases may determine not only whether intra-EU arbitrations will continue to be brought 
and the resulting awards enforced, but whether US courts will enforce US arbitration treaty 
obligations notwithstanding countervailing political pressures. This article summarises the 
intra-EU investor-state arbitrations currently subject to US enforcement proceedings, the 
options available to the US courts and potential consequences of US court decisions.

BACKGROUND

In 2004 and 2007, 12 countries, predominantly from Central and Eastern Europe, became 
member states of the European Union.[1] At that time, there were very few bilateral 
investment treaties (BITs) among existing EU member states, but many had BITs with the 
new member states.[2] The EC, the EU executive branch, took the position that intra-EU 
BITs are incompatible with EU law and principles of mutual trust and cooperation.[3] The EC 
advanced two principal reasons for this position:

• application of intra-EU BITs could lead to a more favourable treatment of investors and 
investments covered by BITs and consequently discriminate against other member 
states, contrary to the Treaty on European Union and the Treaty on the Functioning of 
the European Union (TFEU); and

• arbitrations under such treaties could take place without questions of EU law being 
submitted to the Court of Justice of the European Union (CJEU), the judicial body 
empowered to resolve intra-EU disputes and ensure uniform application of EU law, 
potentially providing for unequal treatment of investors among member states.

The EC advocated this position in many forums, including submissions in arbitrations and 
enforcement proceedings, and pressured member states to terminate their intra-EU BITs. 
These efforts intensified after the Lisbon Treaty in 2009 gave the EU supremacy over trade 
and common commercial policy and permitted the EU to enter into international agreements 
on behalf of all member states.[4] As briefly described below, the EU has sought to void 
awards resulting from intra-EU investment arbitrations in two cases, Micula and Achmea. 
In the meantime, investors have continued to commence and pursue intra-EU investment 
arbitrations, particularly against Spain under the Energy Charter Treaty (ECT), four of which 
have already led to awards in favour of the claimant.

Micula V Romania

In December 2013, an arbitral tribunal convened under International Centre for Settlement 
of Investment Disputes (ICSID) rules issued a final award in Micula v Romania,[5] awarding 
Swedish investors approximately US$90 million plus interest.  The tribunal held that 
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Romania’s revocation of an incentives regime violated the Romania–Sweden BIT by failing 
to provide fair and equitable treatment to the claimants’ food and beverage businesses. 
Romania established the incentives in the 1990s to encourage foreign investment and 
the tribunal held that the Swedish claimants reasonably relied on these incentives when 
investing in Romania.[6] In 2016, an ICSID ad hoc tribunal refused to annul the award.[7]

However, in 2015, after Romania partially satisfied the award, the EC issued a decision stating 
that the award constituted illegal state aid in contravention of article 107 of the TFEU.[8] The 
EC considered that the BIT was incompatible with EU treaties because it conferred the right 
of compensation only to certain investors (ie, those from Sweden and Romania), rather than 
all investors in the European Union.[9] The EC instructed Romania to recover the benefits 
it provided the investors by partially satisfying the award and, in December 2018, referred 
Romania to the CJEU for failing to do so. Meanwhile, claimants challenged the EC’s 2015 
decision in the General Court of the European Union, which overturned the EC’s decision 
on 18 June 2019, although on narrow grounds.[10] Claimants have instituted enforcement 
proceedings in various jurisdictions, including the United States.[11]

Achmea V Slovakia

In December 2012, a UNCITRAL rules tribunal found that the Slovak Republic breached 
the Netherlands–Slovakia BIT[12] and ordered it to pay claimant Achmea BV over €22 
million plus interest.[13] When Slovakia sought to vacate the award at the seat in Frankfurt, 
Germany’s highest court referred the matter to the CJEU for a preliminary ruling on the EU 
law question.[14]

In March 2018, the CJEU ruled that articles 267 and 344 of the TFEU precluded resolution of 
intra-EU disputes through investment arbitration.[15] The court found that arbitral tribunals 
may be called upon to interpret EU law, but would not be able to seek rulings from the 
CJEU, which could threaten the consistent application of EU law.[16] Further, the CJEU found 
that judicial enforcement of such awards is not sufficient to ensure EU law consistency 
(notwithstanding the fact that the CJEU issued this opinion upon referral from the German 
courts when enforcing an award).[17] The court did not address the Vienna Convention 
on the Law of Treaties (VCLT),[18] the United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards (the New York Convention)[19] or the scope of 
its decision. Although the court distinguished investor-state arbitration from commercial 
arbitration as based on party agreement rather than a treaty,[20] it did not explain why this 
distinction should make a difference. Relying on the CJEU ruling, the German court reversed 
the lower courts and annulled the Achmea award.[21]

Energy Charter Treaty Arbitrations Against Spain

In January 2019, most EU member states that had not already terminated their intra-EU 
BITs[22] pledged to do so by the end of the year.[23] Thus it seems inevitable that arbitration 
under intra-EU BITs will eventually come to an end.

However, many intra-EU investment disputes are based on the ECT, a multilateral treaty 
that went into effect in 1994 to which both the EU and EU member states are a party.-
[24] Furthermore, notwithstanding the CJEU decision in Achmea, investment arbitrations 
under intra-EU treaties continue to be brought and arbitral tribunals constituted under such 
treaties continue to issue awards. Arbitral tribunals have consistently rejected challenges 
to their jurisdiction on the basis of the EC and CJEU reasoning.[25] Spain is involved in the 
largest number of intra-EU ECT arbitrations. From 1997 to 2007, Spain implemented a series 
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of measures to encourage investment in the solar energy sector[26] but in 2009, facing 
rising budget deficits, Spain began to reduce the incentives and by 2013 did away with them 
altogether.[27] Investors from other EU member states have brought about 40 cases against 
Spain alleging breach of the ECT.[28] As of 30 June 2019, Spain has prevailed in two of these 
arbitrations, but has lost four cases[29] and it seems likely that at least some of the remaining 
cases will lead to awards against Spain.

US ENFORCEMENT PROCEEDINGS

The award creditors in Micula and all the successful claimants in the ECT cases against 
Spain have sought to enforce their awards in the United States. Spain and Romania are 
resisting enforcement, with the EC intervening (or requesting to intervene) as amicus curiae, 
arguing that the ECT does not provide jurisdiction for claims among EU member states or, if 
it does, this jurisdiction is invalidated by the EU treaties, as is the case with intra-EU BITs.[30] 
The US courts must now decide whether to enforce these awards.

Pending Proceedings

Micula v Romania (ICSID, BIT)

Claimants have sought to enforce the ICSID award in the DC district court.[31] Romania 
requested that the proceedings be stayed under principles of comity and international 
abstention, pending the outcome of the claimants’ challenge to the 2015 EC decision before 
the General Court.[32] The EC has filed an amicus brief in the case.[33] On 21 June 2019, the 
court denied as moot Romania’s stay request because of the General Court’s decision and 
ordered Romania to file its reply to claimants’ summary judgment motion.[34]

Eiser V Spain (ICSID, ECT)

In May 2017, Eiser Infrastructure Limited and Energia Solar Lexembourg SARI (together 
Eiser) obtained an ICSID award against Spain in the amount of €128 million plus interest.-
[35] The tribunal addressed Spain’s arguments that the ECT did not confer jurisdiction for 
intra-EU disputes and found them to be meritless.[36] The tribunal agreed with the tribunal in 
Charanne v Spain[37] – the first arbitration award issued in the ECT renewable energy cases 
against Spain – in finding that EU law was not being interpreted or applied.[38]

Claimants have filed to enforce the award in DC district court.[39] On 28 January 2019, the 
parties completed their briefing[40] and the EC subsequently submitted an amicus brief in 
support of Spain.[41] The claimants’ petition to confirm the award and a motion to dismiss 
the case for lack of jurisdiction under the Foreign Sovereign Immunities Act (FSIA) remain 
pending as of 30 June 2019.

Novenergia II V Spain (SCC, ECT)

In February 2018, an arbitration tribunal acting under Stockholm Chamber of Commerce 
(SCC) rules issued a final award under the ECT requiring Spain to pay €53.3 million plus 
interest to Novenergia II – Energy & Environment (SCA), SICAR (Novenergia).[42] The tribunal 
rejected Spain’s jurisdictional challenge that the ECT did not confer jurisdiction to intra-EU 
disputes as unsupported by a plain reading of the ECT.[43] The tribunal also rejected Spain’s 
position, based on the EC’s amicus and Achmea, that the tribunal would improperly interpret 
and apply EU law and instead found that the claims before the tribunal were solely based on 
the ECT.[44]
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Novenergia brought an action in the DC district court to enforce the award on 16 May 2018.-
[45] The EC requested to file an amicus brief in support of Spain’s motion to stay or vacate 
the award.[46] As of 30 June 2019, motions to enforce the award, to stay the award, two 
amicus requests and a motion to file a supplemental brief by Spain are pending before the 
court.

Antin V Spain (ICSID, ECT)

In June 2018, an ICSID arbitral tribunal ordered Spain to pay €112 million plus interest to 
Antin Infrastructure Services Luxembourg Sarl and Antin Energia Termosolar BV (together 
Antin) for violation of the ECT.[47] The tribunal rejected Spain’s arguments that the ECT did 
not provide jurisdiction for intra-EU disputes.[48] Although the EC initially petitioned to file 
a written submission in the arbitration, it ultimately did not do so when ordered to bear the 
costs related to its intervention.[49]

Antin sought enforcement in the DC district court on 27 July 2018.[50] Spain filed a motion 
to dismiss the case or in the alternative, to stay the proceedings.[51] The parties completed 
the briefing schedule on 19 February 2019 and the EC has requested permission to file 
an amicus brief.[52] On 23 May 2019, Spain filed an annulment application and the ICSID 
secretary-general notified the parties of the provisional stay to enforce the award.[53]

Masdar V Spain (ICSID, ECT)

In May 2018, an ICSID arbitral tribunal awarded €64.5 million in damages plus interest to 
Masdar Solar & Wind Cooperatief UA (Masdar).[54] The tribunal followed other tribunals 
in rejecting the argument that the ECT did not apply to intra-EU claims, despite the EC’s 
intervention in the arbitral proceedings.[55]

Masdar commenced an enforcement action in DC on 28 September 2018.[56] Spain filed its 
motion to dismiss for lack of jurisdiction or to stay the award on 22 April 2019.[57] The EC 
was granted its motion to file an amicus brief on 13 May 2019.

US LAW REGARDING ENFORCEMENT OF ARBITRATION AWARDS

Under US law, which incorporates US obligations under the Convention on the Settlement of 
Investment Disputes between States and Nationals of Other States (the ICSID Convention) 
and New York Convention, US courts have very limited discretion to decline to enforce 
international arbitration awards.

ICSID Convention

The Eiser, Antin and Masdar awards against Spain, as well as the Micula award against 
Romania, were made under ICSID rules and therefore subject to the ICSID Convention. Article 
54 of the ICSID Convention envisions a process for recognition without judicial review.[58] 
Under the convention, ICSID arbitration is self-contained and denationalised.[59]

US law provides that ICSID awards ‘shall be given the same full faith and credit as if the 
award were a final judgment of a court of general jurisdiction’; the Federal Arbitration Act 
(FAA) explicitly does not apply.[60] As the Second Circuit explained:

Member states’ courts are thus not permitted to examine an ICSID award’s 
merits, its compliance with international law, or the ICSID tribunal’s jurisdiction 
to render the award; under the Convention’s terms, they may do no more than 
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examine the judgment’s authenticity and enforce the obligations imposed by 
the award. Thus, the Convention reflects an expectation that the courts of a 
member nation will treat the award as final.[61]

The EC has either filed or requested to file amicus briefs in all of the US enforcement 
proceedings (each of which has been assigned to a different judge), just as it intervened in 
most of the underlying arbitrations.[62]

The EC’s Arguments

The EC has made three arguments in the ICSID ECT enforcement proceedings, all of which 
have also been made by Spain. First, it argues that the ECT by its terms does not confer 
jurisdiction to intra-EU disputes.[63] Article 26 of the ECT provides jurisdiction for ‘disputes 
between a contracting party and an investor of another contracting party relating to an 
investment of the latter in the area of the former’. The EC argues that the intention of the 
EU and member states was to act as a single block for the purposes of this treaty.[64] Thus, 
in interpreting article 26, EU nationals investing in EU member states do not make their 
‘investment’ in the ‘area’ of another ‘contracting party’, as those terms are defined in the ECT, 
and therefore cannot avail themselves of the ECT’s jurisdiction.[65]

Second, the EC argues that even if the ECT provides jurisdiction for intra-EU disputes, this 
invitation to arbitrate is rendered invalid by EU law, which supersedes the ECT;[66] the 
primacy of EU law is a special rule of conflict pursuant to international law that requires 
conflicts with the TFEU to prevail over other international agreements between member 
states.[67] The EC argues that Achmea established that any international treaty permitting 
intra-EU investment arbitration is contrary to the TFEU and the TFEU supersedes the ECT, so 
article 26 of the ECT cannot apply in intra-EU relations.[68]

Third, the EC has argued that principles of international comity warrant dismissal of these 
cases since intra-EU arbitration under the ECT is fundamentally incompatible with EU law and 
the EU has a paramount and vital interest in resolving any remaining controversy surrounding 
this position.[69]

No Deference To Tribunal

The EC’s first two arguments essentially posit that, according to present EU law, there was 
no valid agreement to arbitrate intra-EU disputes pursuant to the ECT and that the US court 
should therefore ignore the arbitral tribunals’ rulings on their own jurisdiction.[70]

The ECT claimants counter that under US law codifying the ICSID Convention, ICSID awards 
are entitled to full faith and credit, with no exception made for a review of whether ‘consent’ 
existed.[71] Claimants also note that under US law, questions of arbitrability (ie, arbitral 
jurisdiction) can be delegated by the parties to the arbitral tribunal and that the parties did 
this by agreeing to arbitration under the ICSID rules, which provide that the tribunal makes 
jurisdictional determinations.[72]

Finally, claimants assert that the EC’s arguments regarding jurisdiction are unsupported by 
a plain reading of the ECT or Achmea,[73] and that pursuant to well-established international 
law, ECT treaty obligations supersede a state’s internal law.[74]

International Comity
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The authors are not aware of any US case in which a court has declined to enforce 
an arbitration award subject to enforcement under the ICSID Convention or New York 
Convention on grounds of international comity. As held by the US Court of Appeals for the 
District of Columbia Circuit over 30 years ago:

No nation is under an unremitting obligation to enforce foreign interests which 
are fundamentally prejudicial to those of the domestic forum. Thus, from the 
earliest times, authorities have recognized that the obligation of comity expires 
when the strong public policies of the forum are vitiated by the foreign act.[75]

Any public policy interest in ‘international comity,’ therefore, does not here 
override ‘the emphatic federal policy in favor of arbitral dispute resolution’.[76]

This reasoning applies with even great force in the context of ICSID awards, which the United 
States is internationally obligated to ensure ‘shall not be subject to any appeal or to any other 
remedy except those provided for in [the ICSID] Convention’.[77]

SPAIN’S ARGUMENTS

In addition to the EC arguments, Spain has argued in the ICSID ECT cases that:

• none of the FSIA exceptions to immunity apply and therefore the US courts lack 
jurisdiction over the enforcement actions; and

• the courts may decline to enforce the awards under the foreign compulsion doctrine.

FSIA Defences

Article 55 of the ICSID Convention provides that execution must comply with national law. 
Therefore, a party seeking enforcement against a state in the United Stares must comply with 
the service and subject-matter jurisdiction requirements of the FSIA.[78] The FSIA includes 
‘arbitration’ and ‘waiver’ exceptions.[79]

Spain argues that a state must intend to waive immunity in regard to arbitration of a particular 
dispute and Spain did not do that here because it did not consent to arbitrate intra-EU 
disputes.[79] Claimants respond that waiver occurs when the state becomes a party to a 
treaty that provides for enforcement in US courts[80] and notes that the ICSID Convention 
provides that the arbitral tribunal will determine whether the parties have consented to 
arbitrate and that determination is final and not subject to ‘any appeal or . . . other remedy’.[81]

Every US court to have considered the question has held that a state waives its sovereign 
immunity when it becomes a party to a treaty that contemplates enforcement of an arbitral 
award in the United States, including cases under the ICSID Convention.[82] As previously 
stated, US law is also clear that arbitrators, rather than the court, may decide questions of 
arbitrability if requested by the parties and that those decisions are binding on the court.[83] 
This is consistent with the ICSID Convention and the intent of its drafters.[84]

FOREIGN COMPULSION DEFENCE

Spain also argues in the ICSID ECT cases the US courts should refuse to enforce the awards 
on the grounds of the foreign compulsion doctrine, which provides that:
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a state may not require a person to do an act in another state that is prohibited 
by the law of the state of which he is a national; or to refrain from doing an act 
in another state that is required by the law of that state or by the law of the 
state of which he is a national.[85]

Spain argues that the doctrine is ‘a complete defence where the judgment of a court in the 
United States would conflict with a defendant’s legal obligations elsewhere’[86] and that if US 
courts enforced the awards, Spain would be compelled to violate its legal obligations under 
EU law.[87]

Claimants argue, however, that this doctrine cannot apply given the ICSID Convention’s 
prohibition that the award ‘not be subject to any appeal or to any other remedy except those 
provided for in this convention’.[88] They also argue that the rule is inapposite because the 
US actions concern only enforcement against Spain’s assets in the United States and do not 
require Spain to take action in another country.[89] Claimants also argue that the rule has 
never been applied to a foreign sovereign.[90]

The foreign compulsion defence does not appear to have previously been applied by a US 
court to avoid enforcement of any arbitral award.

New York Convention

The Novenergia II SCC award is subject to enforcement under the New York Convention. The 
grounds for setting aside an arbitration award under article V of the New York Convention, 
codified in the FAA, have been narrowly construed by US courts, further to the strong US 
public policy favouring arbitration.[91]

In Novenergia II, Spain and the EC repeat the above arguments regarding lack of consent 
to arbitrate an intra-EU dispute under the ECT. However, they, also argue that the New York 
Convention requires non-enforcement of awards suspended at the seat (article V(1)(e)).-
[92] US courts generally will not enforce an award that has been set aside at the seat of 
arbitration.[93]

Spain brought an action to vacate the Novenergia II award at the seat in Sweden along with a 
request to refer the jurisdiction question to the CJEU.[94] The Svea Court of Appeals ordered 
that the award cannot be enforced pending resolution of the matter, but has declined to 
refer the matter to the CJEU.[95] Spain has argued to the DC court that enforcement of a 
suspended award is an extraordinary remedy not warranted in this case[96] and requested 
that the US court stay enforcement of the award pending the decision of the Seva Court of 
Appeals.

Most courts, including in the DC Circuit, consider factors set out by the Second Circuit in 
Europocar[97] in determining whether or not to stay a New York Convention award.[98] Here, 
many of those factors weigh in favour of enforcing the award. The Swedish proceedings may 
be protracted and Spain, not Novenergia, instituted the proceedings. On the other hand, as 
Spain points out, the Svea Court of Appeals would not have stayed enforcement of the award 
if it did not believe there was some likelihood that the court would overturn the award.[99] A 
US court may hesitate to enforce an award facing potential annulment at the seat.

POTENTIAL CONSEQUENCES OF THE US ENFORCEMENT ACTIONS
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The decisions in the US enforcement actions described above could affect not only intra-EU 
investment treaty arbitration but enforcement of international arbitration awards generally 
in the United States.

As to intra-EU treaty arbitration, until such time as these treaties are terminated, EU investors 
are free to commence cases against EU member states under the treaties and arbitral 
tribunals free to disregard the EC’s jurisdictional arguments, as they have done in the past. 
Should US courts enforce the intra-EU treaty awards, investors are likely to continue to 
commence and prosecute such cases, whether or not such awards are enforced in EU 
member state courts.

Most intra-EU treaties terminated to date have been terminated by mutual consent.[100] 
Most writers agree that the VCLT allows immediate termination of treaties provided mutual 
state party consent.[101] It is unclear whether mutual termination could apply to the ‘sunset 
provisions’ that provide for protection for some period after a treaty has terminated, although 
arbitral tribunals have consistently enforced sunset provisions in unilaterally terminated 
investment treaties.[102] The EC arguments in the US enforcement cases, if accepted, would 
render these issues moot and effectively void the dispute resolution of intra-EU treaties prior 
to termination consistent with the Achmea decision.

In any case, the manner in which the US courts decide the US enforcement case may 
give rise to significant questions as to enforcement of international awards generally in the 
United States. As to the US enforcement cases involving ICSID awards, the EC and Spain are 
asking US courts to depart from precedent enforcing ‘one of the key provisions of the ICSID 
Convention and . . . one of its striking innovations’[103] (ie, its finality and limited review of 
ICSID awards and US law that entitles such awards to ‘full faith and credit’).[104] Failure to 
enforce such awards may lead to an erosion of the respect of international arbitration awards 
generally.

This is especially true considering the nature of the EC arguments: that US courts need not 
defer to the determination of an arbitral tribunal as to whether a state’s consent to arbitrate 
has been rendered retroactively invalid. If this argument is endorsed – or given serious 
consideration – by a US court, other states, including the US, may be encouraged to invent 
reasons as to why a consent to arbitrate under a treaty has become ‘invalid’.

Indeed, the EC and state arguments in the US enforcement cases bring to mind the 
recent Pemex case. There, claimants succeeded in an arbitration against Pemex, Mexico’s 
state-owned oil company, concerning termination of a contract. The Mexican Supreme Court 
set-aside the award, ruling that under Mexican law the dispute was not arbitrable. It relied in 
part on a law that post-dated both the underlying arbitration agreement and the termination 
of the relevant contract.

The Second Circuit enforced the award, holding that the retroactive application of newly 
enacted laws by the Mexican courts effectively deprived claimant of any forum for its claims 
and was thus ‘repugnant’ to US public policy principles and was not entitled to deference.-
[105]

It remains to be seen whether courts in the US enforcement actions will have a similar view 
of the EC and state arguments. That these issues arise in the context of enforcement of 
investor-state awards gives rise to further caution. There is substantial opposition in the 
United States, as elsewhere, to the current system of Investor-State Dispute Settlement 
(ISDS). US Trade Representative Robert Lighthizer has referred to ISDS as ‘“offensive” 
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for giving non-Americans a “veto” over US law’[106] and argued that investment treaty 
arbitration is almost a state-subsidized ‘political risk insurance’.[107] Similarly, one of the US 
administration’s fiercest critics, Senator Elizabeth Warren, has written that ISDS provides a 
‘huge handout to global corporations while undermining American sovereignty’.[108]

These are familiar themes of ISDS critics worldwide: investor-state panels are said to be 
dominated by arbitrators from investor states, and proceedings onerous and expensive, 
particularly for less developed countries required to pay large awards in actions involving 
important state resources and policies.

None of these concerns should affect the enforceability of awards under the ICISD or New 
York Conventions. As one of the ECT claimants has argued to a DC court, the VCLT reflects 
the ‘central premise of treaty law’ and explicitly provides that ‘[a] state may neither “invoke the 
provisions of its internal law as justification for its failure to perform a treaty”, nor “invoke the 
fact that its consent to be bound by a treaty has been expressed in violation of a provision 
of its internal law regarding competence to include treaties as invalidating its consent”’ 
unless the ‘violation was manifest and concerned a rule of its internal law of fundamental 
importance’, which was not the case here.[109] ‘This rule ensures the “stability of treaty 
relations” by preventing states from “seek[ing] to avoid [their] treaty obligations by invoking 
decision by [their] courts or other constructions of [their] domestic law.”’[110]

Any decision by US courts to allow EU member states to avoid treaty obligations by post-hoc 
decree could potentially undermine the legitimacy and finality of all arbitration awards and 
call into question the continued applicability of US enforcement jurisprudence developed in 
the decades since the United States became a state party to the ICSID Convention in 1965 
and the New York Convention in 1970.

CONCLUDING REMARKS

One of the principal achievements of the ICSID Convention was to insulate arbitral awards by 
arbitral tribunals convened under ICSID rules from state efforts to avoid enforcement. The 
EC, however, now argues that EU organs may retroactively determine the treaty obligations 
of EU member states notwithstanding the agreement of treaty state parties that such 
determinations will be resolved by arbitration and that such awards will be enforced without 
substantive review. The results of these arguments in US courts certainly merit close 
attention from everyone interested in the future of international arbitration.
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